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CHAPTER    THE    FIRST- 


INTRODUCTION. 


rHE  Laws  of  England,  like  thofe  of  every 
other  civilized  community,  are  eftabliftied 
upon  the  primitive  relations  which  fubfifted 
among  mankind  in  a  ftate  of  nature,  independent  of 
human  inftitutions.  V 

The  general  foundation  of  the  fyftem  from  which  Burlannaqui, 
ihefe  primitive  relations  arife,  is  the  nature  of  Man  '•^<'^'37-U^' 
conhdered  under  three  feveral  circumftances  of  his 
exiftence.     First,  With  refpeft  to  God,    as  the 
creature  of  an  all-wife,  all-powerful,    and  benefi- 

B  .  cent 


INTRODUCTION. 

cent  Creator,  from  whom  he  has  received  his  lifc^ 
his  reafon,  his  Uberty,  and  every  other  advantage 
which  he  enjoys.  Secondly,  With  refpeft  to  him- 
felf,  as  a  being  compofed  of  an  organized  body 
and  a  rational  foul,  endowed  with  many  different 
faculties,  prone  to  felf-lovc,  and  neceffarily  defiring 
his  own  felicity.  Thirdly,  With  refpeft  to  fociet)^, 
as  forming  part  of  the  fpecies,  and  placed  on  earth 
near  feveral  other  beings  of  a  fimilar  nature,  with 
whom  he  is  not  only  inclined,  but  obliged,  by  the 
condition  of  his  nature,  to  live  in  continual  inter- 
courfe.  Thefe  three  modes  of  exiftence  embrace  all 
the  particular  relations  of  man;  and  impofe  upon  his 
condud,  through  every  part  of  life,  three  great  and 
effential  duties,' towards  his  God,  himfelf,  and  his 
fellow-creaaires. 

But  human  inftitiitions  modify  the  precepts  of  na- 
ture, and  introduce  fecondary  relations  among  man- 
kind. Thefe  new  relations  arife  from  viewing  the 
whole  race  of  mankind,  as  divided  into  many  fe- 
parate  ftates,  commonwealths,  and  nations,  and 
confidering  them  with  refpeft  to  each  other;  or  from 
viewing  the  aggregate  body  of  individuals  of  which 
each  community  is  compofed,  and  confidering  them 
with  refpeft  to  the  governors  and  the  governed. 

To  form,  therefore,  a  jufl:  idea  of  the  Rudiments 
cf  THE  Municipal  Law  of  England,  it  will  be  pre- 
vioully  neceflary  to  confider,  in  a  fummary  manner, 
the  feveral  kind  of  relations  which  accompany  the 
dlablifliment  of  Civil  Societies  in  general ;  which 
we  (hall  endeavour  to  do  by  giving  particular  defi* 
nitioHS  (^  the  refpeftive  laws  to  which  thefe  relations 
have  given  birth. 


CHAPTER 


DEFINITIONS  OP  PARTICULAR  LAWS, 


THE    SEOONlS. 
DefiHstions  of  Particular  Laws* 

FVLOM  what  hiis  bcfen  already  obfenred  of  th«  na-  Tayloi^iU.de 
cure  of  man,  and  his  connexions  with  fociety,  it  C*  L.  94- 
appears  that  all  Law  is  cither  natural  or  inftituted;  fff^^^^* 
and  that  the  power  or  authority  which  gives  it  (anc-^ 
don,  and  mat  be  called  its  efficient  caufe,  is  either 
die  voice  of  God  through  natural  reafon,  or  thd  vo* 
hintary  and  arbitrary  pleafure  of  fotne  being  or  be-^ 
ings  properly  authorised  for  this  purpofe.    But  this 
wm  appear  more  diftinfUy  from  me  following  deii^ 
niiions  of 

1 .  The  Law  of  Nature  in  generah 

2.  The  Law  of  Human  Nature^ 

3.  The  Law  of  Religion* 
4«  The  Law  of  Nations. 

5.  The  Political  Law  ofSocietiesi 
6«  The  Civil  Law  of  Societies. 


§.  I.  Of  the  General  Law  of  Nature i 

Laws^  in  their  moft  general  fignificatiori,  are  the  MontJq.  sj). 
neceflary  relations  arifing  from  the  nature  of  things;  of  Liws,  b.  i. 
and  in  this  fenfe  all  beings  have  their  laws,  the  Deity  ^'  ** 
his  lawSy  the  material  world  its  laws,  the  intelligences 
fuperior  to  man  (a)  their  laws,  the  beads  their  kws^  (nj  Cicero  ie 
and  man  his  laws.  ^^  ^^^^'  *• 

The  exiftence  of  a  God,  that  is  of  a  firft,  intelli- 
gent, and  felf-created  being,  on  whom  all  things  de- 
pend, as  on  their  firft  caufe,  and  who  depends  him-' 
felf  on  no  one,  is  one  of  thofe  truths  which  (hew 
themfelves  to  us  at  the  firft  glance,  by  the  many 
evident  and  fenfiWe  proofs  which  furroufid  us  on 
every  fide.  We  behold  an  infinite  numbef  of  objedks 
which  form  all  together  the  aflTemblase  we  call  the 
Univerfe  :  fomethmg^  therefore,  mutt  have  always; 
exifted;   for  were  we  to  fuppofe  a  time  in  which 
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^  GENERAL  LAWS  OF  NATURE, 

Cumberland's  tlicFC  was  abfolutely  nothing,  it  is  evident  that  no-' 
Law  of  Nat.  ^j^jj^g  could  have  ever  exilted;  becaufe  whatfoever 
Itimb.  Prom,  has  a  beginning,  muft  have  a  caufe  of  its  exiftence, 
'»9-  fince  nothii;>g  can  produce  nothing.  The  chain  there- 

^^^"*'^'  o  .  £^^^  ^^j  fubordination  of  caufes  among  themfelves, 
luumii^Effiiy*.  which  nec!feffarily .  admits  a  firft  cliife ;  the  admi- 
BiirUm.  ii8.  ^^^g  ftrufture,  order,  beauty,  and  regularity  of  the 
univerfe,  which  could  not  proceed  from  a  blind  fa- 
tality; and  the  exiftence  of  intelligent  beings,  which 
peither  chance  nor  motion  could  ever  have  produ- 
ced ;  Jitt  all  fo  many  demonftrations,  that  there  muft 
alwaysr  have  exifted  a  Father  of  fpiritual  beings,  an 
Eternal  Mind,  the  Source  from  whence  all  other  be- 
ings derive  their  exiftence. 

As  foon  as  we  have  acknowledged  a  Creator,  k 
becomes  evident  that  he  muft  have  a  fupreme  right 
to  prefcribe  fuch  rules  as  he  pleafes  for  the  govern- 
ment of  the  univerfe  he  created;  for  havinfg  given 
?alcy'»  Philo-  exiftence  to  all  things  by  his  own  will,  he  may  like- 
w!tL'  '*  ^°  *  wife,  at  his  pleafure,  preferve,  annihilate,  or  change 
them.     But  as  the  fchenie  of  creatioh  was  conceived 
by  his  zvifJoWf  and  executed  by  his  partner,  fo  alfo 
Mhfitcfq.  Sj>.  j5  j(  prefen-ed  by  his  goodnefs:  for  being  related  to 
^^*'  ^'     the  univerfe  as  Creator,  the  rules  by  which  he  cre- 
ated all  things  are  thofe  by  which  he  preferves  them; 
he  adbs  according  to  thefe  rules,  becaufe'  he  made 
them ;  and  he  made  them  becaufe  they  are  relative 
to  his  wifdom,  his  goodnefs,  and  his  power. 

Thefe  niles  will  be  found  in  the  fixed  and  iliva- 
riable  relations  which  fubfift  reciprocally  among  all 
parts  of  the  univerfal  fyftem. 
.Seethe Imro       In  bodies   moved,    the  motion  is  received,  in- 
Bi^kfto^^e's    creafed,  diminidied,  or  loft,  according  to  the  re- 
/    Commenta-     lations  of  the  quantity  of  matter  and  velocity  which 
/jcs,3«,  39.    each  of  them  poflefs ;  for  when  the  Supreme  Being 
formed  the  univerfe,  and  created  matter  out  of  no- 
thing,   he  imprclTed   certain  principles    upon  that 
^  matter  from  which  it  can  never  depart,  and  with- 
^  put  which  it  would  ceafe  to  be ;  and  when  he  puc 
fhat  matter  into  motion,  he  eftabliftied  certain  laws 
^ of  motion  to  wliich  all  moveable  bodies  muft  coa- 
form. 


LAWS     OFHUMANNATURB.  ^ 

Vegetable  and  aniinal  life  are  governed  by  laws 
piore  numerous  indeed  than  thole  of  motion,  but 
equally  fixed  and  invariable.  The  whole  progrefs 
of  plants,  from  the  feed  to  the  root;  and  from  thence 
Xo  the  feed  again;  the  method  of  animal  nutrition, 
dige(]tion,  fccretion,  and  all  other  branches  of  vital 
oeconomy ;  are  not  left  to  chance,  or  the  will  of  the 
creature  itl'eif,  but  are  perfonued  in  a  wonderous 
manner,  and  guided  by*  unerring  rules  laid  down 
by  the  Great  Creator. 

In  thofe  beings  who  have  neither  the  po\ver  to 
tbink  HOT  to  wlUy  thefe  rules  muft  be  invariably  obey^ 
td  (b  long  as  the  being  itfelf  fubfifts,  for  its  exilt- 
cnce  depends  on  that  obedience :  and  thefe  gcoefal 
mles  thus  dictated  by  the  Superior  Being,  aiid  col^ 
Iccled  from  the  fadts  which  thefe  relations  pro- 
duce, are  denominated  The  General  Laws  9f 
Nature,        _______^___ 

§^  2.  Of  the  Laws  of  Hunian  Nature. 

M-^51,  conlidered  as  2ifhj^ical  or  mechanical  beings  Mo^nwrq.Sp. 
is,  like  other  bodies,  under  the  guidance  and  domi-  "f  ^w«»  A* 
jiion  of  the  general  laws  of  nature  ;  but  he  is  alfo  a 
free  and  intelligent  beings  neceflarily  endued,  from  his 
fiiuation  in  the  chain  of  created  things,  wiA  botji 
power  to  think y  and  liberty  to  zvUL 

Subieft,  however,  from  the  finite  nature  of  his  CuwbcriandH 

r '       -  •  j'  1      /"»  •     Law  of  Nat. 

(X)nlti,tution,  tp  Ignorance  and  cnor,  the  Creator,  ui  ,  comm.  41. 
his  infinite  goodnefs,  has  eftablifhcd  certain  immu- 
table rules  or  human  aft  ion  or  condu6k,  founded  op 
thofe  relarions  of  juftice  that  exifted  in  the  nature  of 
things  antecedent  to  any  pohtive  precept,  in  which 
are  contained  the  moral  duties  he  mdifpcnfably  re- 
quire^ from  his  creature  Man  *',  in  tjie  general  regu- 
lation of  his  behaviour  (j);  and  on  the  practice  of(/»)Burlamaq. 
which  all  his  happinefs  depends  (b).    Thefe  are  the  (^^'pufl-^a. 

dorf,  8. 

•     Such,    f^inong    othersy    arc  duccd  the  whole  do6lrine  of  the  Cumb*  Intro, 

thcfc  principles ;  "  that  wc  ftiould  law  :  Juris  prttcepta  funt  hacy  ho-  i6,  23*  30. 

**  live  honcftly,  fhould  hurt  no-  nefte  viverci  alterum  non  laiUre^  i.BurIaiiia<i« 

•*  body*  and  render  to  everyone  Juum  cuique  trihuerr.'  Juft.  Inft.  145. 

**  his  due  5"  to  which  three  gene-  Har^;ii'$  edit.  p.  6.  1.  Com*  40. 
•4  precepts  JcSTlMAN  has  rc« 
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6  LAWSOPRELIGION. 

eternal  laws  of  good  and  evil,  to  which  the  Creator 

himfelf,  in  all  his  difpenfations,  conforms ;  and  which 

he  has  enabled  hunjan  reafon  to  difcover,  fo  far  at 

(f)  Taylor's  leaft  as  they  are  neceflary  for  human  actions  (c) ,  by 

Eiem.  of  Civil  enduing  the  human  mind  with  the  faculty  of  fecine. 

Law,  99,  IOC.  «?       •  .    .  •    j    •  »  ° 

1. Burl.  156.    comparing,    e^famming,   judgmg,    and    pronoun- 
Grotius,  10.    cing  (d)  the  moral  deiorinity^  moral  neceffity  that 
ofN?*94.^*  ^  ^'^^^  |s  in  any  aft,  according  to  its  fuitablenefs  or  un- 
Tay.Ej.'cL  fuitabl^nefs  to  a  reafonable  nature. 
»<^s-  The  didates  therefore  of  Righi  Reafon,  exercifed 

in  fuch  a  manner  as  God  who  communicated  it  in- 
tended it  (hould  be  employed,  are  called.  The 
Laws  of  Huma^  Nature  *. 

*  Thefe  lawt  are  alfo  defined  fifiggoodor  refufiogeriliand  im* 

to  be  ceruin  proportions  oiF  un-  poie  an  obligation  to  external  ac* 

changeable  truth,    which   dire£k  tioni»  even  without    civil   laws. 

Qlir  voluntary  actions, withouf  chu  •  Cumberland's  Laws  of  Nature|  3  9 • 


§.  3»  Of  the  Laws  of  Religion^ 

Buriamaqui,  SiNCE  the  exercjfe  of  Right  Reafon  brings  us 
^•yoLp.  i«p.  acquainted  with  God  as  a  fett-exiflient  being,  and 
lovereign  lord  of  all  things^  and  in  particular  as  our 
(Creator,  Preferyer,  an^  Benefactor,  it  follows,  that 
we  ought  to  acjcnbwlcdge  his  abfolute  perfection, 
and  our  own  dependahce.  This  acknowledgment, 
by  a  natural  cgmequence,  infpires  the  mind  with 
fentiments  of  refpeft,  love^  fear,  and  admiration  for 
the  divine  excellencies  of  our  Maker,  and  vr  ith  an 
entire  fubmiflion  to  hfs  will,  and  teaches  us  to  ho- 
nour, love,  adore,  and  obey  him.  L.ove  and  grati- 
tude cannot  be  refufed  to  a  Being  fupremely  benefi- 
cent ;  the  fear  of  offending  him  is  a  natural  effeft  of 
the  idea  we  entertain  of  his  juftice  and  power;  and 
obedience  cannot  but  foUqw  from  the  knowledge  of 
his  legitimate  authority  over  us,  and  of  his  wildom 
and  bounty  in  cqndudting  us  by  the  road  the  moft 
agreeable  to  our  nature  and  happinefs.  The  ^ffem- 
blage  of  thefe  fentiments,  deeply  engraven  in  the 
heart,  is  called— Piety. 

A  mind  penetrated  with  pious  fentiments,  will  na- 
torally  find  itfelf  difpofed  to  fpeak  and  ad  in  the 

manner 
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manner  which  reafon  points  out  as  more  conform- 
able to  the  divine  will  and  perfedions;  and  fherul^s 
of  conduft  which  reafon  and  pj^ty  fug^ei^^  con* 
ilitiite-  the  firft  principles  of  the  doannes  of-^ 
Morality, 

But  beiide  this  n^anner  of  honouring  Qod  by  fol- 
lowing the  precept^  of  morality^  a  goqd  mind  v/ill 
confider  it  a  pleasure  and^  duty,  not  only  to  ftrengjth- 
en  in  itfelf  thefe  featiments,  but  to  excite  thpm  in 
others.  Hence  external  worihip^  as  well  public  as  ^ 
private,  is  derived;  and  the  duties  pointed  out  by 
die  peifonnance  of  this  worfhip,  which  attaches  man 
to  God,  and  to  the  obfervance  of  his  laws,  by  thofe 
fentiments  of  refpeft,  love,  fubmiffion,  and  fear, 
which  the  perfedions  of  a  Supreme  Bein^,  and  our 
entire  dependance  on  him  as  an  all-wile  and  allr 
bountiful  Creator,  are  apt  to  excite  in  the  hum^n 
mind,  conflitute  what  we  diilinguiih  by  the  name 
of — Natural  Religion. 

And  if  human  reafon  were  clear  anc)  perfed,  un- 
ruffled by  paflions,  unclouded  by  prdudice,  unin>- 
paired  by  difeafe  or  intenipenmce,  ^f  an  wou)d  re- 
quire no  other  guide  to  difcover  what  the  Law  of  Na- 
ture dire&s  in  every  circumftanpc  of  life.    But  the  fe-  Puff^ndor/,  t. 
d\:idions  of  intereft  and  miftaken  felf-loye,  the  pre- 
judices of  infancy,  the  errors  of  educadon,  and  the 
evil  habits  of  life,  obfcure  the  cleardl  diftates  of 
Rigbf  Rfajbn ;  and  by  the  (uggeftions  of  fenfe  he  is  Monttf.Sp.  rf 
hourly  l^urried  away  from  his  moral  duty  by  a  thou-  ^*  5' 
fand  impetuous  pafEons,  and  is  inceflantly  tranf- 
greifing  the  laws  eft^blifl^ed  to  promote  his  real  hap- 
pioeis. 

Such  a  being  is  every  inftanjt  in  danger  of  totally 
forgetting  the  precepts  of  his  Creator.  The  Divine  i.  Com.  4t. 
Providence  therefore,  in  compaffion  to  the  frailty, 
the  imperfedtions,  and  the  blindnefs  of  human  rea- 
fon, hath  been  pleafed  at  fundry  times,  and  in  di- 
vers manners,  to  remind  him  of  his  duty  by  the  laws 
of  religion,  and  to  difcover  and  enforce  its  precepts 
byan  immediate  and  dire6t  revelation .  Thedoftrines 
thus  delivered,  which  are  to  be  found  only  in  the 
holy  fcriptilres,  are  called  The  Laws  of  Revealjid 
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Religion,  and  appear  on  comparifon  to  be  rcalTy 
a  part  of  the  original  Law  of  Nature. 

Upon  thefe  two  foundations,  the  Law  of  Nature 
and  the  Law  of  Revelation,  depend  all  human  laws ; 
for  being  coeval  with  mankind,  and  dictated  by  God 
himfelf,  they  are  of  courfe  fuperior  in  obligation  to 
any  other,  and  are  binding  all  over  the  globe,  in  all 
countries  and  all  times :  no  human  laws,  therefore, 
are  of  any  validity  if  contrary  to  thefe ;  and  fuch  of 
them  as  are  valid,  derive  all  their  force  and  all  their 
authority,  mediately  or  immediately,  from  diis  ori- 
ginal. 


'  § .  4.  0/  the  Lazv  of  Nations. 

iVlcBvliProdro.  In  defining  the  Laws  of  Nature  and  Religion^  we 
Vib*  L  f  have  confidered mankind  in  their  individual  and  na- 
Mat.  7  '  tural  capacities,  as  unconnefted  with  any  other  con- 
Tayi.  El-i2$.dition  of  fociety  than  that  which  refults  from  a  ftate 

merely  gregarious. 
Hobbcs  de  In  this  fituation,  however,  human  nature  cannot 

Civc,  c.  14.  long  fubfift.  Mankind,  from  a  fenfe  of  their  own 
^'jj,j.prj,j.ofweaknefs,  foon  perceive  that  their  mutual  depcnd- 
5cnalLaw$,3.  ence  upon  each  other  is  neceffary  to  their  mutual 

prefervation.     The  confcioufnefs  of  this  nccclfitj, 
conjoined  to  the  namral  fondncfs  of  the  fpecies  for 
fociety,  becomes  an  inftinclive  principle  of  union, 
and  induces  them  to  quit  the  unlimited  hut  preca- 
rious enjoyments   of   individuals,  for  the   greater 
fecurity  and    more    permanent    advantages  which 
Reason  points  out  as  capable  of  being  derived  from 
the  formation  of  a  colleftive  body,  and  the  eftablilh- 
ment  of  fociety. 
Montefq.  Sp.      When  fociety  is  once  formed,  government  refults 
Edcn^T'  ^      ^^  couife ;  rules  of  conduft  and  covenants  are  then 
introduced;   and  the  moral  duties  of  benevolence, 
juftice,  and  adherence  to  com  pads,  become  as  evi- 
dent to  the  human  underf^nding,  as  they  are  eflen- 
tial  to  human  happinefs. 
Puffcndorf,        .  ^^^  ^s  it  is  impoiiible  for  the  whole  race  of  man- 
bk.  7-  c  I      kind  to  be  united  in  one  great  fociety,  they  mufc 
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neceflarily  divide  into  many ;  and  fonn  fep^rate  ftatej, 
commonwealths,  and  nations,  entirely  independent 
of  each  other,  and  yet  liable,  to  a  mutual  intercourfe. 
As  none  of  thefe  ftates,  however,  will  acknowledge 
z  fuperioricy  in  the  other,  the  law  by  which  this  in- 
tercourfe  is  to  be  regulated,  cannot  be  diftated  by 
either. 

The  Law  of  Nations,  therefore,  is  a  fyftem  4- Bi.  C<m, 
of  pjles  deducible  by  natural  reafon  from  the  princi-  *^»  *^^ 
pies  of  natural  juftice,   and  eftablifhed  by  univer-r 
lal  confent  among  the  civilized  inhabitants  (d)  of  the 
world,  in  order  to  decide  all  difputes,  to  regulate  aU 
ceremonies  and  civilities,  and  to  enfure  the  obfer- 
vance  of  juftice  and  good  faith  in  that  intercourfe 
which  mull  frequently  occur  between  them  and  the 
iridividuals  belonging  to  each ;  or  they  depend  upon 
mutual  compads,  treaties,  leagues,  and  agreement^    . 
betw^een  the  refpedive  communities;    in  the  con- 
ftruftion  of  which  there  is  alfo  no  judge  to  refort  to 
but  the  law  of  nature  and  reafon,  being  the  only  one 
in  which  all  the  contrafting  parties  are  equally  con- 
verfant,  and  to  which  they  ar?  all  equially  iubje6t, 

(a)  *'  All  countries)'*  fays  Mon-  ctlre  Ambaffa^Iors,  and  underftaiHl 

tefquicuy  ^  have  a  Jaw  of  n^tionsi  the  rights  of  war  anci  peace*    The 

not  cxccptiog  the  Iroquois  them-  mifchicf  is>  that  their  law  of  na- 

fwh'cs,  though  they  devour  their  tions  is  not  founded  oo  true  pnck*- 

pcifoQcrs  i    for  they  fend  and  re-  ciplei.     Bk.  &.  ch*  }•  p.  8« 


§.  5.  Of  Political  Law. 

The  primitive  and  origi-ial  fociety  which  nature  Sec  Bwlawa- 
eftabliftied  among  men,  v/as  a  ftate  of  equality  and  ^IJ^s^^f  p^Jti- 
independence,  in  which  each  individual  poflefled  the  c^l  Law, ph. a. 
liberty  of  difpofing  qf  his  perfon  and  his  propert}^  af-       , 
tcr  the  manner  he  judged  mort  convenient  to  his 
harpinefs,  on  condition  of  his  afting  within  the  li- 
nuts  of  the  Law  of  Nature,  and  of  his  not  abufing  it 
to  the  prejudice  of  other  men  :  and  if  mankind,  du- 
ring the  time  they  lived  in  natural  fociety,  had  ex... 
aftly  conformed  to  nature's  laws,  nothing  would  have 
been  wanting  to  compleat  their  happincls;  nor  would 

ther? 
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there  have  been  any  occafion  to  eftablilh  a  fupreme 
authority  upon  earth.  They  would  have  lived  in  a 
mutual  intercourfe  of  love  and  beneficence ;  in  a 
fimplicity  without  ftate  or  pomp;  in  an  equality 
without  jealoufy ;  ftrangers  to  all  fuperiority  but 
that  of  virtue,  and  to  every  other  ambition  but  that 
of  being  difinterefted  and  generous. 

But  they  were  not  long  direfted  by  the  perfeft 
rule  of  nature ;  the  vivacity  of  their  paffions  weak- 
ened the  force  of  nature's  law,  the  ftrongeft  op- 
preffed  the  weakeft,  diey  poifefled  nothing  in  tran- 
quillity, they  enjoyed  nothing  in  repc^e,  their  na- 
tural liberty  degenerated  into  wild  licentioufnefs, 
and  they  wa*e  reduced  to  the  mod  frightful  and  mod 
melancholy  fituation.  To  fcreen  themfelves,  there- 
for^,  from  the  evils  with  which  they  were  afflifted  in 
z&st^  of  nature,  it  was  neceffary  that  a  multitude 
of  individuals  (hould  unite  in  fo  particular  a  n)an- 
^cr,  that  their  prefervaetion  muft  depend  on  ^di 
p^her,  fo  the  end  that  they  remain  under  the  necef- 
fity  of  mutual  afliftance,  and  by  this  junftion  of 
ftrength  and  in^erefts,  be  able  not  only  to  repel  the 
infults  againft  which  each  individual  could  not  fo 
^ily  guard,  but  alfo  to  rcftrain  thofe  who  fhould 
fljttempt  to  deviate  from  their  duty,  and  to  proniote 
more  eflfedhially  their  conwnon  ^vantage. 

For  this  purpofe,  two  thin^  were  neceffary. 
First,  To  unite  for  ever  the  wills  of  all  the  mem- 
bers of  the  fociety  in  fuch  a  manner,  that  from 
that  time  forward  they  ftould  never  defirc  but  one 
and  the  fame  thing,  in  whatever  related  to  the  end 
and  purpofe  of  fociety.  Secondly,  It  was  r^ui* 
fite  to  ertablilh  a  fupreme  power,  fupported  by  the 
ftrength  of  the  whole  body,  (by  which  means  they 
might  overawe  thofe  who  fliould  be  inclir^ed  to  di(- 
turb  the  pul^lic  peace)  and  to  inflift  a  prefent  and  fea- 
fiblc  evil  on  fuch  as  Ihould  attempt  to  aft  contrary  to 
the  public  good.  It  is  from  thjs  union  of  wills  and 
of  ftrength  that  the  State  or  Body  Politick  refults; 
and  the  rules  of  condud  prefcribed  for  the  prefer- 
vation  of  the  general  welfare  of  the  State  are  called 
— The  Political  Law. 

Thi5 
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This  general  (trength»  or  polkical  power^m^y  be 
•ifl  the  hands  of  a  fingic  perfon  or  of  many ;  and, 
as  this   power  refides,   the  form  of  government 
lakes  its  denonKnation.  Thus,  when  the  fovereign 
powjer  is  lodged  in  ttn  aggregate  afl'cmbly,  con-  f/'h''^  'P^tloC. 
lilting  of  aU  the  members  of  a  coaimunity,  it  is  ani  AigCTBon' 
•called   a   democracy;  when  it  is  lodged  in  a  Sidney's  ccie/ 
council  compofed  of  fcled  members,   it  is  called  J^^^Xn""^' 

^  ,       ,         •     •     •  .V    1  •        1      onC»ovcrn- 

an  ARISTOCRACY  ;  and  when  it  m  mtrutted  m  the  mem,  bk.  i.  • 
hands  of  a  finglc  perfon,  itxakes  ihe  name  of  mo-' 
nauciiy.       All    other   fpecies  of   government, 
therefore,  arc  corruptions  of,  or  ^reducible  to,  thefe 
three.  

§.  6.  Of  Civil  Lazv. 

The  members  df  die  community,  tdides  thbfeMontdq.  Sp. 
Political  Lazvs  which  relate  to  the  conftitution  and  ^  ^^^^  f • 
prcfervation  of  the  State,  have  alfo  another  fet' of,*  - 
laws,  as  they  ftand  ip  relation  to  each  other;  and 
as  the  conjunction  of  their  wills  forms  what  is  called 
the  Civil  ^tdte,  fo  the  rules  which  e^ich  partiailar 
community  eftablillies  for  its  own  internal  govern- 
ment is  called  the  cjvil  law  of  the  stat^.    • 

For,  »r,  amidft  the  variety  of  humaji  tranfaftions 
it  has  been  found  that  different  "fyftems  of  laV/ 
will  bed  fuit  different  defcriptions  of  people,  every 
fct  of  people  has  been  left  in  a  great  mcafure  at 
liberty  to  inilitute  or  ftrikc  out  fuch  a  fyftem  as  beil 
agrees  with  their  forqi  of  government,  and  the 
manner  of  their  climate,  time,  conftitution,  and 
other  circumfta<ices.  Justiniaw,  therefore,  lays,  Juft.  inft. 
**  ^uod  quifque  popalus^bi  jus  cofffiituit  id  i^fms  ^n?-*^^"*'*  ^^ 
frium  civitafJSy  eft  vocaturque  Jus  Civile^  qnqfijus  frO" 
prlum  ipjius>ii'vitatis. 

The  Civil  Lav;  is  ehher  merzm  etjimpliciter  fw//cf,  Taylors  El. 
mere  arbitrary  politive  inftitutions  of  a  law-niver,i^'  -  .  .^^ 
and  luch  only  as  bmd  from  the  lanCtion  given  themch.  lo. 
by  this  authority  ;  or  what  may  be  called //a  civile 
iKhvumy  v;here  politive  inftitutions  make  fome  alter-  • 

ations  in  the  Law  of  Nature,  either  by  adding  to 
it.  or  taking  from  it,  or  elfe  by  determininf^  and 

limiting 
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limiting  wji^t  by    former    laws   was  indctcrml- 
nate* 

^  The  Law  of  Nature,  therefore,  may  not  impro- 

perly be  cpnfidered  as  a  text,  and  the  Civil  Law  as 
a  comment;  for  Law  in  general  is  the  refult 
L^lfvX  ^^  perfedion  of  human  reafon,  inafmuch  as  it 
governs  all  the  inhabitants  of  the  earth;  and 
therefore  the  Political  and  Civil  lunvs  of  each 
*  nation  ought  to  be  only  the  particular  cafes  in 
which  human  reafun  is  applied- 


Xhe  Laws  of  England. 

HUt^rftiie  T^^  Laws  OF  England  are  generally  divided 
CoDunoDtsw,  into  two  l:inds :  Lex  non  Scripta^  the  unwritten 
«*»•«•  or  Common  L*w ;  apd  Lex  Serif  fa,  the  written  or 

Co.Lh.ii.b. 

3^^'.^^  "^'^'     The  Commoi^  Law  15  not  only  coiiftituted  of  the 
rortcfcue  m   Uws  of  nature,  of  nations,  and  of  religion,  the  re- 
«^'«f  !>•      fpedUve  figuificatioiis  of  which  we  have  already 
aefined,  but  pf  certain  general  and  local  cuftoms, 
of  principles  and  niaxmiSj  an^  qf  certajn  parti- 
cular Laws. 

T}\c  Statute  hfSLyf  depends  qpori  the  wi|l  of  thp 
fovereign  power,  qr  Legillature  of  the  l^ingdom. 

Th^Laws  thus  conftitutcd  are,  in  thejr  ordi- 
nary jurifdiftion,  confined  to  the  territory  of 
England  only,  but  ^re  made  tq  extend,  with  more 
or  lefs  reftriftions,  to  thofe  places  qf  which  Tin: 
EMPIRE  qp  Grsat  Britain  is  comppfed 

i.Bi.tom.^j.  The  objefts  qf  them  are  the  fafety  and  preferva- 
mlms*-7^"  ^*^^  ^^  theperfons  and  the  properties  of  individuals 
Buiki'sNifi  frori^  fivil  injitries  and  crimnal  viclence^  and  the 
K:ii8, 1.  pronictinK  of  that  general  peace  and  hnrmonv 
Counl,  7.  upon  Winch  all  th^  con^foris  aod  aUvaatagcs  cf 
Co.Lit.ib.97.fociety  depcndi 

'   '  To 
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To  obtain  thcfc  ends^  Courts  of^ujlkt  arc  nc- 
ceiTarily  inftitutcd  for  the  purpofc  of  adminiftering 
the  laws^  by  affording  relief  to  the  injured^  and 
inflidling  puniihment  on  the  guilty. 

Having  therefore  confidered,  in  the  two  pre- 
ceding chapters,  the  laws  which  muft  neceflarily  be 
recognized  on  the  eftablifliment  of  every  focieiy, 
we  Ihall  proceed  in  the  fuccecding  chapters  to  de- 
fcribc, — 3dly,  The  Common  Ljiw  of  £«f ix;;^,  with 
the  grounds  and  foundation  upon  which  it  is  raif- 
cd.     4thly,  1  he  Statute  Law.    ftlily,  The  pani- 
cular  Places  to  which  th^y  extend.     6thly,  The 
fcveral  Objeds  they  embrape.     Tthly,  The  Courts 
of  Juftice  ;  to  which  we  (hall  lubjoin,     8thly,  A 
ihort  Vocabulary  of  thofe  Words  of  Art ,  or  Technical 
E^preffions,  peculiar  to  the  Sciencp  of  the  law# 


CHAP. 
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CHAPTER-  THE  tHJRD. 

I.  Of  the  Common  L^iVy  ami  its  Foundatiom. 

«  • 

jBtirn  «5Ecc.    fTP^HE  CoMMON  Law  IS  fo  callcd  bccaufc  it  is 

j.aw,PiTf.^9.    £     ^j^^  common  municipal  law,  or  riileof  juftice 

throughout  the  kingdom;  for  although  there  are 

(livers  particular  laws,  fome  by  cuftom  applied  to 

particular  places,  and  fome  to  particular  caufcs; 

'yet  that  law  which  is  commoa  to  the  generality  of 

all  pcrfbns,  places,  and  things,  and  hath  a  fuperin- 

tcndcncy  over  thofe  particular  la^*s  which  are  only 

admitted  in  relation  to  certain  matters,  is  properly 

the  Common  Law  of  England. 

jiuK's  Ilia.         'pj^jg  jg  ufually  callcd  the  Lex  non  Script  a.    Not 

<i>.  2   .v  3.    that  the  parts  01  winch  it  is  comp^sHed  were  merely 

^itjlwu        •  oial^  and  communicated  from  age  to  age  by  word  oi" 

t    mouth  ;   for  all  of  them  have  fome  monuments  or 

memorials  of  their  exiftence  in  writing,  either  in 

.   cllablilhed  ma^cims,  declaratory  ftatutes,  records  of 

pleas,  books  of  reports,  or  tradkates  of  learned 

men.     But  they  are  Ufi-x^ritte^t  Uizvs^  becaufe  their 

5,uthoritative  aj^d  original  inftituiions  are  not  fct 

down  or  verbally  cxp'elfed  in  the  fame  manner  as 

the  afts  oi  the  lyCgiflature  are,  but  have  grown 

into  ufe,  ^nd  ^icqmrecj  their  binding  force  and 

•  power  by  long  immemorial  ufage,  and  the  ftrengtU 

of  general  reception.     The  matter  and  fubftance 

of  them  indeed  are  in  writing,  but  the  formal  and 

obligatory  pQwer  of  thfm  grew  by  long  ufe  and 

'cuftom;  for  4:uftoms  generally  received  and  ad* 

mitted,  g^in,  in  this  kingdom,  the  force  of  laws. 

iBurrt's  F.cc.     ^^  ^s  cuftom  Only  which  gives  power  fometimes  to 

i-rr,  p.  J5.     the  Common  Law,   and  fometimes  to  the  Civil 

Law,  in  the  refpeclive  courts  wherein  they  are 

uibd;  both  of  which  are  contronled  by  the  rules 

.   of  tlic  Commo:i  Law,  when  rhcy  crofs  the  other 

ciilloir.s  of  the   kingdom  that  arp  more  generally 

received. 

Thf 
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The  foundadons,  therefore,  upon  which  the  Com- 
mon Law,  as  contradiftinguifhed  from  the  Statute 
Law,  are  erefted,  may  be  divided  into, 

1.  The  Law  of  God. 

2.  The  Law  of  Reafon. 

3.  JT?e  General  Cuftom  of  the  Realm. 

4.  The  Local  Cuftoms  of  certain  DiftriHs. 

5.  Principles,  Maxims^  and  General  Rules. 

6.  Certain  Particular  Laws. 


§.  I.  He  Law  of  God. 

The  Laws  of  God  are  the  efficient  caufes  of  Bur!tmjKtor» 
the  Law  of  Nature;  the  principles  of  which,  as  al-  \^^^^^ 
icady  obTerved,  God  has  fufficientlv  notified  to  man,  ^?  vol. 
fo  as  CO  enable  him  by  the  light  or  natural  reafon  to 
deduce  from  thence  his  feveral  duties.    This  law, 
dicfefore,  which  includes  in  it  the  precepts  both  of 
utund  and  revealed  religion,  being  known  to  ail 
mankind,  and  damped  as  it  were  upon  our  very  ' 
heaits^  has  the  fame  force,  and  is  equally  binding  in 
every  part  of  the  globe ;   for  as  all  human  inftitu* 
dons  are  founded  on  the  Laws  of  God,  fo  no  human 
bws  ought  to  be  fuffered  to  contradid  them. 

The  oodrines  of  this  law  are  difcoverable  by  that 
moral  inftinft  which  inhabits  the  breails  of  all  man- 
kind, and  prompts  them,  by  a  natural  bent  and  in-  ^ 
dination,  to  approve  of  certain  things  as  good  and  Buciaina<|uu 
commendable,  and  to  condemn  others  as  bad  and 
Uameable,  independent  of  reflection :  to  this  fenfe 
die  Acuity  of  reafon  is  added,  to  enable  us  to  illuf- 
tiate,  to  prove,  to  extend,  and  to  apply  what  our 
moral  inftinft  has  before  given  us  to  underlland. 

There  are,  however,  a  great  number  of  indifFe-  i.  Bl.  Com. 
rent  points  upon  which  both  the  divine  law  and  the  *5' 
natural  leave  a  man  at  his  own  liberty ;  but  which 
are  found  neceflary,  for  the  benefit  of  fociety,  to 
be  reftrained  within  certain  limits  :  and  herein  it  is 
that  human  laws  have  their  greateft  force  and  effi- 
cacy ;  for  with  regard  to  fuch  points  as  are  not  in- 
difllerent,  human  laws  are  only  declaratory  of,  and 

ad 
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zSt  in  fubordioation  to,  the  former.  To  inftance 
in  the  cafe  of  murder  :  This  is  cxprcfsly  forbidden 
by  the  divine,  2ind  demonflxably  by  the  natural  law  i 
and  from  theie  prohibitions  arifcs  the  true  unlawful- 
nefs  of  the  crime.  Thofe  human  laws  -that  annex 
a  punifhment  to  it,  do  not  at  all  increafe  its  moral 
guilt,  or  fuperadd  any  frelh  obligation  in  foro  con^ 
fcientia  to  abftain  from  its  perpetration.  Nay,  if  any- 
human  law  {hould  allow  or  enjoin  us  to  commit  it, 
we  are  bound  to  tranfgrefs  that  human  law,  or  elfe 
we  muft  oifend  both  the  natural  and  the  divine.  But 
with  regard  to  matters  that  are  in  themfelves  indif- 
ferent, and  are  not  commanded  or  forbidden  by  thofe 
luperior  laws ;  fuch,  for  inftance,  as  the  exporting 
of  wool  to  foreign  countries;  here  die  inferior  le- 
giflator  has  fcope  and  opportunity  to  intcrpofe,  and 
to  fHake  that  adlion  unlawful  wliich  before  was  not  fo. 


§.2.  ^he  Law  of  Reafon. 


The  Law  of  Reason,  with  refpeft  to  \ht  natur.al 
duties  of  man,  is  of  the  fame  import  with  the  Law 
of  God;  but  confidered  as  a  foundation  gf  the  Laws 
of  England  with  refpedt  to  civil  obligations,^  it  is  to  hm 
underSood  fcientifically  :  for  although  it  is  faid  that 
reafon  is  the  body,  life,  and  perfeftion  of  law,  and 
that  ?util  quod  eft  contra  rationem  eft  licit  urn  ;  yet  it  is 
to  be  underftood  of  an  artificial  perfeftion  of  reafon, 
gotten  by  long  ftudy,  obfervation,  and  experience, 
and  not  of  every  man's  natural  reafon ;  for  nemo  naf-^ 
citur  artifex. 

Cm  Ut.  97.  b.  This  legal  reafon,  fays  Sir  Edward  Coke,  hath  been 
fined  and  refined  by  an  infinite  number  of  grave 
and  learned  men,  and  by  long  experience  grown  to 
fuch  perfeftion,  that  the  old  rule  may  be  juftly  ve- 
rified of  it,  Neminem  oportet  effe  fipientiorem  legibus  : 
No  man  out  of  his  own  private  reafon  ought  to  be 
wifer  than  the  law,  which  is  the  perfeftion  of  reafon. 

i.Bi.Coin.76.  The  law,  therefore,  prefumes  that  thofe  precedents 
and  rules  which  have  been  from  time  to  time  efta- 

blifhed 
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Wilhcd  by  the  Courts  of  Juftice,  were  founded  in  the 
perfe<flion  of  reafon,  unlefs  indeed  they  manifeilly 
appear  to  be  abfurd  and  unjuft ;  for  althoi^  tlie 
reaTon  upon  which  they  were  made  may  not  bt  ob- 
vious at  firft  view^  yet  fuch  a  deference  is  |>aid  to 
former  times,  as  to  fuppofe  that  they  did  not  aft 
without  good  confideration. 


§•3*  Gerural  Cuftoms  of  the  Realm. 


The  eftablifhment  of  Law  in  England  is  of  very 
high  antiquity,  but  the  government  of  die  kingdom  coln' Law  **^^ 
having  experienced  many  viciffitudes  from  either  ch.  %. 
the  conquefts  or  acceffion  of  foreign  nations  anterior 
to  the  coming  in  of  William  theFirft,  during  which 
die  original  Britons  were  mingled  and  incorporated 
with  Romans,  Pifts,  Saxons,  Danes,  and  Noraians, 
it  becomes  impoflible  to  trace  the  firft  introduftions 
of  thofe  general  cuftoms  which  now  conftitute,  in  a 
ftrift  fenle,  the  Common  J-aw  of  the  realm.     It  is 
indeed  infilled,  with  great  admiration  of  the  excel- 
lency of  thefe  cuftoms,  that  during  the  time  thofe 
ieveral  nations  prevailed,  the  ancient  cuftoms  of  the  Bicon'i  Eie* 
realm  remained  unaltered;  but  the  probability  is,  as  s!tc""i(o  ^** 
Lord  Bacon  has  exprefled  it,  that  our  Laws  are  as  Rccvc»'«  Hif- 
mixed  as  our  language,    compounded  of  Briufti,  ^^l!^^^^^^^ 
Roman,  Saxon,  Danim,  and  Norman  cuftoms;  and  p.  j/ 
as  our  language  is  fo  much  the  richer,  fo  the  Laws 
are  the  more  compleat, 

Upon  the  acceflion  of  William  tlie  Firft,  the  Laws 
commonly  known  by  the  name  of  Edward  the  Con^'  - 
fejbr^s  Laws  were  the  general  and  ftandin^  Lawsy 
«  this  kingdom,  being  compofed  of  the  Danifh,  the 
Mercian,  and  the  Weft  Sa:|Con  cuftoms  which  then 
prcvailecl  (a).  By  this  code  of  Common  Law,  and  («)  See  Limb, 
the  fcveral  alterations  which  have  been  fince  made  Ha^^a^^ll  " 

in  it.  Lord  Hile 

1  •  The    proceedings   and    determinations    in   the  primed. 
Kins's  ordinary  courts  of  juftice,  are  guided  and 

^tirtcled^ 

C  2.  It 
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2.  It  (ejxles,  for  the  moft  part,  the  courfe  in  which 
lancTftiall  defcend  by  inheritance. 

3.  It  ordains  the  manner  and  form  of  acquiring 
and  transferring  property. 

4.  It  fixes  the  rules  of  expounding  deeds,  wills,  and 
afts  of  parliament. 

'5.  It  affigns  the  refpedtive  remedies  of  civil  injuries; 
and 

6.  The  feveral  fpecies  of  temporal  offences,  with 
the  maimer  and  degree  of  puniftiment. 

It  alfo  includes  an  infinite  number  of  minuter 
particulars,  which  diffufe  themfelves  as  extenfively 
;is  the  ordinary  diftribution  of  common  juftice  re- 
quires.   Thus,  for  example, 

7.  That  there  (hall  be  four  fuperior  courts  of  record, 
viz.  the  Chancery,  the  King's  Bench,  the  Com- 
mon Pleas,  and  the  Exchecjuer. 

8.  That  the  eldeft  fon  alone  is  heir  to  his  anceftor. 
y.  That  property  may  be  acquired  and  transferred 

'  by  writing. 
10.  That  a  deed  is  of  no  validity  unl^fs  fealed  and 

delivered. 
'11.  That  wills  (hall  be  conftrued  more  favourably 

and  deeds  more  ftriftly. 
-  72.  That  money  lent  upon  bond  is  recoverable  by 

aftion  of  debt.  *    » 

13.  That  breaking  the  public  peace  is  an  offence; 

and  punjlhable  by  fine  and  imprifonment. 

All  thefe  are  doftrii>es  tliajt  are  not  fet  down  in 
any  written  ftatute  or  ordinance,  but  depend  merely 
upon  immemorial  ufage  ;  that  is,  upon  the  General 
Cuftom,  or  the  Common  Law  of  the  Realm,  for 
their  fupport. 


§.  4.  The  Local  Cuftoms  of  certain  DiftriBs. 

Another  branch  of  the  unwritten  Laws  of  Eng- 
land are  Particular  Cuftoms,  or  Laws  which  affeci 
flnly  the  inhabitants  of  particular  diftrifts ;  fuch  as. 

First, 
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First,  The  Cuftom  of  Gavelkind  in  Kent,  and  Gavelkind. 
{omt  other  parts  of  the  kingdom ;  which  ordains, 
among  other  things,  which  will  be  particularly  men-  • 
tioned  in  confidering  Gavelkind  as  an  efliate,  "  that 
"  not  the  eldeft  fon  only  of  the  father  (hall  fucceed 
**  to  his  inheritance,  but  all  the  fons  alike."     Moft  .     . . 

of  the  Cuftoms  of  this  kingdom,  variant  from  the 
Common  Law,  are  founded  on  fome  particular  points 
of  convenience  peculiar  to  the  few  places  wherein 
they  obtain:  but  the  Cuftom  of  Gavelkind  lays 
claim  to  a  more  noble  original,  being  derived  from 
the  univerfal  law  of  the  whole  world  ;  for  anciently 
all  the  children  being  equally  near  in  blood,  and 
entitled  to  the  fame  affeftion  and  fupport  from  their 
parents,  partook  alike  of  the  poffeffions  defcending 
from  them,  till  the  more  refined  policy  of  later 
ages  Aofe  to  raife  diftinftions  where  nature  made  none.' 

« 

Secondly,  The  Cuftom  oi Borough  Ertglijbj  which  Borough  Ea^ 
prevails  in  certain  ancient  boroughs;  by  virtue  ofs'*^* 
which  the  youngeft  fon  (hall  inherit  his  father  as  to  Lit.  165. 
the  lands  of  which  he  is  feifed  in  fee  limple  or  fee  Noy,  106. 
tail,  in  preference  to  all  his  elder  brothers.     It  is  i.\cv.  138*' 
called   Borough  Englijh,  becaufe,  as  fome  hold,  it  3-K:cb.  475. 
firft  prevailed  in  England;    and  tlie  realbn  of  it 
feems  to  be,  that  in  thefe  boroughs  people  chiefly 
maintained  and  fupported  diemfelves  by  trade  and 
induftry;  and  the  elder  children  being  provided  for 
out  of  their  father's  goods,  and  introduced  into  his 
trade  in  his  life-time,  were  able  to  fubfift  of  them- 
fclves  without  any  land  provision  ;  and  therefore  the 
lands  defcended  to  the  youngeft  fon,  he  being  in  . 
moft  danger  of  being  left  deftitute  (a).     The  law. 
takes  particular  notice  of  the  Cuftoms  both  of  Ga- 
velkind and  Borough  Englilh;  and  therefore  there 
is  no  occafion  to  prove  that  fucji  Cuftoms  aftually 
exift,  but  only  that  the  lands  in  queftion  are  fubjeft 

M  See  the  Preface  to  3,  Mo-  times  of  flccping  the  iirft  njght 

^xra  Reports,  page    ,  where  it  is  with  his  valfaPk  bride  y.io  that  the 

faid,  that  this  cuftom   originated  lands  dcfccndcd  to  the  youngeft. 

from  the  privilege    which   TH^  from  the  fuppofed  illegitimacy  of  • 

l-PRP  claimed  4 wring  the  feudal  the  cldell  child.  ^ 

C  2,  thereto  1 
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thereto ;  but  all  odier  private  Cuftom?  mqft  be  par-i 
ticularly  pjeaded,  and  as  well  the  exiftence  of  luch 
Ciifioms  (hewn,  as  that  the  thing  in  difpute  is  within 
0ie  Cuftom  alledged. 

0 

Frecljcnch.  Thii^PLY,  The  Cuftom  oi Freebent^h  \  by  which  a 

vridow,  in  niany  boroughs,  is  entitled  for  her  dower 
to  all  her  hufband's  lands ;  whereas  at  the  Common 
Law  flie  flaall  be  endowed  for  one-third  part  only. 

CqpyliQldcr?.       FOURTHLY,  The  Cuftoms  of  Copyhold  Manors, 

of  which  every  one  hath  more  or  lefs,  apd  which 

bind  all  the  copyhold  tenants  that  hold  of  the  faid 

n'^anors.     The  original  of  this  tenqre  arofe  fron^ 

Co.  Lit.  76.     grants  of  lands  made  by  lords  to  their  villeins  to 

i  ^.'^j^J^'j  5  hold  of  them  by  bafe  tenures :  thofe  villeins  or  te- 

4.°Co.  1^  *     nants  were  enrolled  on  the  lord's  roll,  and  were  faid 

^^'  ^^^*  ^  ^^  \io\(i  by  copy  thereof;  and  were  capable  of  taking 

^fYiaf.  Abr*  ^^  greater  eltate  than  at  the  will  of  the  lord ;   for 

45.7.  otherwife  they  would  have  been  enfranchifcd :  yet 

to  prevent  the  frequent  ending  pf  thcfe  eftates,  they 

granted  them  in  fee,  but  ftill  at  the  will  of  the  lord, 

who,  notwithftanding  fuch  grant,  might  have  oufted 

them  when  he  pleafed;  which  being  a  very  great  in-? 

convenience,  wa^,  it  feerns,  altered  by  fomc  pofir 

tive  law,  (though  fuch  law  docs  not  iiow  appear) 

which  preferved  their  eftates  to  them  and  their  heir^ 

during  their  fervices,  but  yet  in  other  refpedtsleft  thco^ 

only  eftates  at  will. 

I^ondoi^.  Fifthly,  The  Cuftoms  of  Lcndon  wi^h  regard 

to  trade,  apprentices,  wjdow^,  qrphans,  and  a  variety 
pf  other  n^atters;  for  this  ancient  city  being  the 
metropolis  and  chief  town  for  trade  and  com- 
merce within  ^he  kingdon^,  it  was  neceffary  that  it 
ftiould  have  certain  cuftoms  and  privileges  for  it^ 
better  government ;  which  though  derogatory  frpn^ 
the  general  law  of  the  realrn,  yet  being  for  the  be^ 
ncSt  of  the  citizens,  and  for  the  advantage  of  thofe 
who  trade  thereto  and  therefrom,  have  been  con- 
firmed both  by  judicial  determination  and  legillative 
authority.  Conjuetudo  pnefcripta  et  Ugitinia  vincct  /<?- 
(•)  Co.  Li^  gem  *.  If  any  of  the  Cuftoms  of  London  be  plead- 
^???  ed,  and  denied,  and  ilTue  be  taken  thefeupon,  the 

exiftence 
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fetiftencc  of  it  (hall  be  tried  by  a  writ  direded  to  the 
Mayor  and  Aldermen,  to  certify  whether  there  is  fiich 
a  cuflom  or  not ;  and  they  fhall  make  their  certificate 
by  the  mouth  of  their  Recorder  ore  tenus;  but  the  ex - 
iftence  of  all  other  particular  cuftoms  (hall  be  tried  ^^^^  A|jpieT«i 

by  a  jury  (tf).  Cro.Car.516, 

517- 

Sixthly,  The  Guftom  of  holding  divers  infe- Inrerionwortt. 
rior  Courts  with  power  of  trying  caufes  in  cities  and 
trading  towns ;  the  right  of  holding  whichp  when  no 
royal  grant  can  be  (he\^n,  depends  entirely  oh  im- 
memorial and  e(labli(hed  ufage* 

Seventhly,  The  Cuftom  of  Merchants,  or  Lex 
Jilercatoria,  is  a  branch  of  the  Law  of  Nations ;  for  as 
DO  municipal  laws  can  be  futlicient  to  order  and  deter- 
mine the  very  extenfive  and  complicated  affairs  of  traf^ 
fie  and  merchandife,  neither  can  they  have  a  proper  au- 
thority for  this  purpofe;  thefe  tranfaftions  being,  with 
rcfpc«5t  to  foreign  trade,  carried  on  between  the  fub- 
jefts  of  independent  (lates,  and  the  municipal  laws 
of  one  (late  being  no  guide  or  rule  of  aftion'for  the 
fubjcdls  of  another;     The  affairs  of  commerce  there- 
fore  arc  peculiarly  regulated  by  this  law  of  their 
own,    which  is  compofed  of  a  fyftem  of  cuftoms 
acknowledged  and  taken  notice  of  by  all  commer-        •   . 
cial   nations  (^.)      Thefe  cuftoms,   although  they  ^^l^yj'^^; 
differ  from  the  st^neral  rules  of  the  Common  Law,  are  ,  .^  /.    .  ^ 
vet  ingrafted  mto  it,  and  made  a  part  ot  the  general  t.  Roii.Rc|5i 
law  of  the  land  (c) ;  and  beiilg  part  of  the  law,  their  jh- 
cxiftence  cannot  be  proved  by  witne(re8  (d),  for  [H^^    ^*'^* 
the  judges  are  bound  to  take  notice  of  them  ex  of- 
ficio  (e);   but  they  may  fend  to  the  merchants  to  ^^^.^•^^^-^'*' 
know   their  cuftoms,  as  they  fend  to  civilians  to 
know  their  law,  or  they  may  diredt  an  iflue  for  the 
trial  of  it  by  merchants  (^f) :  and  When  they  are  ^J^  Urrich. 
eilablilhed,  they  are  ccmfidcfcd  of  the  utmoft  vali- HaVa  4«6* 
dity  in  all  commercial  tranfaftions ;  for  it  is  a  max- 
im of  law,  that   "  Cuillhet  in  fud  arte  credendum  eft.** 
Even  in  matters  relating  to  domeftic  trade  this  law 
frequently  prevails ;  as,  for  inlknce,  with  regard  to 
the  drawing,  the  acceptance,   and  the  transfer  of 
inland  bills  of  exchange^    So  alio  by  this  law  the 

G  3  mercluindi2.e^, 
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Stat.  Mcich.    merchandizes,  debts,  and  duties  of  joint  merchants 
Stat.  pi.         Jo  not  furvive,  but  go  to  the  e}cecutor  of  him  who 
?bT.^274-.*'"^"  dies;  for,  Jus  accrefcendi  inter  mercatores  pro  beneficio 
commercii  locum  non  babet  {g).     And  this  extends  to 
181.  a.     ^^     all  merchants  and  traders,  though  they  do  not  go 
•(A)a.Brownl.  beyond  fea  (/?).    So  alfo  if  a  joint  faftor  die,  an  ac- 
sh*     It        count  lies  againft  the  executor  of  the  deceafed  and 
SauT  44^*      the  furyivor,  or  againft  the  furvivor  alone  (/) ;  and 
i.Vcz.  265.    the  jointenancy  which  prevails  in  other  cafes,  is  fo 
\%^^  ^^  *    compleatly  ddlroyed  by   the  interpofition  of   this 
Salk.  444.       maxim  in  the  cafe  of  merchants,  that  upon  the  death 
of  a  joint  tiadcr,  the  articles  of  partnerfhip  are  ipfo 
fa£lo  extinguidied,  and  the  perlonal  reprefentative 
is  not  intitled  to  the  benefits  of  the  deceafed's  {hare 
in  the  trade  for  the  unexpired  part  of  the  term,  un- 
lefs  it  is  fpecially  provided  for  in  the  articles  them- 
ffimbc7uin;  fel^'^^s  (k).     So  alfo  in  cafes  among  merchants,  the 
4.  Vcz.  33.     want  of  confideration  m  their  contrafts  does  not  ren- 
der them  invalid,  as  at  Common  Law;  for  by  the 
kP  ^'i!^"^  "^   law  of  merchants  the  nudum  pa£fum  doles  not  exift  (I). 

Van  Microp,  *  v  ' 

^.  Burr.  1663. 


The  cflTentiai  The  cxiflcnce  of  cf  cry  particular  Cuftom  muft  be 
p:»rts  of  a  good  proved  bcforc  the  Courts  will  take  notice  of  it,  except, 
Cuftom.  ^g  j^^g  1^,^^  already  obferved,  in  the  cafes  of  Gavel- 
kind and  Borough  Englifh;  and  when  proved,  the 
next  enquiry  is  into  the  legahty  of  it,  for  it  is  an 
cftablilhed  maxim  that,  Malus  ufus  abolendus  eft.  To 
make  a  particular  Cuftom  good  it  muft  be,  i .  An- 
cient. 2.  Uninterrupted.  3.  Peaceably  acquiefced 
in.  4.  Rcafonable.  5.  Certain.  6.  Compulfory  : 
and,  7.  Confiftent. 

Co. Lit.  no.       First,  It  muft  h^  ancient;  that  is,  it  muft  hav« 

ikm.  108.      ^^^^  ^^^^  ^^  ^^"S  ^^^^  ^^^  memory  of  man  runneth 
•tlk.  103.'      not  to  the  contrary;  for  if  any  one  can  fhew  the  be- 
ginning of  it,  it  is  no  good  cuftom;  and  continuanct 
.  of  a  ufage  muft  be  from  the  reign  of  Richard  the  Firft, 
•      which  being  the  time  of  a  limitation  of  a  writ  of 
right,  is  faid  to  be  a  ^ood  title  to  prefcription. 
5- Co.  109.         Hence  it  is,  that  though  a  lord  of  a  manor  may 
Cc^  Ut.  1 14-  have  waifs  and  flrays  by  prefcription,  yet  he  cannot 
have  x\\Q  goods  of  felo?is  and  fugitives  without  grans 

from 
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from  the  Kiiig;  for  even  cuftom  muft  be  immemo* 
rial,  and  the  goods  of  felons  cannot  be  forfeited  with- 
out record,  which  prefuppofes  the  memory  of  that 
continuance. 

Secondly,  It  muft  have  been  continued^  ''  con-  i.Bl.Com.77. 
tinuam  dicOj^  fays  Lord  Coke,  "  ita  quod  non  fit 
legitime  interrupt  a.**  It  muft  therefore  be  an  inter- 
nipcion  of  the  rights  and  not  of  the  pojfeffion  onlyj 
for  that  will  not  deftroy  the  cuftom.  As  if  the  in* 
iiabitanrs  of  a  parifti  have  a  cuftomary  right  of  wa- 
tering their  catde  at  a  certain  pool,  the  cuftom  is  , 
good,  though  they  do  not  ufe  it  for  a  number  of 
years;  but  if  the  right  be  any-how  difconrinued  for 
a  day,  the  cuftom  is  at  an  end. 

Thirdly,  It  muft  have  been  peaceably  acquiefced  1.  Bic.  Xb. 
in ;  for  a  cuftom  being  the  frequent  repetition  of  an  *?•• 
aft  which  at  firft  was  aflented  to  by  the  people  of  a  ^^'  ^'  ^*  P'* 
certain  place,  for  their  mutual  conveniency  and  ad- 
vantage,   its  being    inmiemorially    difputed,  is  a 
proof  that  fuch  aflent  is  wanting. 

Fourthly,  Guftom  muft  not  be  unreafonable ;  Moor,  58!. . 
and  therefore  a  cuftom  may  be  good,  though  the ''I-'®"- *»> 
particular  reafon  of  it  cannot  be  affigned ;  for  it  fuf-  iliktTo/'* 
ficeth  if  no  good  legal  reafon  can  be  affigned  againft  Ld.  Ray.  57. 
it:  but  if  it  appear  to  be  unreafonable  in  itfelf,  as  "^5' 
bcin^  againft  the  good  of  the  commonwealth,  or 
injurious  to  a  multitude,  it  is  bad. 

Fifthly,   A  Cuftom  muft  be  certain,  or  at  leaft  Roll.  Ab. 565. 
fuch  as  may  be  reduced  to  a  certainty;  for  an  uii-  i>anvcrs,  33. 
certain  thing  cannot  be  fuppofed  to  have  had  a  rea-  ^J^]  *^^* 
fonable  commencement;  alfo  the  uncertainty  of  a 
cuftom  deftroys  the  fuppofition  of  its  continuance 
time  out  of  mind.     Thus,  a  cuftom  that  the  te- 
nant of  a  manor  who  firft  comes  to  fuch  a  place  Ihall 
have  all  the  windfalls  there,  or  that  lands  Ihall  de- 
fc^nd  to  the  moff  worthy  of  the  owner's  blood,  is 
void;  for  it  is  uncertain  who  m\\  firft  come,  in  the  firft 
cafe;  or  who  fliall  be  deemed  moft  worthy,  in  the  fe- 
cond.     But  a  cuftom  to  pay  a  year's  improved  va- 
lue for  a  fine  of  a  copyhold  eftate  is  good,  though 
the  value  of  the  thing  is  uncertain ;  for  it  may  be 
afcertained;  and,  Id  ctrttim  eft  quod  cert  urn  reddi  pot  eft.     0 

C  A  Sixthly:, 
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Sixthly,  A  Cuftorli  muft  be  compulfory;  and 
therefore  a  cuftom  that  every  man  (hall  contribute  to 
the  maintenance  of  a  bridge  at  his  own  pleafure, 
is  idle  and  abfurd,  and  indeed  no  cuftom  at  all ;  for 
cuftoms  cannot  be  left  to  every  man*s  option,  whether 
he  will  ufe  them  or  no. 

Seventhly,  Cuftoms  muft  be  confiftent  with 
each  other.  Therefore,  when  a  man  has  a  lawful 
eafement  or  profit  by  prefcription,  time  whereof,  &c. 
another  cuftom  which  is  alfo  from  time  whereof,  &c. 
cannot  take  it  away,  for  the  one  cuftom  is  as  ancient 
a3  the  other  i  as  if  one  has  by  cuftom  a  way  over  the 

(a)  Aldred'«  ^^^^  ^^  -^'  ^^  ^^^  freehold,  A.  cannot  alledge  a  cuftom 
Cafe,9.Co.5i.to  ftop  the  way  (a);  but  he  ought  to  deny  the  exift- 
cnce  of  the  former  cuftom. 

II. Mod.  lio.  Thefe  particular  Cuftoms  being  in  derogation  ol 
Ld.  Ray .  499-  thc  Common  Law,  are  always  conftrued7?r/t^?/y ;  for  h 
is  a  general  rule,  that  they  ftiall  not  be  enlarged  be 
yond  the  ufage  on  which  they  are  founded .  There 
fore,  where  a  cuftom  exifts  in  commoners  to  dig  cla^ 
Cf^EluV434.  ^^  ^  common,  if  a  ftranger  dig  the  clay,  the  com' 
moners  cannot  take  it  from  him. 


§.  5.  Of  EftMlJfjed  Maxims. 


A  Maxim  is  a  fure  foundation  or  ground  of  art,an< 

•  conclufion  of  reafon.      It  is  fo  called ,  quia  maxim 

eft  ejus  dignitas  et  certijfima  authoritaSy  atque  quod  maxi 

me  omnibus  probetufy  fo  fure  and  uncontroulable  2 

that  they  ought  not  to  be  queftioned.     A  maxir 

may  be  confidered  all  one  with  di  principle y  a  rule^ 

common  ground,  a  poftulatum,  or  an  axiom ;  for  it  woul 

be  a  matter  more  curious  than  ufeful  to  make  nic 

(^)  Co.  Lit.    diftinftions  between  them  {a).    Eftablilhed  Maxiii 

«<«  are  one  of  the  principal  grounds  of  the  Commo 

Law  of  England,  for  their  authority  refts  entire] 

upon  general  reception  and  ufage.     The  exiftcnc 

and  validity  of  thefe  Maxims  are  to  be  determine 

by  the  Judges  of  the  feveral  Courts  of  Juftice ;  fc 

the 
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they  are  the  depofitory  of  the  laws;  the  living  ora- 
cles who  muil  decide  in  all  cafes  of  doubt,  and  who 
are  bound  by  an  oath  to  decide  according  to  the  law 
of  the  land  (t).  But  when  once  cftablifticd  to  be  (^)  ,.31^ 
a  rule  of  the  Common  Law,  their  authority  is  fo  69. 
ilrong  that  it  will  not  fuffer  contradiftion ;  for.  Contra 
megamtem  principia  non  eft  difputandum  (f);  and  they  (cKcLH. 
are  of  equal  weight  with  Afts  of  Parliament  them-  i^^"^^ 
fdves  {a).  Of  thefe  Maxims  and  General  Rules  the  ,  *.*Heii.4! 
books  of  law  are  full ;  but  the  chief  and  moft  ufe-  pi-  9- 
fill  of  them  are  the  following. 


"  ACTA  EXTERIORA  INDICANT  INTERIORA 

SECRETA.*' 

Thus,  for  inftance,  where  the  law  gives  authority  to 
a  man  to  enter  into  an  inn  for  accommodation,  or 
10  a  landlord  to  enter  his  houfe  to  take  a  diftrefs  for 
rent,  or  to  a  reverfioner  to  fee  if  wafte  has  been  com- 
miaed,  or  to  a  commoner  to  enter  his  common  to  feed  wingatc^  i<i 
his  cattle ;  if  they  enter  accord  ing  to  their  authority ,  and 
then  do  any  aft  beyond  that  which  they  have  licence  to 
do ;  as  if  the  gueft  fteal  plate  from  the  inn,  or  the  land- 
lord diftrain  damage-feafant,  or  the  reverlloner  in- 
jure  the  premiffes,  or  the  commoner  cuts  down  a 
tree,  the  law  will  intend  that  they  entered  for  fuch 
purpofes :  but  if  the  party  give  authority  to  enter, 
and  it  is  abufed,  the  perlon  abufing  fuch  authority 
may  be  punifhed  for  his  mifdeed,   but  fliall  not  be 
confidered  a  trefpaffor  ab  initio  (>).  So  alio  if  a  mul-  (^)  The  Sb 
titude  go  to  make  a  forcible  entry,  although  only  Carpcmew 
one  of  them  ufe  the  violence,  yet  they  are  all  guilty;  ^*2*  *  ^^ 
for  the  aft  committed  difcovers  the  intention  for 
which  they  aflembled  (/).     If  a  landlord  enter  the  ^-^^^***^*^ 
premiffes  of  his  tenant,  and  take  an  ox,  and  im- 

(<0  In  every  art  and  fcience,  thing  can  be  more  high  and  fu- 

6ji  Lord  Coke,  there  arc  princi'  prcme  than  the  principles  them' 

Y^tt  fftuiaiMt  of  which  it  is  laid*  filvesy  and  therefore  ou^ht  to  bt 

oitiarane  ptffiveris  et  principia  approveDi  becauje  they  cannoc 

fK^hmnt  tt  uim  probantur ^  hecaufe  be  proved*     |.  Co.  40.  Co.  Uc* 

(Very  proof  ought  to  be  by  a  more  \i%  a.  F.  N.  ii.  Preface* 
^fji  ud  fufieiDt  caufe^  asd  no* 

pouni 
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pound  //,  the  taking  ftiallbe  intended  fordiftrefs;  butif 
he  kill  it,  the  fubfequent  aft  declares  what  his  inten- 

Cr)YearBook,  ^^^^  ^^^^  ^^  ^^^^^^^  C?)*     Thus  alfo  wherc  a  wife,  ori- 
If.  Ed  4.  pi.  ginally  intending  to  poifon  her  hufband  only,  mixed 
*o  H     6     arfenic  with  an  eleAuary  which  had  been  fent  by  an 
phi;.    *  *    apothecary  for  her  hufband  to  take,  and  the  apo- 
thecary being  taxed  with  a  knowledge  of  its  poifon- 
ous  contents,  ftirred  it,  and  eat  it,  and  died  tlie  en- 
filing  day  in  confequence  thereof;  the  wife  was  ad- 
judged giiihy  of  the  murder  of  the  apothecary  ;  for 
the  law  joins  the  original  intent  with  the  fubfequent 
event  which  happened  thereupon,  quia  eventus^  eft, 
qui  ex  caujd  fequilur,  et  dicuntur  eventus  quia  ex  caufd 
(A)  Agnrt      eveniunt  (h).     For  all  crimes  have  their  conception 
Cof  ".^'     ^^  ^  corrupt  intent,  and  have  their  confummation  in 
Sec  alfo  9.  Co.  fomc  particular  faft,  which  though  it  be  not  the  faft 
D  ^     8. 214.  ^^  which  the  intenuon  of  die  malefaftor  was  levelled, 
yet  he  fhall  derive  no  advantage  from  the  error,  if 
another  particular  crime  enfue  of  a  higher  nature;  and 
therefore.  In  criminalibus  fufficet  generalis  malitia  in^ 
M)  Sec  Ba-    tentionis  cum  fa£lp paris  gradus  (/)• 

con's  Law 
Trafti,  p.  80, 

ii.   *^  a   communi    observantia    non    est 

recedendum/' 

Thus,  if  a  man  gives  another  a  cup  of  wine,  the 
donee  Ihall  not  have  the  cup ;  but  if  he  give  him  a 
hoglhead  of  wine,  he  fliall  have  the  hoglhead  alfo  ; 
for  the  phrafe  made  ufe  of  in  fpeaking  upon  this  fub- 
jeft  (hall  explain  the  meaning  of  the  party  {k).  So  alfo 
Littleton  fpeaking  of  a  panicular  kind  of  indenture 
(i)  PJowd.86.  \^  ^.j^g  j^jj-j  perfon  fays,  "  and  this  firm  is  the  moft 

(/)  Co.  Lit.    ^^^^^  making,  becaufe  it  is  moft  commonly  ufed  (/)  ; 
2»9.  b.  for.  Magi  ft  er  rerum  ufus.** 

i'.  Co^  24*  41* 
4«  Co.  77.  93. 
Hob*  83. 114. 

III.  "  ACTORI  INCUMBIT  ONUS  PROBANDl." 

Therefore  it  is  not  enough  for  a  plaintiff  to  deftroy 

his  adverfary's  title  to  the  fubjeft  in  difpute,  but  he 

(172)  Hob.  103.  muft  prove  a  fuperior  or.exclufive  tide  in  himfelf  (w)^ 

4.  Co.  7  »•  b.   £q^  every  fuitor  tnuft  recover  upon  the  ftrength  of  his. 

owiu 
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own  cafe,  and  not  by  theweakncfs  of  the  defendant's  > 
Meliar  eft  conditio  defendentis. 

IV.  '*    ACTUS    DEI    NEMINI    FACIT    INJURIAM." 

The  words,  "  A<5t  of  God,"  do  not  fignify  every 
event,  the  caufe  of  which  is  incapable  or  being 
unravelled,  as  a  fire,   &c.  *  ;    but    fomething    in 
oppofition  to  the  a&  of  man,    and  which  cannot  ^  ^  ^  . 
happen  by  his  intervention,  as  ftorms,  lightning,  and  mansfield, 
cempefts;  a  natural^  2ind  not  an  inevitable  accident  (n).  in  the  cafe  of 

Therefore  if  a  houfe  be  blown  down  by  tern-  K^^^^^^' 
pcft,  the  tenant  is  exculed  from  walle,  and  is  not  Rep.  33. 
obliged  to  rebuild  it,  except  he  has  exprefsly  co- 
venanted to  repair,  &c.  (t?)  ^^^  ^  ^"* 

So  alfo  where  two  men  are  condemned  in  debt, 
and  one  was  taken  and  died  in  execution,  yet  the 
caking  of  the  other  is  lawful  (j>).    So  alfo  if  a  de-  (^)  5.  Co.  I7. 
fendant  in  debt  dies  in  execution,  the  plaintiff  may 
have  a  new  execution  by  elegit  or  fieri  facias  (y).       .  (q)  Lit.  Rep. 

So  alfo  where   a  common  carrier  undertook  to  ^*5- 
cany  goods  for  hire,  which  binds  him  to  deliver  c^b.*^!?  * 
them,  and  on  the  night  of  the  following  day  after  Cro.  £112.850. 
they  were  delivered  into  his  cuftody  a  fire  broke  out  f,"jac?i!^24. 
in  a  diftant  booth  from  that  in  whicli  he  had  de-  which  cxprcis- 
pofited  them,  by  which  they  were  eventually  con-  |y .Foy^^^*  ^^ 
iumed  without  any  aftual  negligence  in  the  carrier, 
it  was  admitted  that  he  would  not  ]iave  been  liable  to 
pay  for  them,  if  this  accident  had  been  confidered 
as  the  aft  of  God  (r)  ;  for,  Necefjitas  inducit  privile-  (^)  Froward 
lium  quoad  jura  privata  I  and  the  law  chargeth  noi'-Pitard,  i. 
man  with  default  where  the  aft  is  compulfory  and  ^^^^  ^'P- 
not  voluntary,  and  where  there  is  not  a  confent  and  ii)rdRay.f  18. 

dcCtion    (/;.  [f)  Bacon's 

So  alfo  if  perfortnance  of  the  condition  of  a  bond  ^*^  Trafts, 
is  rendered  impoflible  by  the  aft  of  God,  the  pe.    *^^*  ^' 
nalty  of  the  obligation  (hall  be  faved;  as.  if  a  man 
be  bound  to  appear  in  court  on  fuch  a  day,  and 

•  That  a  fire,  unlefs  it  appear  c.  31.  and  10.  Ann.  c.  14.   which 

J^l    to  htve  been  occafioned  by  light-  exempts  tenaqts  from  aflions  for 

v\    ftiog  or  other  natural  cau(e>  is  not  the  damaget    and     thereby    pre- 

cnfidered  in  law  as  the  a£k  of  fuppofes  that  fuch  a£lion  would 

M^feems  dear  from  6.  Ann.  J^are  lain  at  Common  Law* 


Kii 
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dies  before  tfie  day  arrives  j  fof  no  prudence  of 
forefight  of  die  obligor  coiild  guird  ftgainft  fuch  z 
(/)  Hai^vc'.  contingency  (r). 

Co.  Lit.  loft.a* 

"rBl! Cororo.*  ^'  ''  ACTUS  INC-fflPTUS  CUJUS   PERFECTIO  PENDET 
341.  *        **  EX  VOLUNTATE  PARTIUM  REVOCARI  POTEST! 

"  SI  AUTEM  PENDET  EX  VOLUNTATE  TERTI^-E 
**  PERSONS  VEI.  EX  CONTINGENXI  REVOCARI 
"    NOM    POTEST." 

In  afts  that   are  fully  executed  and  confum- 

mate  the  law  makes    this  difference,    that  if  the 

firft  parties  have  put  it  in  the  power  of  a  third  per- 

fon,  or  of  a  contingency,  to  give  a  perfeftion  to  their 

afts,  then  they  have  put  it  out  of  their  own  reach 

and  liberty,    therefore  they  cannot  revoke  them 4 

But  if  the  confummation    depend  upon  the  fame 

confent  which  was  the  inception,  the  law  doth  not 

reftrain  the  revocation ;  for  as  the  party  may  frul- 

trate  the  completion  by  omiflion  and  non-feafance, 

fo  he  may  diflblve  it  by  an  exprefs  confent  before  the 

(«)  Bac.  Mai.  time  of  Its  confummation  («).     Therefore  if  two 

^^*  perfons  exchange  land  and  neither  of  them  enter, 

they  may  revoke  or  diflblve  the  exchange  by  mutual 

ix)  F.K.B.    moment  (x).     So  \i  A.  contracts  to  lay  a  quantity  of 

36.        *   *   wine  into  the  cellar  of  B.  before  Michaelmas ;  and  JBs 

Year  Bookff     contraifts  with  A.  to  deliver  to  him  a  quantity  of 

p?.  13!"^'     wheat  before  Chri/tmas ;  the  parties  may  by  aifent 

diflblve  thefe  contrafts  before  the  arrival  of  either 

of  thefe  times ;  but  after  the  arrival  of  Michaelmas 

or  Chriftmasj  there  is  a  perfection  given  to  the  con- 

traA  by  aftion  on  the  one  fide ;  and  although  they 

may  make  crofs  releafes,  they  can  never  diflblve  the 

(jr)  Bac.  Max,  contrad  0^) . 

'*•  So  alfo  if  A*  contraft  with  B.  to  deliver  goods  at 

fuch  a  price  as  C.  ftiall  name,  if  C.  rcfufe  to  name  the 
price,  the  contrad  is  void  ;  but  the  parties  cannot 
diflblve  it,  becaufe  they  have  put  it  in  the  power  of 

r»)  Ibid.       *  ^^^^  pcrfon  to  perfeft  (z). 

Thus  alfo,  if  a  patron  prefents  a  clerk  to  a  bifliop, 
he  cannot  revoke  the  prefentation ;  for  he  has  put- 
1. 1I5.     ^'  it  out  of  himfelf,  and  given  power  to  the  bifhop,  by 
--  «4w.  4.    admiflion,  to  perfed  his  ad  begun  *. 

**  ACTUS 
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VI.    ^^    ACTUS  I-EGIS  NULJ-I  FACIT  IKJURIAM.** 


*> 


Therefore  if  land  out  of  which  a  rent-charge  is 
granted  be  recovered  from  the  poffeflbr  by  elder 
fitU,  by  which  the  rent-charge  would  be  avoided ; 
yet  the  grantee  fliall  have  an  aftion  for  it  againft 
^hc  grantor^  becaule  the  rent-charge  was  avoided 
by  operation  of  law  (a).  (^^  jy^^^  ^ 

So  alio  when  the  conftruftion  of  any  aft  is  left  to  i^inft.  it;. 
the  law;  the  law,  which  abhorreth  injury  and  wrong, 
will  never  fo  conftruc  it  as  it  (hall  work  a  wrong  (^j;  (*)  Co.Ut.  4s. 
for  it  is  another  maxim  in  law,  qt4dd  kgis  conftruEtio  *' 
nonfacit  Injurlam  (r) :  and  therefore  if  tenant  for  life  (f )  ^^'  «**• 
maketb  a  leafe  generally,    this  (hall  be  taken  by   ^'^^  *  ^ 
conftruftion  of  law  as  an  cftate  for  bis  own  life  who 
made  the  leafip ;  for  if  it  (hould  be  a  leafe  for  the 
life  of  the  leflee,  it  would  be  a  wrong  to  him  in 
fc^'crfiDn  {i).  {jt)  Co.  Lit. 

41*  a*  185*  b» 

VII.    ^*    ACTUS  SON  FACIT  REUS  KIJI    MENS 

SIT  REA." 

Therefore,  m  criminal  caufes,  the  aft  and  wrong 
^  a  madman  fiiall  not  be  imputed  to  the  diftates 
of  a  wicked  and  malicious  mind  ;  for  a  madman  is 
(LmenSy  that  is  Jine  matter  without  his  mind  and  dif- 
cmion;  2^AyFuriofusfolo  furore  punitur;  A  madman 
is  only  punifh^d  by  his  madnefs  (^).    But  this  de-  (')  Co.  Lit. 
fed  of  iflcotal  faculties,  whether  it  be  confidercd  ^JLd'i  inft. 
permanent,  as  in  the  cafe  of  idiot cy  (/),  or  only  tem- 16. 
poiTuy,  as  in  the  cafe  of  lunacy  or  madnefs  (f),  muft  ^f^  *•  ^^'C©*. 
DC  unequivocal  and  nlain;  not  an  idle  frantic  hu- f?N.B.53o. 
n)our  or  unaccountable  mode  of  aft  ion,  but  an  ab-  Or)  i.Hak,3i. 
folute  difpoffcffion  of  the  free  and  natural  agency  *"  ^^  "*' 
of  the  human  piind  (b).    The  criminal  afts  of  an  (a)  i.Hvwk. 
infant    ^o  under  feven  years  of  age  (hall  not  be  P«  C  in  noiif. 
imputed  to  a  gyilpy  m}nd ;  but  after  that  age,  and 
until  the  age  of  fourteen,  although  the  prefumption 
(hall  be  in  favour  of  his  innocence,  yet  if  it  appear 
by  circumftances  that  be  bad  fuHicient  underftand- 
iog  to  ^iftmguiih  between  good  and  evjl,  he  (hall 
'  ^      ^  be 
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be  anfwerable  for  his  mifconduA;  for,  MqlitiafuppUi 


aotcti 


VIII.  *'  ACTUS  ME  INVITO  PACTUS  NON  EST  MEUS 


actus/' 


Therefore  if  a  man  be  under  durejs  of  imprifon- 
menty  or  compulfion  by  an  illegal  reftraint  of  liberty, 
until  he  feals  a  bond,  deed,  or  other  writing,  he 
(I)  I.  BU  Co.  may  plead  this  durefs  and  avoid  it  (^).     So  alfo 
«3^-  thofe  who  join  themfelves  to  rebels  for  fear  of  death, 

and  retire  as  foon  as  they  dare,  are  no  way  guilty  of 
Xr)  I.  Hawk,  the  offence  of  high  treafon  {I)  ;  and  therefore  thofe 
P.O.  54*        who  fupplied  «y/V  John  Oldcaftle  and  his  accomplices 
then  in  rebellion,  widi  viftuals,  were  acquitted,  be- 
caufe  it  was  found  to  be  done  pro  timore  moriis,  et 
(»j)i.Halc5o.  quod  recejferunt  quam   citb  potuerunt  (ni).      But  this 
F^ft^  14.  "6.  ^^xim  only  applies  to  crimes  fo  created  by  the  laws 
4.Bl.Com.30.  of  fociety;  and  therefore  if  a  perfon  kill  another, 
the  apprehenfion  of  fear   or  force  will  not  excufe 
(«)i.Halc,50.  him  from  the  guilt  of  murder  (n)  ;.  and  in  all  cafes, 
the  fe^r  which  compels  a  man  to  do  an  unwarrant- 
able aftion  ought  to  be  jufl  and  well-grounded  : 
Talis  enim  debet  ejfe  motus  qui  cadere  poteft  in  virufn 
confiantem  et  qui  in  fe  continet  mortis  periculum  et  corpo^ 
(«)  Co.  Lit.    ris  cruciatum  ((?),  or  otherwife  the  aft  he  doeth  fhaU 
i6t.a.  jjg  efleemed  his  own.     If  a  bond  be  delivered  to 

**^'  '  another  to  the  ufe  of  the  obligee,  and  on  its  beini 

tendered  to  him  he  refufes  jt,  the  delivery  has  loj 
its  force ;  for  it  was  an  aft  againfl  the  confent  of  the ' 
(P)Dyeu  It*,  obligee  (p).    So  alfo  if  a  bond  be  rnade  to  a  feme" 
covert,  and  the  hufband  difagreesto  it,  the  obligor 
(^)  5.  Co.  119.  may  plead  non  eft  factum,  for  by  the  refufal  of  the 
Cro.  Eiiz.  54.  hufband  the  bond  is  not  his  deed  (a). 

Dyer,  i<P7.  .  * 

a*  Leon*  loo.         ^    . 

IX.       ^^    ACTIO     PERSONALIS     MORITUR     CUM 

PERSONA." 

Bl.Coxn.         Perfonal  aftions  are  fuch  whereby  a  man  claims 
j*,7.'       '     a  debt,  or  perfonal  duty  or  damages  in  lieu  thereof; 

au4 
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and  likewife  whereby  a  man  claims  a  fatisfaftion  in 
damages  for  fome  injuries  done  to  his  per/on  or  pro^ 
petty.     The  former  are  faid  to  be  founded  on  con-  onflow's 
tra^s;  the  Uuter  on  torts  or  wrongs.     Thoie  founded  n.  p.  %. 
on  contrads  are,    i.  Account.      2.  Alfumpfit.      3. 
Covenant  :    and,   4.     Debt.      Thofe    founded    on 
torts  affefting /i^^  per/on  are,  i.  Slander.     2.  Mali- 
cious prof  ecudon.    3*  Aflaultand  battery.    4.  Falfe 
impriionment.     5.  Injuries  arifing  from  negligence 
or  folly.      6.  Adultery.      Thofe  founded  on  torts 
sifkdting  per/onal  property  are,  i.  Deceipt.     2.  Tro- 
ver.    3.  Detinue.     4.  Replevin.     5.  Refcous.     6. 
Milbehaviojir  in  office,  truft  or  duty.    7.  Cafe  for  con- 
(equential  damages.  In  adlions  merely  perfonal  ariling 
ex  deliSlOj  for  wrongs  a£tually  done  or  committed  by 
the  defendant, as  trefpafs, battery  andflander,  theright 
of  aftion  dies  with  the  perfon ;  and  it  (hall  never  be 
revived  either  by  or  againfl:  the  executors  or  other 
reprcfentaiivcs.     For  neither  the  executors  of  the 
jplaintiff  have  received,  nor  thofe  of  the  defendant 
committed,  in  their  own  perfonal  capacity,  any  man- 
ner of  wrong  or  injury.     But  in  actions  ariling  ex 
tcmtraSuy  by  breach  ot  promife  and  the  like,  where 
Ac  right  defcends  to  the  reprefentatives  of  the  plain- 
liflF,  and  thofe  of  the  defendant  have  aflets  to  an- 
fwer  the  demand;  though  the  fuits  (hall  abate  by  the 
death  of  the  parties,  yet  they  may  be  revived  by  or  3-  Bl.  Cqi^ 
^ainft  the  executors,  being  confidered  rather  adions  3^*- 
ag^ft  the  property  than  the  perfon,  in  which  the  \ 

executors  have  the  fame  intereft  that  their  teftator 
had  before.    This  maxim  therefore  is  not  applica-  ^t    va    ■ 
ble  to  every  fpecies  of  perfonal  actions ;  but  is  con-  xrSt,  Cowp. 
fined  to  thofe  cafes  where  the  caufe  of  action  is  a  374- 
tort,  or  arifes  ex  deUSto,  which  are  fuppofed  to  be  by 
force,  and  againft  the  King*s  peace;  as  battery,  falfe 
imprifonment,  trefpafs,  words,  nuifance^  obftruft- 
ing  lights,  diverting  a  water-courfe,  efcape  agair^l^  See tiroNoy,5, 
a  (henff,  and  many  other  cafes  of  the  like  kind;  Ray%iV 
and  in  every  cafe  where  the  general  iffue  muft  be,  Cro-  chr-  539. 
as  in  trover.  Not  Guilty  :  for  in  thefe  cafes  the^^^hn^'^,^. 
caufe  of  aftion  upon  die  face  of  the  record  arifes  ex  Paijn*  3^^. 
^liSo  or  ex  maUpcio'^  and  all  private  criminal  inju- 
ries 
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riici  or  vnKig»y  as  vcC  as  aH  psbGc  orimcs^  are  buried 


•*  ACCEssoEirx  mos  Drcrr  $e©  SEQUiTri. 

SrrM    FXISCIFALE.'* 

Therefert on  a  giact  ci  land  fbr  life,  lendering  a  cer* 

tarn  iroCy  widi  die  xcTcr^oa  to  aaochcr,  die  rent  pafles 
vidi  the  gram  of  the  icrcTtaGn,  becaufe  it  b  incident 
%o'n%  but  the  irrerfion  woiJd  not  pals  by  a  grant  of 
^      ^^  the  rent  (r).   So  if  land  to  which  common  is  append* 
ant  or  apponecant  be  rccoTered  in  an  afiife  dt  novel 
lfiC4^  Ixu  drjeif.dj  it  i^  ancit  recovcrycf  the  common  alfo  (/).  So 
^54^  ahb  where  the  tetiant  in  tail  of  a  manor  to  which  aa 

ad  vowion  is  appendant  makes  a  feodfment  of  the  ma- 
nor with  the  apfurtemamceSj  and  die  feoffee  re-infeoffs 
the  tenant  in  tail,  fa^'i^  fo  bimjelf  the  adfvawfin  on 
the  death  of  the  tenant  in  tail,  his  iflue  being  r^ 
mitied  to  the  manor^  is  confequendy  remitted  to  the 
advou'fcKi  alfo,  notwithflanding  its  feverance;  for 
the  manor  is  the  principal  to  which  the  advowfon  is 
J2^^-     accei&ry(/). 

Thus  alfb,  in  criminal  matters,  if  a  fervant  in**- 
ftigate  a  firanger  to  kill  his  mafter,  this  being  mur* 
der  in  the  ftranger  as  principal,  of  courfe  the  fer- 
vant is  acceifary  only  to  the  crime  of  murder ; 
though  had  he  been  prefent  aiding  and  affifting,  he 
would    have    been    guilty  as    principal  in  petty 
U)i«iri^.i39.treafcn,  and  the  ftranger  of   murder;  for  it  is  a 
T^C^x.       maxim  that,  Accejforius  fequitur  vaturam  fui  princi^ 
1>f€r,tt%li€4.palis ;  and  therefore  the  accdfor)'  cannot  be  guilty  of 
4^^^|Co«j*  j^a  higher  crime  than  the  principal  (»), 

*^  ACCUSARE  KEMO  SE  DEBET  NISI  CORAM  DEO.** 

It  is  faid  to  be  againft  the  law  of  God^  the  law 

of  nature,  and  the  law  of  the  land,  that  any  man 

(hould  be  obliged  to  accufe  himfelf  upon  oath,  be- 

W*^^*^^*forc  any  Magiftrate  or  Court  of  Juftice  (x);  butthia 

wSrc  :^?K      maxim  fcems  applicable  only  wlicrc  a  full  difcovery 

poffif  i«<itliKc-of  the  truth  tends  to  accufe  the  party  himfelf  of  fomc 

^^Milj  ftig-t  .  j^g,^j  crime:  for  although  every  oath  is  fuppofcd  to 
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be  made  before  God,  by  calling  upon  him  to  take 
notice  of  what  we  fay,  and  invoking  his  vengeance 
if  what  we  fay  be  blfc ;  yet,  as  the  Law  of  England 
conftrains  no  man  to  accufe  himfelf  of  a  crime,  and 
confequently  impofes  every  oath  of  teflimony  with 
this  tacit  refervation  (^),  it  is  in  criminal  .cafes  re- O)  P^ley't 
jcftcd    altogether,  except  when  an  accomplice  is  P^iiiofophy, 
admitted  to  give  evidence  againft  the  partners  of^  •"•»93* 
his  crime.     The  examinadon,  therefore,  of  a  pri- 
(oner  before  a  magiflrate,  taken  upon  oathy  is  void, 
and  caaoot  afterwards  be  read  in  evidenccii  againft 
him  in  his  trial,  as  his  free  and  voluntary  conteffion 
might  have  becii  (z^.  So  alfo,  when  a  bill  in  ec^uity  is  ^*l?'^  Gould, 
iniStuted,  praying  a  difcovery  which  may  fubjcft  the  cheimiford  ' 
defendant  to  pains  or  penalties,or  to  fome  forfeiture,  or  fiffixe,  X787» 
fomediing  in  the  nature  of  a  forfeiture,  he  may,  for  this  '^J^*  Smief 
aufe,  demur  to  the  bill ;  for  it  is  a  general  rule,  t;hat  seeair«  i. 
no  one  is  bound  to  anfwer,  fo  as  to  fubjeft  himfelf  ^a^i^'  P-  C 
to  punifhment,  in  whatever  manner  that  punifliment  *^** 
may  ariTe,  or  whatever  may  be  the  nature  of  the  /^j  ^  y^^^ 
[Hinifhment  (a).      Thus,     on    the    trial   of    Lord  245.  * 
Qtorge  Gordon  for  High  Treafon,  a  witnefs  being  «-Eq-Ca.Ab. 
fworn  to  tell  the  whole  truth,  was  afked,  on  the  crols  Mlrford's 
examination,  if  he  was  a  Roman  Catholic;   but  the  Pleadings,  15 7^ 
Coun  ruled,  that  he  was  not  obliged  to  anfwer  it,  be-  (*)  Douglas, 
aufe  his  anfwer  might  fubjedt  him  to  penalties  (^).    593* 


-XI.      "    AFFECTIO  TUA  NOMEN    IMPONIT  OPERI 

TUO." 

Therefore,  although  livery  and  feifin  made  by  one 
vho  is  before  in  pofleffion  of  the  land  be  void,  be- 
caufe,  ^od  femel  meum  eft  ampUus  meum  ejfe  nan  po^ 
t(ft ;  yet,  if  the  leflbr  and  leflee  come  upon  the  land 
on  purpofe  to  make  and  take  livery,  that  entry  vefts  (c)Co.  Lit. 
no  pofleffion  until  livery  (r) .  49 1 . 


^^1 


XII.  **   ALIQUIS  NON   DEBET   ESSE   JUDEX   IM 


<. . 
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Therefore,  a  prefcription  that  the  lord  of  a  manor 
:    iaih  been  ufed  to  diftrain  cattle  damage  feafanty  and 

D  to 
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(<0  tittictoo^  to  detain  them  till  fine  be  made  to  him  for  the  da^- 
Sea.  Ill*  mage,  at  his  willy  is  void ;  becaufe  it  is  againft  rea- 
(#)  I.  Co.  Lit.  fon^  that  if  wrong  be  done  to  any  man,  he  (hould 

If  Roll.  Ab.  ^^^^^^  ^  y^  own  judge  (if).  So  aUb,  where  a 
492, 496.  fine  was  levied  before  a  fheriff  who  was  a  p^ity  to  the 
2.Roii.Ab.fi.  fine,  it  was  for  this  caufe  reverfed  (0;  Jtiia  non  po- 
(/)  ii8dk»  teji  ejfe  judex  et  pars.  So  alfo,  if  there  oe  an  adion 
?f)  Saik.  607.  ^^  ^^  Court  of  the  Mayor  and  Aldermen  upon  a 
4* Com.  Dig.  5!  bye-law,  where  the  penalty  is  ffven  to  the  Mayor, 
M- Vin-  it  is  error  (/)•  So  alfo,  a  Juffice  of  Peace  being 
(A)^8.  Co!  18.  concerned,  an  order  before  him,  et  aliis  fo^is  fuisy 
Hob.  87.  is  bad  (g)*  So  alfo,  the^fame  p^on  cannot  be  both 
judge  and  attorney  for  the  party  (h>). 

(•)No}»iMix.XII.  "  A  MAM  CANNOT  (UTALIFY  HIS  OWN  ACT  *.** 
IS. 

Therefore,  if  a  parfon  make  a  leafe  iov  forty  years ^ 
and  the  patron  and  ordinary  confirm  the  laid  demife 
(A)  ^  Co  8     ^^^  twenty  years  only,  y^t  the  confirmation  (hall  ex-- 
tend  to  tne  whole  term  of  forty  years  {k). 


iCIIL     ^'    AMBIGUUM  PACTUM  CONTRA  VENDI- 
TOREM  INTERPRETANDUM  EST." 

An  ambiguous  d^ed  is  to  be  expounded  againft 
the  feller.  As  if  tenant  in  fee  fimple  grant  to  an/ 
one  an  eftate  for  life  generally,  it  (hall  be  conftrued 
{^Plowd.i5(.  an  eftate  for  the  life  of  the  grantee  (/)*  For  the 
principle  of  felf-prefervation  will  make  men  carefiJ 
not  to  prejudice  their  own  intereft  by  the  too  exten- 
live  meaning  of  their  words  ;  and  hereby  all  manner 
of  deceit  in  any  ^rant  is  avoided;  for  men  would 
always  affeit  ambiguous  and  intricate  expreflionSj^ 
provided  they  were  afterwards  at  liberty  to  put  their 
own  con(b:uftion  upon  them.  But  here  a  diftinftion 
muft  be  taken  between  an  indenture  and  a  dcedpoUi 
for  the  words  of  an  indenture  executed  by  both  par- 
ties, are  to  be  confidered  as  the  words  of  them  both; 
for  though  delivered  as  the  words  of  one  party,  yet 
they  are  not  his  words  only^  but  the  other  party  hath 
given  his  confent  to  every  one  of  them.  But  in  a* 
•deed  poll  executed  only  by  the  grantor,  they  are  the 

words 
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t  « 

iTords  of  the  grantor  onlv,  and  (hall  be  taken  mbft  («.)  Co.  Lit. 
ftrdngly  ^ainft  him  (;7:).     And,  rn  general,-  this  4*- '34. 
rule,  being  a  rule  of  fonie  ftriftnefs  and  rigour,  is{*).i.Bl.C«n. 
the  kft  to  be  reforted  co  (»)  ;  for  Courts  ot  Jufticc  fl^J^  ^^^^ 
wiH  endeavour  to  conftrucrhc  words  of  parties  Ibas  Ma^sfieiid, 
to  effedhiate  their  deeds,  and  not  to  ddlroy  them  ;  ^'^^^P*  JJ*^',^ , 
more  elpecially  when  ambiguous  words,  abfl:ra6ted-£*Bi.  ComV  ^ 
Ijr  taken,  may  admit  of  either  meaning  {0);  179- 


XrV..    *'  AMBIOUUM  PLACtTl/M  IHTERPRETAN- 


DUM  CONTRA  PROFERENTEM. 


»» 


This  Maxim  proceeds  upon  the  prefumiptron,  thait  303;  k.  * 
every  man  ^ift  rfiake  tlie  beft  of  his  own  cale  (p).  Cro.  Car.  50. 
Therefore,  in*  an  asftfon  of  debt  upon*  a  bond  againll  to^J^o^^' 
an  executor,  if  he'  pleads  a  recovery  in  debt!  and  10.  Co.  59. 
judgment  thereon,  and  that  he  had  not  more  aflets  than  ^^J^^^  *^^ 
would  fatisfy  that  judgment,  without  faying  that  it  (^)i.Frecroani» 
was  on  afpeclaltyj  It  (hall  be  intended  a  t(^zo\CTy  on  *»5' 
a  JimpU  contraa  debt  (y)/  ^•"«'^*"'  '^ 


XV.-    '*    AMBIGlnTAS  VEPfBORurf  LATE^TS  VERT- 

FlCAtlONE  SUPPLETUR/' 

Verbal  ambiguities  are  of  two  kinds,  viz.  /fniii-  ^    » 
guiiijs  Fdtens ;  which  is  when  the  ambiguity  is  ap-  Law  Traaji* 
parent  upon  thfe  face' of  tlie  deeditlelf:  and,  yfw-99-*o«- 
Hgu'itas  Liiteits ;  which  is  where  the  ambiguity  is  not 
apparent  from  the  mere  infpeftion  of  the  deed,  but 
is  brought  to  light  by  the  applitatibn  of  fome  ex- 
irinfic  and  cbllaterar  matter.* 

The  firft  kind  can  nevei:  be  ej^plairied  by  aver- 
ment ;  for  the  law  will  not  fiiffcr  a  matter  of  fpeci- 
aky  to  bi  coupled  with'  matter  of  averment;  as 
thereby  all  inftruments  might  be  rendered  hollow, 
and  that  made  to  pafs  by  averment ^  w'hich  the  law 
fays  fhali  only  pafs-  by  deed.  On'  a  grant:,  therefore,* 
to  two  perfons  and  their  heirs;  the  omiffioh,  to 
which  ot  their  heirs  the  eftate  was  intended  to  be 
Bmited',  cannix  be  fupplied  by  averment.  An  in- 
femt  number  of  cafes  might  be  put  to  illuftrate  this 

\>  2  Maxim  j 
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Maxim;  for  it  holdeth  generally,  that  all  verbal  aiXK 
biguity  upon  the  face  of  deeds  (hall  never  be  helped 
by  averment;  but  that,  if  they  cannot  be  made  good 
by  conftriiction,  or,  in  feme  cafes,  by  elc&ion,  the 
dwcd  (hall  be  deemed  void  for  uncertainty. 

The  fecond  kind,  or  Anibi^uitas  LatenSj  ma^ 
be  helped  by  averment.  Therefore,  if  a  perfoi 
grants  the  manor  of  S.  to  one  and  his  heirs,  aiidthi 
truth  be,  that  he  had  the  manors  both  of  North  S 
and  Soiuh  S.  this  ambiguity  is  matter  of  faA;  and  i 
•  may  be  avcircd  which  of  them  it  was  that  the  granto 

intended  (hould  pafs.  So  alfo,  if  a  man  grants  tei 
acres  of  wood  in  SnUy  in  which  place  he  has  on 
hundred  acres,  the  grantee  may  eleSi  which  ten  h 
will  take  :  and  the  rcafon  is  plain;  for  the  prefump 
tion  of  law  is,  where  the  thing  is  only  nominated  b 
quantity^  that  the  party  had  indifferent  intentions 
which  Ihould  be  taken;  and  there  being  no  caufet( 
help  the  unceaainty  by  intention,  it  fhall  be  helpec 
by  eleftion. 


XVL    *^    APICES  JURIS  NON  SUNT  JtTRA." 

The  Law  of  England  refpefterh  the  effeft  and 

fubitiuice  of  the  matter,  and  not   every  nicety  oi 

lOCoXitati.  ^^"^^^  ^^  circumftances  (r)  ;  and   therefore.  Sir  Ed- 

^5♦•  zvard  Coke  commends  the  Statute  of  (^  Elizabeth. 

which  provides,     that  after  demurrer  tlie   Judge! 

Ihall    give   judgment^   without   regarding  any  im- 

j>erfedlion,  dcfccl,   or  want  of  form  in  the  plead 

ings :    an   excellent    and    a   profitable    law,    con 

curring  with  the  wifdom  and  jiivl^ement  of  ancieii 

and  modern  times,  that  have  diiallowed   nice  an( 

curious  exceptions,  tending  to  the  overthrow  or  de 

P )  ^.Co.  f.  lay  of  jufticc  {/)  ;  for,  Nimiafubtilitas  injure  repro 

(OCo^Lk.  ^A-batur  (/)  ;  ^i  h^et  literd  kitret  in  cortice  (u)  ;  and 

\^\sjA,A^^:^^^^^^^j^^^f'i^^'''^iV^ria  (x).  Thus,  where  a  ma 

(*)Co.Lit.     who  was  feifed  of  five  acres  of  land,  to  the  whol 

rtv  6^.       *^*  which  there  was  common  appurtenant,  and  alien 

tc^Co.  125.     ed  one  of  the  acres  only ;  it  was  held,  that  the  rigl 

^  Co.  4^  b.    of  common  was  not  thereby  extinaviiflied,  but  & 

uk  apporuonment  flxould  be  made  according  to  tl 

fever 


v^ 
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fctreral  quantities  of  land  ;  for  otherwife  a  great  in- 
convenience and  mifchief  would  fenfue ;  as  by  this 
means  all  the  right  of  common  throughout   the  j^)  By  Lord 
kingdom  might  in  the   courfe  of  pme  be  extin-  Hoha^, 

guiSiedO).  Noy»Rep.,p, 


XVII.    ^*   ARGUMENTUM   AB    IMPOSSIBILI    PJ-URI- 

MUM  VALET  IN  LEGE/^ 

The  law  compels  no  man  to  impoffible  tilings ; 
Ijtx  nott  cogit  ad  i^pojiiilja ;  and,  bnpojjibile  eft  quod 
nature  ret  repugnat.  Therefore,  where  a  tenant  holds 
of  his  lord  by  the  rofe^  or  by  a  bufhel  of  rofes,  to  be 
paid  at  the  feaft  of  St.  John  the  Baptift ;  if  fuch  te- 
nant die  in  the  winter,  the  lord  cannot  diflrain  until 
riie  time  that  rofes,  by  the  courfe  of  the  year,  may 
hare  their  growth ;  for  they  are  fruilus  fugaces^ 
which  cannot  be  kept,  and  therefore  impoffible  to 
be  delivered  until  the  feafon  returns;  and  the  law  (g)C^.Ljt,^ji^ 
will  take  nonce  of  the  order  and  caufe  of  nature;  >.  ULCotDm. . 
Lexfptdat  nature  ordinem  (z).  34<5- 

So  aifo,  if  the  condition  of  a  bond  be  impoffible 
at  the  time  of  making  it,  the  law  renders  the  con- 
dition void,  and  die  bond  Ihall  ftanJ  lingle  and  un- 
conditioned. 


XVIII.    '^  A  VERBIS  LEGIS  NON  EST  RECE- 

DENDUM." 

Therefore  it  is   faid,  that  Judges  ought  not  to 
make  any  conftmdion  a^ainft  the  exprefs  letter  of  a 
Ttatute ;  for  nothing  can  lo  well  exprefs  the  meaning 
of  the  legillature  as  their  own  direit  words ;  for,   hi- 
iex  animi  fermo  ;  and  it  would  be  dangerous  to  give 
fcope  to  make  a  conftrudtion  in  any  cafe  againft  the 
exprefs  words,  when  the  meaning  doth  not  appear  con- 
trary^ and  when  no  inconvenience  will  thereupon 
follow  (tf).      But  this  maxim  more  peculiaily  ap-  GO  5. Co.  4. 
plies  to  the  conftxuftion  of  penal  ftatiites,  which  muft  /i)'i^uelM 
be  conftrued y/r/^/y  *.  Thus,  \yhere  the  ftaiute  1.  Ed-  7o>. 
c?tfri  6.  c.  12.  Laving  enafted,  that  thofe  who  are 
^onvi^ed  of  f^ealing  horfes  (hov^ld  pot  have  ^he  be- 

P  3     '  ^^"^^ 
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pcfit  of  clergy,  the  Judges  conceived  that  this  di< 
not  extend  .to  him  that  Ihould  fteal  but  one  horfi 
So  alfo,  when  the  14.  Geo.  2.  c.  6.  niade  the  fteahn 
of  {heep  and  other  cattle  a  capital  felony,  the  Aft  ws 
held  to  extend  to  nothing  but  iheep,  until,  b 
15  Geo.  2.  c.  14,  the  words  other  cattle  were  e^ 
plained  to  mean  bulls,  cows,  oxep,  ftcers,  bullock 

O)  i-W»Com.  ^^if^^^^j  calves,  and  lambs,  by  name  (A).     So.alft 

jg.  tlie  g.  Geo.   1.  c.  22.   and  2-].  Ceo.  1.  c.  15.  whic 

jnakes  the  fending  a  threatening  letter  felony,  w 

held  not  to  extend  to  a  pejfon  delivering  fuch  a  Ic 

ter ;  for  although  the  Legiflaiure  probably  roea 

VOHammon^'s  ^^  punilT>  the  perlbn  delivering  fuch  a  letter,  yet 

Cafe,  Leach's  they  had  not  fo  exprclfed  themfclvcs,  the  Court  d 

^rt!l^^^    pot  conceive  itfelf  authorized  to  recede  from  tl 

•words  of  the  ftatute  ^r)^ 
(i)  See  Ba-         For  thc  liw  conlhoicth  neither  penal  lazes  nor  pert 
5?°A^*^6    f^^^  ^^  intendment,  but  confidereth  the  offence 
62?forilluVra-  dcgrcc,  as  it  (lood  at  the  time  when  it  was  comm; 
itions  of  this     tcd  ;  j'KftiMdtio  pruttriti  delicti  ex  pojhemo  facto  nu 
*?*»"^-  qi(amcrcf:t{d),  ^' 

XIX.      **   BASTARDL'S    KTLLIUS    KST    FILU'S  J     Al 

FILIUS  POPULI." 

A  Baftard  is  one  that  is  not  only  begotten,  b 

born,  out  of  lawful  matrimony ;  for  if  he  is  bo: 

only  a  day  after  marriage,  he  is  a  legitimate  chi 

(r)i. Bl.Cotn.  (<f)-     Hc  Js  only  entitled  to  fuch  rights  as  he  hir 

4^54*  felf  (hr.ll  ai\;uire ;  for  he  can  inherit  nothing,  beii 

(/) Fortcfcue,  l^^!*^^^  /^P'^*'^  ^^  the  fpn  of  nobody  (/).     Yet  I 
c  40.  may  gala  a  firname  by  reputation,  tlioiigh  he  h 

jC^)  Co.  Lit.  3.  none  by  inheritance  (^).     All  other  children  ha 

their  priirary  fettlement  in  their  father's  parifti,  t 
H  baftard  in  tl^e  parilh  where  he  is  born ;  for  he  h.i 

Ik)  Salk.  427.  ^^.  %^?^  (^')-     The  incapacity  of  a  baftard  confi 
^  principally  in  his  difability  of  l:)eing  heir  to  any  or 

neither  ^an  he  hav-  h^irs  but  of  his  own  body;  f< 
being  umIUus  filius^  he  is  therefore  of  kin  to  noboc 
and  has  no  anceftor  from  whom  any  inherita^ 
:>lood  can  be  deiived.  A  baftard  may  be  If gitimai 
^y  Act  of  ParU3mept.w  If  ^  hufband  be  out 

Engla 
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EsigloMdy  or,  as  the  law'exprefles  it,  exua  quatuor  ma^ 
riuj  for  above  nine  months,  fo  that  no  accefs  to  his 
wife  can  be  prcfumed,  her  iffue  during  that  period 
fliaU  be  baftard  (i)  ;  but  generally,  during  the  co- J^.^""*  ^'':. 
verture,  accefs  of  the  hufband  diall  be  prefumed,  W  Saik.  wy 
iinlefs  the  contrary  can  be  (hewn  {k)  ;  for  the  gene-  3-P«Wm€.27i. 
ral  rule  is,  pVitfumUitr  fro  legitimaiicne  (/).     In  di-  (/"?Co.'q.^b. 
vorcc  a  menfd  ft  thoroy  if  the  wife  breeds  children,  ^"■^*''^'^««* 
they  are  baftards.    So  alfo,  if  there  is  an  apparent  matiZ^J!!^^ 
impoflibility  of  procreation  on  the  part  of  the  huf-  nm. 
band  ;  as  if  he  be  only  eight  years  old,  or  the  like.  ?ir^?^k 
So  alfo,  in  divorce  a  vinculo  matrimonii^  all  the  iffue  («)  Cg.^Lit/' 
born  during  the  coverture  are  baftards  (w).  a44- 
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RALIBUS  SEU  DUBIIS  £ST  PR^FERENDA. 

Therefore  in  an  adtion  for  thefe  words  againft  a 
Juftice  of  the  Peace,  "  Mr.  Stanhope  hath  but  one 
"  manor,  and  that  he  hath  gotten  by  fwearing  and 
"  forfwearing,"  it  was  held  they  were  not  aftion- 
able,  becauie,  among  other  realons,  he  may  be  for<- 
fvvorn  in  common  converfation  ;  m  which  cafe  the 
jorfwcaring  would  not  be  perjury  {n)\  for,  Senfus  ver-  (•}4.Co.  15. 
borum  eft  duplex ^  ft i licet  mitis  et  a]per\  et  verba  femper^" 
accipienda  funt  in   miticre  fenju  ((?•)     So  alfo,   in  an  (•)4.Co  13. 
aftion  for  faying  that  fuch  a  penon  *'  hath  burnt  w>'»- 
harHy*  it  fhall  be  taken  civiliter  and  not  criminaliter 
by  intendment  that  die  barn  was  full  of  afrn ;  in 
which  cafe  alone  the  words  would  be  actionable  (p) ;  if)  4«  Co.  10. 
for  an  innuendo,  although  it  may  explain  or  apjpljr, 
cannot  add  to  or  change  thefenfe(^).    But  it  is(f)Saik.5i3. 
laid  by  Mn  Juftice  Buller,  that  the  old  Maxim,  that 
wordi  (hall  be  taken  in  tHttiori  fenfu^  is  now  ex- 
ploded ;  and  that  the  rule  at  this  time  is,  that  they 
(hall  be  taken  in  the  fame  fenfe  as  they  would  be 
underilood  by  thofe  who  hear  or  read  them  (r.)  The(OBull.N.  P, 
old  rule,  however,  appears  ftill  in  fome  meafure  to  ** 
prevail;  for  in  an  adtion  for  thefe  words,  "  1  am 
thoroughly  convinced  that  you  are  guilty  (innuendo 
of  the  death  of),  and  rather  than  you  fhould  ga 
"without  a  hangman,  I  will   bang   you;"  it  wa$ 

D  4  hcld^ 
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•held,  that  the  words  ^^  guilty  of  the  deatV*  necef- 
farily  imputed  u  charge  of  murder;  but  that  if  they 
had  been  "  caufe  of  the  death ^^  the  milder  con- 
ftruAion  ftiould  have  prevailed;  for  a  m;an  may  in- 
nocently be  the  caufe  of  another's  death  (  /). 


(/)  1.  Burr. 
301.  304. 


XXI. 


c« 


boni  judtcis  est  ampliare  juris- 
dictionem/' 


Lord  Mansfield  fays,  that  the  true  text  of  this 
Maxim  is,  ^^  Boni  judicis  eft  ampliare  justitI4m;" 
and  therefore  a  repleader  fhall  be  granted  .w^ere  the 
iffue  is  immaterial  and  void,  and  does  not  at  all  de- 
termine the  right  (/)• 


XXIT.      "  CAUSA   ET    ORIGO    EST  MATERIA 


NEGOTII. 


>», 


(«)  Six  Car. 
}«enttrs  e&(e> 
S.  Co- 146. 


{x)  1.  Salk. 


Therefore,  although  the  law  allows  perfons  to  en- 
ter a  tavern  for  the  purpofe  of  being  accommodated 
with  what  the  tavern  affords;  yet  if  a  perfon  enter 
into  a  tavern  and  commit  a  trelpafs,  he  (hall  be  ad- 
judged a  trefpaffor  from  the  beginning  («). 

So  alfd  when  the  bailiff  of  the  Lord  of  a  Manor 
takes  a  horfe  or  other  cattle  as  an  eftray,  in  the  do- 
ing of  which  aft  heis  juftified  and  permitted  by  law; 
yet  if,  after  fuch  feizure,  he  works,  or  othjerwife 
ufes  the  horfe  he  has  then  feized,  this  is  an  abufe  of 
Croi  Jac.  147.  his  authority,  and  the  law  confiders  him  as  ^  trefpaffor 
Yciv.  96.       ab  initio  (x).  ■  -      ' 

3.  Wiif.  ao.        So  if  a  man  non  compos  mentis  give  himfelf  a  mortal 

,.  Terra  Rep.  ^ound,  and  afterwards  he  becomes  of  found  memory^ 

and  then  dies  of  the  wound;  yet  becaufe  the  original 

caufe  of  his  death,  vjz.  the  wound,  was  ^given  diir* 

Pilwd.  a6o?^'  ing  his  infanity,  he  fhall  not  be  adjudged /^&  de  fe\ 

Moor,  140-     for  his^  fubfequent  death  (hall  relate  back  to  the  on- 

•  ^*c^  **b.     g^^^^  ^^  which  was  the  caufe  of  his  deadi  {y). — 

(z)4.Bl.Com.  And  upon ^the  fame  principle  (2;),  a  fervant  who  kilk 

*®3«  his  mati  er,  whom  he  has  left  upon  a  grudgeconceived 

JiHavvk.Vx,  againft  him  during  his  fervice,  is  guilty  of  petty  trea- 

Lcach^sedit, .  fon;  for  the  ad  of  killing  (hall  relate  back  to  the 

*^^'*35-     r.  ,        *  lituation 
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fituarion  he  was  in  at  die  time  the  treacherous  inten-r 
tion  was  conceived. 


f» 


tages  (a).      So  alfo  a  rightful  executor  muft  /^i^  5.  Rq>.  33- 
care^  in  exhaufting  the  alfets  which    come  to   his^'*^^'^ 


XXIIL    *^   CAVEAT    ACTOR. 

Therefore  if  a  ftranger  takes  upon  him  to  aft  as 
executor  without  any  jull  authority,  as  by  intermed- 
dling  with  the  goods  of  the  deceafed,  and  many 
other  tranfaAions,  he  is  liable  to  all  the  trouble  of  an,  ^    ^  ^ 

I  iff!  9     ID    ^Vh^K 

cxccutorftiip,  without  any  of  the  profits  or  ad  van-  ^J^J 

cp-3 

iiands,  to  obferve  the  rules  of  priority  which  the 
law  has  eftablifhcd  with  refped  to  the  payment  of 
the     teftator's  debts;    for  if  he   pays  thofe  of  a 
lower  degree  firft,  as  debts  on  fimple  contraft  be- J^^/*^^" 
fore  thofe  of  a  higher  nature,  as  debts  on  fpecialties,  2.  Bl.Con* 
he  Tviii  be  liable  to  pay  thofe  of  a  higher  nature  out  ^/l'      ,. 
of  his  own  eftate  \p)  ;  quia  culpa  eft  fe  immifcere  ret  Maxim  the 
adfe  non  pertinenti  (jc\  offcoce  of 

-     Thus,  alfo,  where  a  plaintiff  ftates  his  title  defec-  NANCEts 
tivcly  or  inaccurately,  it  is  incumbent  on  the  dc-  founded, 
fendant  to  take  care  and  demur,  and   not  to  join  **'J***j?p^ 
ifiue;  for  if  the  plaintiff  recovers,  it  fhall  be  pre-  (]/)*Doughi,' 
fumed  after  verdift,  that  all  circumftances  neceifary  683. 
to  lupport  the  adtion  were  proved  {d). 

So  if  a  leflee  has  broken  any  of  the  covenants  of 
his  ieafe,   and  the  leffor  has  notice  of  the  breach, 
he  muft  aftenivards  take  care  not  to  accept  rent  from  (0  *•  Term 
ihe  leffee  i  for  that  will  avoid  the  forfeiture  {e).  ''^'  *^^' 


XXIV,    **    CESSANTE  CAUSA  CESSAT  EFFECTUS." 

Thus,  if  a  leffee  commit  wafte,  he  fubjeds  him-  Co.  Lit.  104. 
felf  to   an  aftion;    but   if    before   adion  brought  (/•)  ^irj^^^lp, 
)ie  repairs  the  place  wafted,  and  thereby  removes  dale  s  c«ic,  5. 
the  caufe,  a  fubfequent  adtion  for  the  wi.;te  fliall^^'*'^' 
ceafe(/). 

Thus  alfo,  before  the  reign  of  Edward  the  Firft, 
a  prote6kioh  would  lie  quia  fiwratur  171  IValUd ;  but 
fence  that  kingdom  has  been  incorporated  with,  and 
jaade  parcel  of  England^  no  -fuch  proteftion  will 
'■  ■''•'.  lie;. 
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(f )  CaJrin's  lie ;  for  the  caufe  was,  that  Wales  was  then  oi 
Mei-.^Sfc/*  dependent  kingdoni  (g). 

9'.  Co.  5;.  *  So  alfo  to  an  action  of  ajife  or  quod  parceUai 
(A)  Cru.  Elix.  a  nufance,  it  is  a  good  plea,  that  the  nufancc  w 
^***  is  the  caule  of  aftion  is  removed  (A). 

(f)ritzsenild*s  Thus,  aifo,  a  married  woman  is  not  liable  t< 
B^  ?^"* '  ^^^  f^^  ^^e  det)ts  (he  contrafts,  becaufe  of  he 
(i)LMiy  verture;  but  if  fhc  be  divorced  (/),  or  enter  in 
*^^^^  bond  of  feparation,  and  live  apait  from  her 
r^^ck^i  1*79.  band,  opetUy  and  avowedly  with  the  means  of 
Mr.  Badcic-  viding  for  herfelf ;  as  if  (he  carry  on  trade  as  a 
lSaV*K>  *.  trader,  or  have  a  fufficient  feparate  maintena 
Schait*s  cafe.  Or  if  her  hufband  be  tranfportcd  (it) ;  in  (hoi 
s.Bia^.ii9s(he  be  compleatly  fcparated  from,  and  no  lo 
eiJ  I. 'Urm  ^i^der,  the  coverture  of  her  hufband,  but  ad 
Rtp.  5.  every  refpcft  as  a  feme  foie,  the  hufband,  who 

^tt^^Hin,    t^^^*^  liable  for  her  debts,  is  exonerated,  and 
14. 6«n>  5.'    who  was  before  exonerated,  becomes  liable;  fo 
E.  R.  Cooke    caufe  having  ccafed,  the  effed  fliall  alfo  be  d- 
in^nl\\'.  mined  (/);    0;fHfite    ratlone   Icgis  cejat    ipfa   I 

In  illuftraring  this  Maxim  alfo,  it  may  not  be 
(«■)  Lofi't  proper  to  mention  another,  that,  **  Cattfa  vag 
Priiicipi8,p.ii.  inccrta  non  eft  caufu**  (jn)  ;  and  therefore,  as  it  w 
**"'  *^^'  be  infinite  for  the  Law  to  judge  the  caufes  of  ca 
and  their  impulfions  one  of  another,  it  center 
(«)Ko}'s  itfelf  with  the  immediate  caufe,  and  judgcth  of 
«dtt;p?*3/     '^y  ^^^>  without  looking  to  any  further  degree  ( 

XXV.    **    COMMUKIS    ERROR    FACIT  JUs/* 

Thus,  common  recoveries,  which  were  at  firl 

troduced  upon  feigned  and  unlawful  ground, 

ing  by  length   of  time  become  the  common 

^  ^    furances  of  land,  the  Judges  will  not  now  fuffe 

5  Co.^40.  ''^  validity  of  their  operation  to  be  difputed :  for 

4.  inft.  i4<5     Law  tavours  what  is  beneficial  to  the  public;  ai 

Wood'*  inili-    ^^^^       j^  ^f  ^^  inheritances  of  the  kingdom 

pending  on  tlys  title  and  lecurity,  it  convcits 
^^f  ^6"?'%-  common  error  into  a  right  (0). 
—Bui  fee  an'       So  alfo,  whcre  2l yeoman  has  been  generally 
xjbfcrvation  re-  taken  for  a  ^entUmafty  this  latter  title  fhall  be  alio 
S^'S'^u-  is  a  legal  addition  to  his  name  (/>). 

Jcz,  noted).  XXVI.  ^*    C 
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xxvj.  "  consuetudo  maker  ii  et  loci  est 

obs^rvanba/' 

Local  Cttftoms,  as  we  have  already  (hewn,  are  c«,  lu.  «3« 
adcfyted  by  and  ingrafted  ioto  the  Common  Law ; 
for  it  is  faid,  "  Confaetudo  eft  altera  lex  *  ;"  and  that,  •'Noy-tMag, 
**  Confuetudo  vincit  communem  legem  ;  and  therefore,  ^^' 
wherever  a  Cuftom  prevails,  it  muft  be  obferved ;  *' 
for  the  Cuftom  of  a  manor  is  the  Law  of  the  manor. 
Therefore,  although  a  co[)yholder  has  in  judgment 
of  law  only  an  eftate  at  wiil(y) ;  yet  Cuftom  has  fp  (-j  ^.^^^  g^ 
cftabliflied  and  fixed  his  eftate,  that  it  may  be  def-  9*  Co.  105.  * 
ccndible,  and  his  heirs  (hall  inherit  it,  according  to  ^^^  ^•''' ♦^^ 
the  maxiii>s  and  ryles  of  the  Common  Law,  as  in- 
cident to  every  eftate  defcendible ;  quia  quod  tacite  t  Sec  Wrnpf 
J0^teWgttur  deejj'e  non  v'tdetur  -f  ;  and    therefore  his XcrmR^!* 
eftate  is  not  merely  ad  voluntatem  domini^  but  ad  volun-  4^^,  m^ 
tattm  iomlni  fccundum  confuetudinem  maneriii  fo  that  ^^^  4r  Co*  *f» 
Cuftom  is  the  life  dnd  foul  of  copyhold  eftates  (r). 

§0  alfo,  4  Cuftom  within  a  pari{h,  that  tenants, 
\fcrhcthcr  by  parole  or  deed,  (hall  have  the  way  going  ^,^  ^^"«*' 
crofsj  after  the  expiration  of  their  term,  is  a  good  1  Term  Rep  in 
Ciilom,  and  muft  therefore  be  obferved  (/).  Com..Piea»,  $. 

So  alfo,  a  Cuftom  within  a  manor,  that  all  the  in- 
habitants (hall  grjnd  all  their  com  and  malt  which 
by  them  or  any  gf  them  (hall  be  ufed  or  fpent, 
ground  within  the  manor ^  is  good  (t) ;  but  a  Cuftom  (')  Doug.«it. 
to  grind  all  their  grain  whatfoever  by  tliem  fpent 
or   fold,  is  bad ;    tor,    Confuetudines  fpeciales  ftriSli 
fumenJx  {u).      Wherever    Cuftom    is    (ilent,     the  («)  Jejik.C«ii, 
rules  of  the  Common  Law  muft  prevail  {x)\  and  *^Vr  . 
therefore  an  adtion  of  trefpafs  will  lie  againft  per-  (i)  J.  Tcrai 
Tons  who  enter  into  the  harveft-field  of  another  for  R«p-  474- 
jhc  purpofe  of  what  is  called  leafing  or  gleaning ;  for 
it  has  been  determined,  that  a  particular  Ciddom 
for  this  purpofe  in  poor  and  indigent  hou(holders  (y)  %.  Tcnn 
cannot  fupport  fuch  a  praftice  {y) ;  and  that  the  Hep.  758. 
right  cannot  be  claimed  as  part  ofthe  general  Com-  iup'inC^. 
mon  Law  of  the  land  (z).  Pleai>  51. 

TTiere  cannot  be  a  legal  Cuftom  in  any  place  in 
cpntradiftion  to  Afts  of  Parliament;  and  tqerefore 
^t  L^gidauire  having  eftabli(hed  a  uniform  ftandard 

1  rS 
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of  weights  and  meafures,  and  the  13.  and  14.  Car. 
2.  c,  26.  having  laid  that  every  pound  of  butter 
(hall  cotixziiijixteen  ounceSy  a  Cuftom  that  every  pound 
of  butter  fold  in  a  particular  market-town  (hall  con- 
tain eighteen  ounces^  is  bad  ;  although  perhaps  a  Cuf- 

(•)  NoHe  V.   ^Qjn  ^^  butter  (hall  be  fold  in  lumps  or  yards,  of 

fi^.  ,73.       any  given  weight,  may  be  good  (a). 


XXVII.    "    CONSENSUS  TOLLIT  ERROREM." 

-  Therefore  in  a  writ  of  right,  if  the  jury  who  arc 

11. 19^  ^^^'  to  tr}'  the  mere  right  are  once  impannelled  by  the 
5.Ca40.l>.  four  knights,  with  the  confent  of  both  parties, 
none  of  the  twelve  fo  chofen  can  be  afterwards  chal- 
^Xro-Elix.  lenged  (^},  So  if  an  i(lue  be  tried  by  another  jviry 
Co.  Lit.  1 1641.  than  it  ought  to  be,  the  verdift  cannot  be  fet  aiide 
Mr.ilargriTe*s  ^s  for  a  mif-trial,  if  the  venue  was  changed  by  the 
i-'oTj^i    confent  of  the  parties  (o\ 

XXVIII.      "    COKVENTIO  PRIVATORUM  NON 


POTEST  PUBLICO  JURI  DEROGARE. 

No  private  contraft  or  agreement  prejudicial  to 
common  right,  or  repugnant  to  the  general  interell 
of  the  commonwealth,  (hall  prevail  in  law.     There- 
"  fore  no  condition  or  limitation,  be  it  by  aft  executed, 
or  by  limitation  of  an  ufe,   or  by  devife  in  a  laft 
will,  can   bar  a  tenant  in  tail  from  aliening  by  a 
common  recovery  (d)  ;  for  unlefs  feme  means  be  pre- 
^  ^- ^*'' ***•  ferved  to  unfetter  intailed  eftates,  they  might  be 
h!^.  1*70.  ^^*  made  perpetual;  and  perpetuities  are  againlt  the  rca-  • 
fon  and  policy  of  the  Common  Law,  and  detri-   : 
mental  to  the  interefts  of  fociety,  by  precluding  men 
,  from  the  opportunity  of  difpofing  of  their  eftates  as 
the  exigencies  of  their  families  may  require  (0- 
w?c^' CoYt!      ^^  ^^^^  ^  contract,  or  promife  made  by  a  frienp 
Y#.Ca.  3».      of  a  Bankrupt,  when  he  was  upon  his  laft  examina- 
tion before  the  Commiflioncrs,  that  in  conlideration 
the    Aflignees  and   Commiflioncrs    would    forbear 
to  examine  him  touching  certain  Turns  of  moneyr 
which  tbp  Bank,rupt  was  charged  with  having  rt-^ 

ccive^l^ 
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iorcoc  V' 


ceivcd,  and  not  accounted  for  to  his  Creditors,  he 

would  pay  to  the  Affignees  fuch  fums  of  money  as 

the  Bankrupt  had  received  and  not  accounted  for,  is  (/)Koreuf  xr. 

void,  notwithftanding  the  Affignees  agreed  to  the  WaiUoe,  Hii. 

propofal,  and  it  was  for  the  intereft  of  the  Creditors  Tcrm,M»xjccs 

to  accept  it;  for  fuch  an  agreement  is  againft  theRcp.^i^.* 

policy  of  the  Bankrupt  Laws(/). 

So  alfo,  although  wagers  are  in  fotne  cafes  legal, 
yet  if  two  voters  lay  a  wager  with  refpedt  to  the 
event  of  an  eleftion  of  a  Member  to  ferve  in  Par- 
liament before  the  poll  begins,  it  is  illegal ;  for  it 
is  againfl  die  fundamental  principles  of  the  Condi- 
tution,  which  requires  that  every  voter  (hould  be 
free  from  pecuniary  influence  in  giving  his  vote,  ff<irne,i!Tcr- 
and  the  moment  fuch  a  wager  is  laid  both  parties  Rep.  51 . 
are  fettered  (^^« 


XXIX.    '^  CUI  LICET  Q^OD  MAJUS,  NON  DEBET 


QUOD  MINUS  NON  LICERB, 
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Therefore,  where  a  Cuftom  prevails  that  copy- 
bold  lands  ma.y  be  granted  to  any  perfon  in  fee  Jim- 
pUj  a  grant  of  them  in  tail^  or  for  /i/Jr,  or  iox years ^  (A)  4.  Co.  23. 
is  within  the  Cuftom;  for  a  fee  fimple  being  the  5*  ^^•"  5- 
larger  eftate  includes  all  the  inferior  kinds  (Jo). 

So  alfo,  if  a  Cuftom  enables  a  man  to  let  lands  (0  6.Mod.67. 
for  thru  lives,  it  will  enable  him  to  let  them  for  one^^^'^^^^'^^^' 
lift(i);  ioT^Omne  majusincludit  minus.  • 

So  alfo,  under  a  power  of  appointing  real  and  per- 
gonal eftate  "  to  and  .amongtt  fuch  of  the  teftator's 
*'  relations  as  ftiall  be  living  at  the  time  of  his 
•*  death,    in  fuch  parts,  (hares,  and  proportions,"  (^)Titchci^. 
an  exclufive  appointment  to  one  relation  is  good  {k).  ^^^"  *'  ^"* 


XXX.  ^*  CUICUNOUE  ALIQJTIS  QUID  CONCEDIT, 
CONCEDERE  VIDETUR,  ET  ID  SINE  Q^O  RES 
IPSA  ESSE  NON  POTEST." 

Therrfbre,  if  a  leffee  at  will  fow  the  land,  and  ^o- Lit.  $6. 
Ac  Icffor  after  it  is  fown,  and  before  it  is  ripe,  put 
him  out,  yet  the  leflee  fliall  have  the  com,  and  free 

entry, 
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i\  f  •  a  A    entry >  egrefs,  and  regrcfry  to  cut    and    carry  it 
1?.  away(/). 

So  alfo,  if  a  houfe  is  let  at  will,  and  the  tenant 
enter  with  his  goods,  Jttid  afterwards  the  leflbr  puts 

(fri)  Lit.  Scft^  ^"^  ^^^9  y*^  ^  "^^y  cj^^cr  the  howfe  again  to  fetch 
io.        ,      away  his  goods  (w )- 

So  alfo,  \yhere  a  man  granted  «  /r^^  and  convenient 
way  for  the  purpofe  of  carrying  coals,  and  it  was- 
found  that  the  grantee  could  not  conveniently  carry 
his  coals  without  making  a  framed  waggon^way,  it- 
was  determined  that  he  had  a  right  to  make  fuch 
(ii)  «•  Term  ^  way,  in  ordef  to  enjoy  the  full  cffeft  of  the 
grant  (»). 

So  alfo,  if  a  man  grants  to  another  a  piece  of 

ground  in  the  middle  of  his  field,  he  at  the  fame 

(#)  1.  Bi.Com.  ^^"^^  tacitly  and  irtipliedly  gives  the  grantee  a  way 

34.       '        to  go  to  it ;  and  therefore  the  grantee  may  crofs 

Finch's  Difc.  ^he  land  of  the  erantor  for  this  purpofe,  without 

•n  Law,  (>2»    ^    r    r  /  \  r     r       ^ 

'   *    trefpals  ((?> 


xxxi.    "  cfjfs  est  dare  ejus  tst  div 

ponere/' 

Thus  the  King^  with  whom  the  prerogative  of 
mercy  refides,  may,  by  the  Common  Law,  extend 
^j^.B),QoBi.^hat  mercy  on  what  terms  he  pleafes,  and  annex  to* 
401.  his  bounty  a  condition  either  precedent  or  fubfc- 

beecaiviBt     q^j^^t,  on  the  performance  whereof  the  validity  of 
7.  Co.  5.  b.     the  pardon  will  depend  (p). 

So  where  A.  bargained  and  fold  a)  AianOr,   to 
which  an  advowfon  was  appendant,  to  B,  and  his' 
heirs,  with  a  provifo  that  B.  (hould  regrant  the  ad- 
vowfon to  A.  during  his  life ;  on  non-performance 
by  B.  it  was  refolved,  that  A.  might  lawfully  enter 
(f)Ld.Crofn- for  the  condition  broken;  becaule  it  was  not  un- 
wcU**  cafe,     lawful  or  unjuft  that  the  bargainor,-  from  whom  the 
Wingau'i       ^^^  moved,  (hould  annex  what  condition  foeverhc 
Maximi,  53.   pleafed  to  the  eftate  of  the  land  (y).- 

So  if  a  man  holds  land  by  a  capoil*,  or  ah  egg,  or 
twelve-pence  rent,  the  lord  cannot  enter  and  take 
which  of  them  he  pleafes  for  rent  arrear,  although 
k^  may  diftrain  ;  but  out  of  many  of  thefe  things 

the 
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the  tenant  may  give  the  lord  which  of  them  he  (r)Wo««wNiv 


XXXII«    **   CUJUS    EST    SOLUM    EJUS    EST    USQUE 

AD    COKLUM/* 

Land^  in  its  legal  (ignification^  is  of  an  indefi- 
nite extent  upwards  as  well  as  downwards ;  and  this 
is  the  Maxim  of  Law  utnvards ;   and  therefore  no 
man  may  ered  a  buildmg  to  Qver-hang  another's  (/)  ^^ 
ground ;  and  downwards^  whatever  is  in  a  direft  line  c^.  Eiii.  m 
between  the  furfaceof  the  land  and  the  centre  oi^*^o^s^ 
the  earth  belongs  to  the  owner  of  the  furfice,  as  is  ^'J^\  J*|[^ 
every  day's  experience  in  the  mining  countries  (/)•  %^ 


XXXIIL     **    CUJUS  EST  DIVISIO   ALTERIUS   EST 


ELECTIO." 


Therefore,  where  an  eftate  defcends  to  coparcener $j 
if  the  eldeft  parcener  divider  or  makes  partition,  (he 
(hall  not  chufe  which  portion  of  the  euate  fhe  (hall  . .  p    • -. 
have ;  but  the  eUtlion  (hall  be  left  to  the  other  (/).  t66.  * 
And  it  is  faid,  a  jprefcription  that  a  farmer  may  dc-  3-  ^  **• 
liver  the  tenth  of  all  his  wool  without  any  light  or  ig^*'^^^**** 
(ouch  of  the  nine  parts  by  the  parfon,  is,  upon  the 
ftrer^;tli  and  force  of  this  Maxim,  void ;  for  that  it 
is  unreafonable  diat  the  farmer  (liould  firll  divide  \m  (•)  B*iili«p  of 
igi^ol,  and  then  elect  which  portion  lie  pleafes  for  the  ^«f*»^«'*«*«* 
pati'on  (//).  ^    *^^' 


XXXIV.      **    DA  TUA  DUM  TUA  SUNT,  POST 
MORTEM    TUNC    TUA    NON    SUNT." 

Therefore  if  a  thief  fteal  away  the  fhroud  from  ^j'^cl^n**** 
the  body  of  a  dead  perfon,  the  indiftment  muft  kHbUs'is! 
\  dcfaibe  the  fliroud  to  be  the  property  of  thofc  who  ^Haicayo. 
^  buried  thedeceafed,  for  a  dead  man  can  have  no  jIb^iiui'^!/* 
property  (a:) •  4.  Bi.Comr 
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XXXV.  *^    DEBILE     FUNDAMENTUM     FALLl 

OPUS.'* 

Wiagate^  ll^  Thus,  where  an  outlaw  brings  an  adtioh  of  d 
^'*  ***  detinue,  or  the  like,  the  right  to  bring  which  is 
feited  by  the  outlawry,  the  defendant  may  plead 
oudawry  in  bar,  and  by  that  means  deilroy 
adion ;  for  the  ground  on  which  it  is  foun 
being  forfeited  to  the  law,  the  adion  raifed  th 

W  Co-  Lit.     ^^  ^f  ^o^^  j^^^fl^  fail  Q^^     Th^3  ^Ifo^   i£  ^   J 

;  *  makes  a  leafe  for  years,  and  before  the  leffee 

ters,  he  makes  a  rcleafe  to  him,  it  is  void ;  for, 

til  entry,  the  leffee  hath  only  inter ejfe  termini ^  anc 

(•)  Co.  Lit.     poffeffion ;  and  a  releafe  which  enures  by  wa; 

»7o.  a.  enlarging  an  eftate,  cannot  work  without  a  po 

fion  ;  for,  undl  poffeffion  taken,  the  leffor  hath 
(41)  Proaor*s  reverfion  to  releaie  (z).  So  alfo,  if  the  return  c 
cafc,Uycr,ai3-^A'/f^/;/  be  crroneous,  the  oudawry  which  is  groi 
4!^Bun^''i0o!  ^^  thereupon  is  erroneous  alfo  ;  becaufe  die  wri 
BamoRton'8    exigent  is  the  warrant  by  which  they  proceed  to 

%>co.  3.mB.R*  /  V   / 

XXXVI.  "    DE  FIDE  ET   OFFICIO  JUDICIS  N 


RECIPITUR    QU/ESTIO. 


9i 


The  .law  entertains  fo  facred  a  refpeft  for 
certainty  of  Judgments,  and  the  credit  and  au 
rity  of  the  office  of  Judges,  that  it  will  not  pe 

(^)  ^^'''•g^^  the  affignment  of    any  errors  which  tend   to 

ih"argu'ment8  pcach  them  of  abufing  their  truft  and  office ; 

itt  Johnfton  v.  matters  of  fadt  or  miltakes  of  law  may  be  affij 

Rep.  530.       tor  error  (^J. 

XXXVII.    '*    DE    MINIMIS  NON  CURAT  LEX 

Therefore,  where  an  aftion  of  wafte  is  givei 

the  wafte  done  be  only  of  the  value  of  two-pc 

(c)  Plow.  3 19.  the  plaintiff  ftiall  not  have  judgment  (r)  ;  and 

(i)  Hargravc's  f^ij^  ^-^at  the  wafte  ought  to  be  to  the  value  of  : 

^o.  L»it.  note  1      /I.  *  ?> 

(w) p  5+.  a.  penceat  leaft (</). 
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So  alfo  to  conflitute  a  felony  by  larceny,  it  Is  In-  U)  i.  Hale, 
d'lfpenlably  necelFary  that  the  things  ftolen  fliould  Liach'tCrwa 
amount  to  more  than  the  value  of  twelve-pence  (e).  Law,  182. 


XXXVIII.    **    I>E    MORTUIS    NIL    NISI    BONUM. 
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Therefore,  although  a  fentence  of  divorce  may  be 
repealed  after  the  death  of  the  parties,  yet  no  fen- 
tence can  be  given  to  declare  the  marriage  null  and  (/)  Kcnne's 
void,  after  the  death  of  the  parties ;  for  that  would  ^  co!",oii  ^** 
be   to    traduce    the  dead,    by    bailardizing    their  Co.  Lit.  244* 
iflue(/). 


DERIVATA  POTEST  AS  NON  POTEST     ^^v,  g. 
ESSE  MAJOR  PRIMITIVa/' 

Therefore,  when  a  man  demifed  land  for  years, 
and  the  leflee  opened  a  coal-mine  therein,  and  af- 
iigned  oVer  his  term  to  a  third  perfon,  it  was  held, 
that  the  affignee  was  not  entitled  to  work  the  mine, 
although  it  had  been  opened  by  his  aflignor ;  for  as  ^^^  ^°'  ^*^' 
the  land  only,  and  not  the  coal-mine,   was  demifed  ^xo.  113.  a. 
to  the  leflee,  he  could  not  aflign  over  a  greater  in-  wiii^Mtixf?- 
tcreft  tlian  he  had  in  it  (^).  ^'^>"*  ^^"-  '• 


XI^    **    DIES  DOMINICUS  NON  EST  JURIDICUs/' 

No  proceedings  can  be  had,  or  judgment  given, 
or  fuppofed  to  be  given,  on  a  Sunday  (h)  ;  for  in  (/,^  j.BLCom. 
all  the  four  Tenris  the  fabbath-day  is  dies  no/ijuricli-  278- 
ins  (i)  ;  and  therefore,  where  a  writ  of  iiiuimons  in  (y)  Co.  Lit. 
a  common  recovery  was  made  returnable  in  a  month  '3S-  »• 
from  the  day  of  Eafter,  which  happened  to  be  Sn/i^ 
diTiy  and  the  tenant  in  tail,  who  was  vouchee,  died 
the  next  day,  the  judgment  was  rcverfed  becaufc  it 
could  not  be  given  till  the  day  after  the  vouchee's  j/,^^'"*""*'* 
death,  and  then  it  came  too  late  (k).  Burr.  1596^ 

So  alfo,  if  a  fine  be  levied  puifuant  to  4.  /Av/.  7. 
c.  24,  and  any  of  the  proclamations  be  made  on  a  ^,v  ^j^  ^^^,^ 
Sunday,  all  the  proclamations  are  erroneous  (/).         Maxirr.s,  7. 

E  So 
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So  if  a  writ  of  fcire  facius^  out  of  the  Common 
(iw)Dycr,  i68.  Pleas,  bear  tefte  on  a  Sunday,  it  is  erroneous  (jn). 

By  the  ftatute  29.  Ci/r.  2.  c.  7.  no  arreft  can  be 

made,  or  procefs  ferved,  upon  a  Sunday,  except  for 

(«)  s.Bl^om.  treafon,  felony,  or  breach  of  the  peace  {71). 

*^*  And  upon  this  ftatute  it  is  held,  that  a  perfon  con- 

vlcled  upon  a  penal  Aft  of  Parliament  cannot  be 

apprehended  on  a  Sunday  for  non-payment  of  the 

forfeiture,  it  not  being  a  conftruftive  breach  of  the 

peace ;  but  if  a  penal  Aft  authorifes  proceedings  in 

a  criminal  as  by  indiftment,  the  defendant  under 

^ymfu^XcrS^^^^  mode  of  proceeding  may  be  arretted  on  a 

Rep.  145.       Sunday  (a). 

So  an  attachment   for  non-performance  of  an 
award,  or  for  non-payment  of  cofts,  is  only  in  the 
{p)  I.  Term   nature   of  a   civil   proceeding,    and  therefore  the 
r.*Atk*58.      party  cannot  be  arreiled  on  it  on  a  Sunday  (/>). 

No  fale  upon  the  Lord's  Day  (hall  be  confidered 

(f)  Sec*licm  *  ^^^^  ^^  market  overt,  fo  as  to  alter  the  property  (j); 
allcnumciatcd  and  the  Lcgillaturc '  hath  reftrained  certain  matters 
i.HaNvk.P.c.  £j.Qj^  being  tranfafted  on  a  Sunday,  under  particular 

Jak^e,ie6!'  penalties  (r). 


XLI.  *'    DOLUS  ET  FRAUS  UNA  'iN  PARTE 

5ANARI  DEBENT/' 

• 

As  it  would  be  highly  unjuft  to  permit  a  man  soi 
derive  any  benefit  from  his  own  wrong,  the  law- 
watches  with  great  anxiety  to  remedy  the  effefts  oi 
fraud  and  deceit.     Therefore,  if  a  man  be  bolind 
to  appear  at  a  day,  and  before  the  day  the  obligor 
(/)Noy's       caft  him  into  prifon,  the  bond  is  void  (/)•    Soal- 
'^^*^*'3**        fo,  if  a  man   makes  a  falfe  affirmation,  with  intent 
to   defraud,  whereby  another  perlbn  receives  da- 
miage,  an  aftion  on  the  cafe  in  the  nature  of  de* 
(r)Tiflcy«.    ccit  will  lie  againft  him,  although  he  would  not 
T^.15.  sV.  ^^v^  derived  any  benefit  from  the  effeft  of  bis  af- 
Hilary,  »9*     firmation  (/).     So  alfo  in  obtaining  infuranccs,  if  the 
?Ts«  Mr.    ^^^^^^'  ^^  ^^^  agent,  make  any  mifreprefentation  ta 
Parke's  Trea-  thc  undcrNvriters  refpefting  the  circumftances  of  the 
tifc  on  Marine  fliip  or  voyagc   upon  which  the  infurance  is  to  be 
infuranas,  Id  j^ade,  the  policy  wiU  be  ipfo  faRo  void  {u). 

XLII.  ''  DOLosrs 
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XLII.         **     DOLOSrs    VERSATUR     IN    G£K£-       VVinj^.  4je. 

RALIBUS."  N«y»3^ 

Therefore,  a  bifhop  cannot  refiife  a  clerk  upon  a 
general  allegation  that  he  is  fcifnratkus,  or  an  here- 
tic, but  he  muft   accufe  him  of  fome  particular 
crime  or  error,  oihenvife  bifhops  might  fraudulently  (*)  Specof« 
deprive  all  patrons  of  their  prefentations  (a:).     So  cafe,  ^. Co.  57. 
aWo,  a  grant  of  all  the  gramor^s  goods  generally  ^^^^'^^•'g,^ 
without  exception,  is  confidered  an  enfign  and  mark  (»)  i.Buit.467. 
of  fraud  (  v)  ;  and  therefore,  if  fuch  a  grant  be  made  *•  S""";  *»7' 
by  a  tradtr,  it  is  not  only  void  againft  his  creditors,  Cookc'sB.L. 
but  it  is  ipfo  filSo  an  aft  of  bankr\iptcy  within  them* 
ilatute  I .  Jac.  i.  c  i  c^;  and  a  deed  with  a  mere  co-  '*^,^** J^,*^ 
lourablc  excejxion  of  certain  paits  of  fuch  trader's  Cowp.  113. 
cffcfts,  will  not  alter  the  effed  of  the  deed  (z).  *•  ^^  R«p  ^s^- 


XLIII.    ^^    l^OMtJS  SUA  EST  UNlCUIQi-E  TUTISSI- 

I  MUM    REFUGIUM." 

I 

I       Every  man's  houfe  is  confidered  as  his  caftle,  as 
well  for  his  defence  againft  injury  and  violence,  as 
for  liis  repofe  (a) ;  and  therefore,  to  violate  this  fecu-  («)  5.  Co.  9a. 
riiy  is  confidered  of  fo  atrocious  a  nature,  that  the 
alarmed  inhabitant,  whether  he  be  the  owner  or  a 
mere  inmate,  is  permitted  by  the  law  to  repel  the 
violence,  even  unto  the  death  of  the  aflailant,  with- 
out incurring    the    penalties    of  excufable  homi- 
cide (/»).      Thus   alfo,  burglary,  which  confifts  in  (i)  Lcach*i 
breaking    and  enterine:   a    dweUing-houfc  in   the  ^a^^kins.  i. 
night-timc  with  intentiofi  to  comniit  a  lelony,  \Saoi:s. 
confidered  as  the  higheft  and  moft  aggravated  crime 
i  man  can  be  guilty  of  (r)«     Uporj  this  maxim  alio,  (f )  4.B!.  Com. 
a  man's   houle   fliall   afford   the  ozv/ier   protedion"7- 
againft  civil  procefs ;  and  therefore  neither  the  outer-  ij,^-,  pnnjp 
door  nor  the  window  can  be  broken  open  to  execute  pie»  of  Penal 
a  writ  of  fieri  facias  againft  his  goods,  or  a  capias  ad  ^*^^*  *^^* 
fiitisfaciendum  againft  his  perfon  («/)  ;  but  it  has  been  (^  YearBopk. 
f-  fblemnly  determined,  that  this  privilege  does  not*^*5^^^-^ 
f   extend  to  an  inner  door,  and  tliat  a  bailiff  in  exe- 
cution of  mefne  procefs  may  break  open  the  door 

E  2  of 
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Cf)Letv.       of  a  lodger,  having  firft  gained  peaceable  entrance 

Ganfcl,  Cowp.  at  the  Outer  door  of  the  houfe  (^)- 
I* 


XLIV.    "    DORMlV    A^IQUANDO  jus;    MORITUR 


NUNQJ7AM 


» 


3»5 


Co.  Lit.  279.  Right  is  confidered  in  fuch  high  eftimation,  that 
2*lnft.  161.  the  Law  preferveth  it  from  death  or  deflruftion; 
and  although  it  may  for  a  time  be  fuppreffcd  with 
refpeft  to  the  perfon  intitled  to  it,  it  can  never  be 
entirely  extinguifticd.  As  if  my  tenant  for  life 
makes  a  leafe  to  A.  for  life,  remainder  to  B.  and  his 
a.^Bl.  Com.     j^gjj^^  ^^^\  I  releafe  to  A;  although  this  extinguifhes 

my  right  to  the  reverfion,  as  it  refpeds  myfelf,  and 
fhall  enure  to  the  advantage  of  B.'s  remainder,  as 
well  as  A*s  panicular  eftate,  yet  in  truth  the  right 
it/elf  is  not  extinft,  but  doth  follow  the  poffeffion  ; 
for  the  right  of  freehold  is  thereby  transferred  to  J. 
during  his  life,  and  after  his  deceafe  the  right  of  in- 
f  heritanccy  which  before  was  my  right  in  reverfion,  de- 
volves upon  B.  and  his  heirs. 


XLV.      "  DORMIUNT  ALIQUANDO  LEGES;    NUJT- 


QJ-AM    MORIUNTUR 


» 


.  Therefore,  an  Aft  of  Parliament  cannot  be  abo- 
(/)2.lnft.  lillied  by  ;;o.v  ///^/(Z).  Thus,  where  the  21.  Jac. 
»<^'-  I.  c.  4.  requires,  that  before  any  qui  tarn  aftion  Ihall 

be  commenced,  an  affidavit  (hall  be  filed  that  the 
offence  was  committed  within  a  year  before;  but 
(^)  White  r.  the  praftice  Iiad  been  for  many  years  not  to  file  this 
^r^V-^s^  affidavit;  yet  the  court  held,  that,  as  long  as  the 
vide  3*. 'Terra  ftatute  remained  unrepealed,  it  was  their  duty  to  fee- 
Rep.  362.       11  carried  into  execution  {g). 


XLYI.      "    DOMINIUM  A  POSSESSIONE  COEPISSi 

DICITUR.'' 

•     The  reafon  why  a  peaceable  poflTeffion  witho*^ 
-contradi&ion  makes  a  right  in  Law  is,  that  thereby- 

thcw  . 


s. 
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there  may  be  certainty  of  title  to    eftatcs  {!:).     In  (A)  Jacob's 
every  complete  title  to  lands,  there  muft  be  bpth  ^^**""**'^' .•7' 
the  right  of  pojfeffion  and  the  right  of  property    con- 
joined ;  juris  et  feifin^  conjun6lio.     If,  therefore,  the 
poiTet&on  of  an  cftate  be  in  one  perfon  and  tlie  pror 
perry  in  another,  and  he  with  whom  the  right  re- 
fides  fufFers  the  poffeffioo  to  defcend  to  the  heir  of 
the  poUeflbr,  the  heir,  whole  anccftor  had  only  a 
bare  and  naked  poireflion,  has  by  this  deiccnt  ac- 
quired the  right  of  pofleffion,  though  not  the  righ|i- 
<H  property  ;    but  if  the  proprietor  fuflfer  him  to 
continue  uninterruptedly  in  pofleffion  for  threefcore 
years,  he  thereby  acquirer  a  right  of  property  alfo,  (y^^.B,^^^^, 
agamit  all  the  world,  and  his  title  cannot  be  im- 17610 196. 
peached  by  any  dormant  title  whatfocver  (/),  SccCoXit.ns. 


XLVIL      **    ECCLESIA    DECIMAS    ECCLESIA    SOL- 


VERE   NON    DEBET. 


>> 


Therefore  a  vicar,  upon  a  general   endowment,  i,.  Co.  14, 
fhall  not  pay  tithes  of  his  glebe  to  the  parfon,  ifCro.Eiu.479. 
he  keeps  it  in  his  own  hands.     So  if  a  vicar  is  en-  w^»,  i^^ 
dowed  of  all  the  fmall  tithes  arifing  within  the  pa- 159. 
rifh,  he  (hall  not  have  the  fmall  tithes  ariling  upon 
the  glebe  lands  of  the  parfon,  while  they  are  in  his 
own  hands ;  but  it  is  otherwile  if  the  glebe  be  in 
the  occupation  ot  a  lay  tenant. 


XLVIII.     ^'    ^STIMATIO    PRiETERITI     DELICTI 


EX    POSTRfiMO  FACTO  NUNQyAM  CRESCIT. 


>> 


The  Law  conftrueth  neither  penal  laws  nor  penal  Bacon's  Law 
fafts  by  intendments,  but  confiders  the  offence  in  Tradsi  6*1 
degree  as  it  ftands  at  the  time  when  it  was  com- 
mitted ;  fo   that  if  any  fubfequent  circumftance  or 
matter  arife  which,  conjoined  with  that  which  hap- 
pened at  the  beginning,  would  draw  it  to  a  higher 
degree,  yet  the  law  will  not  thereby  extend  or  am- 
plify the  offence.     Therefore,  if  a  man  be  wound- 
ed, and  the  percurfor  is  voluntarily  let  go  at  large 
bj  the  gaoler,  and  afterwards  the  man  dies ;  yet 

E  3  thi^ 


^^  SaiTABLlSHED    MAXIMS. 

^his  is  no  felonious  efipape  in  the  gaoler.  So  if  a 
inan  compafs  and  imagine  the  death  of  the  perfoa 
v;rho  afterwards  becomes  king,  he  not  being  a  per^ 
fon  within  the  ftatute  of  treafons,  this  imaginatioi^ 

Srecedent  is  not  high  treafon.  So  if  a  man  ufe 
anderous  words  of  a  perfon  upon  whopi  fome  dig- 
nity afterwards  defcends,  by  which  he  becomes  '^ 
peer  of  the  realm ;  yet  he  (hall  have  only  a  fimplc 
aftion  on  the  cafe,  and  not  an  aftion  of  fiandalum. 
magnatunp  on  th?  flatute.  But  >Iote,  it  is  faid, 
prateriti  dcli5li ;  for  any  acceffa^y  before  the  fadt  isi 
fubjeft  to  all  the  contingencies  pregnant  of  the  faft, 
if  they  be  piirfuances  ot  khe  fame  faft ;  as  if  a  man 
command  or  counfel  one  to  rob  a  man,  or  beat  him 
grievoufly,  and  murder  enfue,  in  either  cafe  he  is 
acceiSary  to  the  miqrder,  quia  in  criminalibus  fr^-^ 
ftantur  accidentia. 


XLIX.    *^    ^CyJALITY  IS  EQUITY.*^ 

^  Vcra^^V       Therefore,  where  an  heir  buys  in  an  incumbrance 

i!sa?k/i55*    for  lefs  than  is  due  upon  it,  he  Ihall  be  allowed  nQ 

Hcath'fMax-  more  than  what  he  really  paid  for  it,  as  againft 

*"**'  ^*  other  incumbrances  upon  the  eftate ;  for  the  taking 

away  one  man's  gain  to  make  up  another's  lofs,  is 

making  them  bo;h    equal ;  and  the  gain  the  hei^; 

would  have  made,  if  the  whole  money  due  on  the 

incumbrance  fliould  be  allowed  him,  Ihall  be  taken 

from  him  to  make  up  the  lofs  of  the  other  incum- 

1.  Chancery    branceis  upon  the  eftate*     Thus,  alfo,  where  a  tefta- 

-Cafcs  2^5.  ^     jQj.  devifed  two  feveral  eftates  for  the  payment  of 

his  debts,  and  devifed  alfo  an  annuity  out  of  one  of 
them ;  the  p-uftees  fold  that  eftate  out  of  which  the 
aiuiuity  was  payable;  ^qu i t Y  decreed  the  o^ber 
eftate  to  ftand  charged  with  the  annuity ;  for,  by 
charging  the  other  eftate  with  the  annuity,  the  heir 
will  not  gain  the  accidental  advantage  of  having 
his  eftate  difcharged  of  the  annuity,  nor  the  aa^ 
nuitant  lofe  his  annuity ;  and  fo  both  are  eou^U 
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L.     *^  EQUITY  KELIEVES  AGAIKST  ACCIDENTS. 


Therefore,  where  a  bond  was  given  to  pay  an  i.Quneerf 
annuity  out  of  the  profits  of  an  office  which  was  C*l«»  ?*• 
taken  away  by  the  ufurpers  in  the  grand  rebellion ; 
the  office  being  revived  upon  the  KLdftoration,  the 
obligor  was  fued  on  the  bond ;  but,  upon  his  bill 
to  be  relieved,  the  Court  decreed  him  only  to  pay 
jhe  annuity  for  fo  many  years  as  the  office  continued. 
Thus,  alfo,  where  the  truftee  of  an  infant  received  »•  Cfc.  Caf.  t- 
forty  pounds  of  the  infant's  money,  and  the  truftee 
was  robbed  of  200I.  whereof  the  40I.  was  part,  it 
was  decreed.  That  he  Ihould  be  allowed  the  forty 
pounds  in  his  accounts ;  for  h^  is  only  bound  to 
j^eep  it  with  as  much  gare  as  he  does  his  owi^. 


LI.    "  EQUITV  PREVENTS  MISCHIEF.'^ 

Therefore^  if  there  be  leflee  for  life,  remainder  ^oan  ^54. 
for  life,  the  reverCon  or  remainder  in  fee,  and  the  Vern.ij. 
Jeflee  in  poffeffion  wafte$  the  lands;  though'' he  is  ^**^^j[^jj|^"' 
not  punifhable  for  wafte  by  the  Common  Law,  yet  cafes  there 
he  (hall  be  reftrajned  in  Chancery,  for  this  is  a  par-  *"***• 
ticular  mifchief ;  and  though  he  is  not  punifhable 
during  the  continuance  of  fhe  feniainder,  yet  he  i$ 
punifhable  after. 


LII.    *^    EQUITY    WILL  NOT  SUFFER   A  P0U2L% 


SATISFACTION, 


9f 


Therefore,  where  a  grandfather  devifed  lands  to  Toihll,  7*. 
his  fon  to  pay  ten  pounds  a  year  to  the  fon'f  three 
daughters,  and  the  father  gave  200I.  in  n^arriage 
with  one  of  them,  it  was  decreed,  That  the  ten  pounds 
a-year  flioujd  be  included  in  the  two  hundred 
pounds. 


E  4  Ulh 
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LIII.  "  EXCUSAT  AUT  EXTENUAT  DELICTUM  IN 
CAPITALIBUS,  Qi70D  NON  OPERATUR  IDEM  IN 
CIVILIBUS." 

T*^a **6^r  ^^  capital  cafes,  in  favorem  vit^r,  the  Law  will  not 
'  '  *  punifti  in  fo  high  a  degree,  except  the  malice  of 
the  will  and  intention  appear ;  as  in  murder  when 
compared  with  man/laughter  :  but  in  civil  trefpaffes, 
and  injuries  of  a  inferior  nature,  the  Law  rather 
confiders  the  damage  of  the  party  wronged  than 
the  malice  of  the  offender;  as  in  flander,  whereby 
a  man  is  damnified  in  his  name  and  credit.  So,  if 
a  man  be'  killed  by  mjfadventure,  as  by  (hooting  an 
arrow  at  butts,  this  hath  a  pardon  of  courfe ;  but  if 
a  man  be  hurt  or  maimed  only,  an  adion  of  trefpafs 
lieth,  though.it  be  done  againft  the  party's  mind  and 
will,  and  he  (hall  be  puni(hed  as  deeply  as  if  he  had 
done  it  of  malice.  So  if  an  infant  within  years  of 
difcretion,  or  a  madman,  kill  another,  he  (hall  not 
be  impeached  thereof;  but  if  they  put  out  a  man's 
eye,  or  do  him  hke  corporal  hurt,  he  Ihall  be  pu- 
ni(hed  in  trefpafs. 


» 


LIV.    **    EX    FACTO    JUS    ORITUR^ 

Ld"^d^^*  Therefore  it  is  faid  by  Lord  Cokcy  that  in  the  cafe 

1.  Hawk.  P.O.  of  21  trial  in  the  High  Court  of  Parliament,   after 
S49^  the  Lords  are  aflfembled  together  to  confider  of  the 

evidence,  they  cannot  fend  to  the  High  Steward  to 
afk  the  Judges  any  quellion  of  law,  but  in  the 
hearing  of  the  prifoner,  in  order  that  he  may  hear 
whether  the  cale  be  rightly  put ;  for,  De  failo  jus 
oritur^ 


LV.      *^    EXPEDIT    REIPUBLIC^E   UT  SIT    FINIS 

LITIUM.'* 

Therefore,  where  a  fuitor  is  barred  in  any  a<5lion 

real  or  perfonal,  by  judgment  upon  demurrer,  con- 

fcffion,  or  verJid,  he  is  barred  as  to  that  or  the  lik« 

(I)  Ferrers'     ^dion  of  the  fame  nature  for  the  fame  thing    for 

cafe,  6.  Co.  7t  ever  {k). 

Awards 
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Awards  are  to  be  favoured  in  Law,  becaufe  they 
prevent  and  compofe  I'uits  and  controverlies ;  and 
dierefore,  although  the  parties  do  not  difcover  all 
their  differences  to  the  arbitrators,  yet  the  award 
flull  be  good;  for  otherwife  the  concealment  of  *  ' 

fome  trifling  caiife  of  aftion,  on  the  one  iide  or  the 
other,  might  be  praftifed,  aivd  the  ground  of  con-  ^s  j^  q^^  ^^ 
tention  continued  (/).  9.  Co.?). 

The  general  ftatute  32,  Hen.  8.  c.  36.* of  fines 
(hall  bind  the  king,  though  he  is  not  named,  becaufe     • 
the  objedt  of  it  was  the  fettling  and  quieting  of 
cftates,  and  the  prevention  of  debates  and  contro- 
verlies (;«).  (ot)ii.Co.7$» 

A  barrator  is,  in  judgment  of  Law,  one  of  the  moft 
dangerous  and  pernicious  vermin  of  the  common- 
wealth ;  becaufe,  whereas  the  Law  endeavours  to 
fettle  pe:^ce  and  amity,  and  to  fupprefs  difcord  and 
contention,  he  is  fenunator  litium  et  opprejfor  vicino- 
fumfuortim  (»j.  («)  8.  Co.  37^' 

And,  upon  this  Maxim,  every  plea  that  a  man 
pleadeth  ought  to  be  triable,  for  without  trial  the  caufe  (0)  Co.  Lit. 
im  receive  no  end  (p)f  303-  ^ 


LVL     '^  EX  NUDO  PACTO  NON   ORITUR  ACTIO."    ^,   ^ 

PL  Com.  305, 

A  confideration  of  fome  fort  or  other  is  fo  abfo- 
lately  neceffary  to  the  forming  of  a  contradt,  that  a 
nudum  pa£lum^  or  agreement  xo  do  or  pay  any  thing 
on  one  fide,  without  any  compenfation  on  the  other, 
is  totally  void  in  Law  ;  and  a  man,  however  he  may 
be  bound  in  honour  or  confcience,  cannot  be  com- 
pelled by  Law  to  perform  it  (/>).     As  if  one  man  ^^  ^'**  ^  ^^» 
promift's  to  give  another  lool.;  here  there  is  nothing 2.BI. Coou 
contradted  for  or  given  on  the  one  fide,  and  there- 445* 
fore  there  is  nodiing  binding  on  the  other  (^).     And  ^^%l^y^^\^ 
k  is  a  general  rule.  That  wherever  a  perlbn  promifes,  (7)  z-Bi-Comi 
without  a  benefit  arifing  to  the  promiUbr,  or  a  lofsH5- 
to  the  promiffee,  it  is  void f;),  a5  bei no- without  Hz'^s^^' 
legal  confideration.     But  as  all  promifes  iTiall    be»Rac.  Abr. 
uken  moft  (trong  againft  the  promiflbr,  theLaw'*'°* 
will  endeavour  to  find  a  good  confideration,  if  pofri-(/)Poph.f4S, 
\>k.  jq  order  to  fupport  a  fair  contraa(/);  and  *•  ^''^^- ^^P- 

thpretors 


jS  ESTABLISHED    MAXIMA. 

therefore  any  degree  of  reciprocity  will  prevent  the 

pa£l  from  being  nude ;  nay,  even  if  the  thing  be 

founded  on  a  prior  moral  obligation,  it  is  no  longer 

nudum  fatlum  ;   as  a  promife  to   pay  a  juft  debt, 

(^«;bi.  Cora,  though  barred  by  th^  ftatutc  of  limitations  (/) ;  or, 

♦♦5*  a  promife  by  a  bankrupt  after  the  bankruptcy,  to 

pay  a  debt  due  before,  in  confideration  of  the  cre^ 

(■)  Trueman  ditor  agreeing  to  take  no  dividend  («)  ;  and  as  thi^ 

w.Fenion.       fjiaxim  was  principally  eftabliftied  to  avoid  the  in- 

convenience  that  would  ante  from  iettmg  iip  mer^ 

verbal  promijesj  for  which  no  good  reafon  could  be 

(x)Plow4-     affigncd  {x)y  it  does  not  apply  where  the  promife  is 

•?Burr.  1671.  authentically  proved  by  written,  documents  ( j)  ;  and 

(i)  Sedfide    therefore,  if  a  man  enters  into  a  voluntary  bond,  or 

j^d  Manf-    gives  a  promiffory  note,  he  ihall  not  be  allowed  to 

field  t  opmuNiy  ^  iJ  r  /-  j         •  •  1  1 

3* Burr.  167 leaver  the  want  ot  confiderauon  m  order  to  evade 
(as)  Hardr.  ^e  payment ;  for  every  bond,  from  the  folemnity 
^h.  Rq>.  <>^^^  inftrument  (z),  and  every  note,  from  the  fub- 
157.  fcription  of  the  drawer  {a),  carries  with  it  internal 

W^-  ^*y'  evidence  of  a  good  tonfideration :  and  Courts  of  Juf- 
(Oa.W.Coin.tice  will  therefore  fupport  them  both  as  againft  the 
446.^  contractor  himfelf ;  but  not  to  the  prejudice  of.  crct- 

^^^'j.^"'*^'ditors  or  ftrangers  to  the  contra(a:(^), 


LVII.      *'    EXPRESSIO  EORUM  QUyTi  TAqiJE  IN- 


SUNT,  NIHIL    OPERATUR. 


V 


(r)  Ito'  cafe,  Therefore,  if  a  man  grant  a  manor  for  year^ 
5. Co.  IT.  with  an  exception  of  the  wood  and  unden^'0( 
^^^^g^^<^  gyowing  and  being  \lY^on  the  faid  manor;  the  word - 
^.  Hawk.  445!  **  grozviitg  and  being'*  are  words  of  fupeiabundancc  ^ 
Co.  Lit.         becaufe,   without  them,    the  Law   will    imply   a-^ 

j,'r;;°A-o8.niuch(c;. 

$.  Co.  54'b>i  145.3.  10.  Co.  39.  a.  i.Mod.  19©.  2.  Saund.  351     WooJ's  Inft.  14^ 


LYIII.     "     EXPRESSIO   UNIUS    JIST    1-XCLUSlO 

ALTERIUS/* 

Therefore,  fays  Littleton^  if  the  condition  u] 
a  mortgage  be,  to  pay  to  the  mortgagee,  or  kis  heir^-^ 
the  money,  and  before  the  day  of  payment  xX^' 
mortgagee  dies,  tj;ie  feoffor  cannot  pay  the  moa^] 


EST  AJILI  SHED   MAXIMS.  <9 

to  tie  executors  J  for  the  payment  ought  to  be  to  the 
heir ;  and  the  Law,  adds  Lord  Coke,  (hall  never  feek 
out  a  perfon,  when  die  parties  themfelves  have  ap- 
pointed one  ;  for,  Exprejfum  facit  cejjare  taciturn  (d).  (^Co.  Lii# 
So,  alfo,  where  a  man  was  bound  to  pay  20I.  to.fuch  hq. 
fL  peiibn  as  the  obljgee  (hould  by  his  will  appoint, 
and  the  obligee  named  a  perfon  executor,  but  made 
no  other  appointment,  it  was  refolved,  that  the  exe- 
cutor (hould  not  have  the  twenty  pounds  (e).    So,  (')  J[^*"^  Not- 
aUb,  where  a  ftatute  treating  of  "  deans,  prebenda- ]^fs™oj*„^o 
lies,  porfons,  vicars,"  ai^d  others  having  fpiritualCo.Lii.  aio.a, 
promotion ;  ^a»^t)cing  the  higheft  perfons  named,  |^^f*  \ 
iiJbopSy  who  are  of  dill  a  higher  order,  are  not  in-  a.Co/46.  * 
clucj^  under  the  general  words,  i.Bl.Com.S8, 


LIX.  '^  EXPRESSUM  FACIT  CESSARE  TACITUM." 

Thus,  where  a  leafe  exprefsly  referves  the  rent  to  Dyer,  5, 
the  leflbr  only,  it  (hall  not  bt  intended  a  referva- 
;ion  to  the  lelfor  and  his  heirs  ;  but  if  no  perfon  be 
mentioned,    the  refervation  (hall  be  extended   by 
implication  to   the  lejfor  and  his  heirs.     So,  alfo,. 
where  a  man,  by  indenture,  **  demifes  and  grants**  Nokci  1/. 
land  for  term  of  years ;  and  alfo,  by  the  fame  deed,  cr™  Elixt  6t4, 
jKxprefsly  covenants,  that  the  lelfee  (hall  enjoy  the 
demifed  premifes,  without  **  eviction  by  him,  or  any 
hy  his  procurement;'*  the  exprefs   covenant,  which 
extends  0nly  to  eviftioa  by  the  lejfor  or  his  agents, 
(hall  fuperfede  the  covenant  in  Law  arifmg  from  i.PeereWmK 
;he  words    *^  demife  and  grant,**  which   otherwife  ^^* 
would  have  implicitly  warranted  the  po(reffion  of 
fhe  le(ree  againft  all  perfons  whatfoever. 


I-.X.       *^     ^X    TOTA    MATERIA     EMERGAT 

RESOLUTIO." 

Therefore,  it  is  the  office  of  a  good  expofitor  of  The  cafe  ©f 
an  Ad  of  Parliament,  to  make  conllrudion  of  all  Lincoln  Col- ' 
the  parts  together,  and  not  of  one  part  alone  by  it-  ^%vimt«'t 
fclf ;  Nemo  enim  aliquam  partem  re£le  inteliigere  poffit,  Maiimf,  13S., 
antequam  totum  tterum  at  que  iter  urn  perlegerit.     Thus, 
for  example,  although  the  fiiil  branch  of  1 1.  Hen.  7. 

c,  to. 


6q  established  maxims. 

c.  20.  makes  the  difcontinuance,  alienation,  war- 
ranty, and  recovery,  made  by  the  wife  of  the  inhe- 
ritance of  her  deceafed  hiilband  void  and  of  none 
efFeft ;  yet  the  following  clii^ufe,  /*  and  it  (hall  •  be 
**  lawful  for  any  perfon  to  whom  the  faid  inherit- 
**  ance  Ihall  appertain,  to  enter,"  being  connedted 
with  the  firft  claufe  by  the  conjunftion  "  and," 
clearly  expounds  the  generality  of  the  words  pre- 
ceding ;  and  therefore  the  fenfe  of  both  together  is, 
that  they  Ihall  be  void  and  of  none  cfFeft,  by  the  en- 
try  of  him  to  whom  the  interfft,  ti^le,  or  inherit- 
ance, after  the  deceafe  of  the  wife,  doth  appertain; 
and  (hall  (land  in  force  between  the  parties  them* 
fcivcs,  and  againd  all-  others,  fave  only  againft  flich 

p.BlCoin.89-as  have  title.  So,  alfo,  it  land  be  veiled  in  the 
king  and  his  heirs,  by  Acl  of  Parliament,  laving 
the  right  of  A.  ;  and  y/.  has  at  that  time  a  lealc  of 
it  for  three  years ;  here  j^.  Ihall  hold  it  for  his  term 
of  three  years,  and  afterward  it  (hall  go  to  the  king  : 
for  this  interpretation  furnifhes  matter  for  every 
claufe  of  the  ftatutc  to  work  and  operate  upon  ;  and 
it  is  a  rule,  That  one  part  of  a  llatute  muft  be  Co 
conftrucd  by  another,  that  the  whole  may,  if  pof- 
fible,  (land  :  ut  res  nuigis  vakat  quum  pcreaU 

Vw^V  50.  All  llatutes  in  pari  maUrid  are  t.o  be  conflrued  as 

pne  law. 

LXL      *^     FORMA  ,NON    OBSERVATA    INFERTUR 

ADNULLATIO    AcTL'S." 

ii.  Co.  7.  Therefore,  where  the  llyle  and  proceedings  of  the 

»  Ecclefiallical  Courts,  after  the  paffing  of   the  lla- 

tute I.  Echo.  6.  c.  2.  were  in  the  name  of  the 
bilhops,  and  not  in  the  name  and  under  the  feal 
of  the  king,  in  the  manner  that  llatute  diredls^ 
their  proceedings  were  adjudged  to  be  unlawful. 


LXIJ.     **    FORTIOR  ET    POTENTIOR   EST   I>ISPO- 


$ITIO  LEGIS  Ql'AM   HOMINIS 


>> 


r*  T  s*  ^  ,  •  Therefore,  where  an  ellate  depends  upon  a  coa- 
.s.  Roll.  Rep.  dition  m  Law,  as  it  a  man  grant  the  omce  ot 
yi'i^y       parker  for  life,  .the  law  atine:j;e5  a,  condition,  thai 
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the  grantee  (hall  well  and  lawfully  keep  the  park, 
and  do  that  which  to  fuch'  office  ought  to  be  done, 
or  otherv^'ife  the  grantor  and  his  heirs  may  oull 
him ;  and  this  condition,  which,  by  intendment  of 
Law,  is  annexed  to  the  eftate,  is  as  ftrong  as  if  it 
had  been  reduced  to  writing. 

So,  alio,  if  a  man  feifed  in  fee  devifes  his  whole  a.  BI.  Com. 
eftate  to  his  heir  at  law,  fo  that  the  heir  takes  nei-  j^r»*^jj  j^^^ 
iher  a  greater  nor  a  lefs  eftate  by  the  devife  than  he  6*6. 
woixld  have  done  without  it,  he  (hall  be  adjudged  ^^^^'  *4«- 
to  take  by  defcent,    even  though   it   be  charged     *     >•-*  • 
with  incumbrances,  for  the  benefit  of  creditors  and 
others  who  have  demands  on  the  eftate  of  the  an- 
cdlor. 

LXIII.      *^    FRAUS    EST    ODIOSA    eT     NON     PR^* 

sumi:m)a/' 

Therefore  a  will,   fays  LjOKv  Coke,  (liallnot  of 
common  intendment  be  fuppofcd  to  be  made  by 
coUufion ;    for,  Nulla   mpql/ililla  aut  inhonefta  funt 
frjefumendii    "vera  aut  em  et   bone  ft  a  et  pojjibiiia  {f).  {f)Co,Ui. 
So  alfo,  fays  Littleton,  if  7i  feoffee  granteth  the  7*  b. 
deed  to  the  feoffor^  liich  grant  {hall  be  good,  and    ^^'   ^^  ^^^ 
then  ihe  deed  s^nd  the  prO|^crty  tl;creof  bclongtth  to 
the  feoffor ;  and  when  the  leolior  hath  die  deed  in 
hand,  and  is  pleaded  to  the  Court,  it  Ihall   be  ra-  (?)  I'»«J«on» 
thcr  intended  tluit  \\q  cometh  to  the  deed   by  law- ^/;)Co.  Lit. 
ful  means   than  by  a    wrongful    mean  (^)  ;     for,  »3-b- 
"  Omnia  pr^fumuntur^'"  fays  his  commentator,  ''  l^'-ll'^Zcl-Af 
"  gitlme  faBa   donee  probatur   in  contrarium  injuria  there  cited. 
"  non  pTicfu /flit lit'  (/')." 

It  lias  therefore  frequently  been  decided,    That 
fraud  is  a  queftion   ot   fact,  and  not  an  inference  of  (0  i.Tcrm 
law(f),   and  fhall  never  be  intended  or  prcfumed ;  ^«P'*63- 
but  muft  be  exprefsly  averred,  and  politively  found  (^^  ^^^  ^o.  6. 
by  a  jury  (^). 

LXIV.    **    FRAUS  ET  DOLUS   NEMINI   PATROCl- 

NARI    DEBENT." 

Therefore,  a  recovery  in  dower  or  other  real  i-  Co.  nt-  and 
adion,  a  remitter  to  a  feme-covert  or  an  infant,  a  oVMr-Tu^^icc 
warranty  or  fale  in  market-overt,  the  king's  let  -  Doderidgc  a» 

ters 
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to  this  mixitof  tCFS  patent,  a  pardon,  a  fine,  a  prcfentation,  zbA 
talm.  15S.      all  afts  temporal  and  ecclefiaftical^  obtained  by  fraud 
and  covin,  (hall  not  bind  the  parties. 


LXV.  "  FRAUS  EST  CELARE  FRAUPtM. 


9f 


I.  Vcni.»4o.  Therefore,  where  one  P/7/,  by  the  agency  of  one 
Mufchampj  obtained  a  rent-charge  of  300I.  for  tlie 
fum  of  300I.  from  the  Earl  of  Anglefea;  it  was  held. 
That  the  grant  was  void,  although  Pitt  did  not  tranf-- 
aft  the  affair  with  the  Earl  himfelf,  but,  being  told 
by  Mufchamp  that  fuch  a  bargain  might  be  had, 
left  it  to  him  to  deal  therein  between  them ;  for 
it  was  conftrued.by  the  Court,  that  this  method  of 
carrying  on  the  contract  was  in  itfelf  an  evidence 
of  fraud. 

LXVI.     "  FREIGHT  IS  THE  MOTHER  OF  WAGEsI'^ 

Abcrncthy  v.  Therefore,  an  officer  or  failor  who  has  engaged 
laudaie,  to  fcrvc  OH  board  a  letter  of  marque  for  certain 
I>ougl.  54*-  wages  during  the  voyage,  and  a  ihare  of  all  prizes, 
is  not  intitled  to  any  part  of  the  wages  if  the  thip 
is  taken  before  (he  completes  her  voyage,  although 
he  (hall  have  been  fent  from  the  (liip,  previous  to 
the  capture,  as  prize-mafter  on  board  a  prize  taken 
in  the  courfe  of  the  voyage;  for,  by  Lord  Mans- 
field, freight  is  the  mother  of  wages,  and  the  fafety 
of  the  (hip  the  mother  of  freight- 


LXVII.      "    FREQJTENTIA    ACTUS    MVLTUM 

OPERATUR.*' 

Therefore,  although  a  corporation  be  created  b^ 
a  charter,  direfting  that  the  choice  of  its  mayor, 
bailiffs,  and  other  principal  officers,  (hall  be  mad^ 
by  the  commonalty;  yet  if  by  continual  ufag^ 
thofe  officers  have  been  chofen  by  a  feleft  number" 
of  the  commonalty,  or  by  the  burgefles,  albeit  no* 
conftitution  can  be  (hewed  to  warrant  fuch  eleftioa  s 
it  is  good  in   law,  becaufe  it  hath  been  fo  oftcra 

pi*."* 
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{ns  in  execution  (/) .      Thus,  alfo,  where  it  has  (/)  4  qo.  77.I1. 

been  the  ufage  in  a  parilh  10  rate  peribns  to  the  poor  ^»n«aM>  1^* 

for  their  /tock  in  trade  within  the  parijhy  foch  per- 

ibiis  are  liable  under  the  ftatute  43.  Eliz.  c.  2.  to  ^ 

be  rated     to  the    poor    in    confequence   of  fuch 

ufage  (^m).     But  no  antiquity,  however  remote,  can  huu  cTwpJ 

give  lan<ftion  to  a  ufage  bad  initfelf;  nor  ought  613. 

ufaze  to  be  permitted  to  prevail  againft  principles  L^^^^t?,^**^ 

P,  ,^  ir-r  L  L  General  War- 

and  clear  law,  unleis  m  calcs  where  the  contrary  rants,  3.  Bur*, 
would  be  inconvenient^  and  induce  worfe  effefts  («).  1767- 


LXVllI.     **    FRUSTRA  EST  POTENTIA  QpjE  NUN- 
Q17AM  VENIT  IN  ACTUM." 

Therefore,  a  remainder  limited  to  the  right  heirs  Cro.  Ern.so^ 
of  fi.  if  there   be  no  fuch  perfon  as  B.  in  eje,  is  ^'^^'  5«- 
Toid ;  for  a  remainder  ought  to  veft  in  eftate  dur-  J'.  c\).\^o  1?^* 
ing  the  particular  eftate,  and  ought  to  take  effeft  in  Kaym.  s4* 
poffdlion,    when   the  particular  eftate   ends;    but ^^^'j^^^^J^ 
here  there  muft  two  contingencies    happen ;  firft,  ,'70. ' 
diat  fuch  a  perfon  as  B.  ftiall   be  born ;  and,  fe- 
condly,  that  he  ftiall  alfo  take  during  die  conti- 
nuance of   the  paiticular    eftate;    which  make  it 
fotentia  remotijima,   a  moft   improbable  poflibility, 
which  the  Law  will  not  fuppofe  can  ever  happen. 
So,  alfo,  a   remainder  limited  to  a  man's  fon  h 
n&me^  is    bad,  ii  he  has  no  fon  oi^that  name;  for 
the  Law  will  not  conceive  it  poffible  that  he  ftiould 
not  only  have  a  fon,    but  a   fon  of  a  particular 
name.     So,  alfo,  a  limitation  of  a  remainder  to  a 
iaftard  before  it  is  born,  is  bad ;  for  the  Law  will 
not  prefume  that  fuch  a  thing  will  ever  happen ; 
and,    Fana  ejt  ilia  potentia  qUit    nunquam  venit  in 

LXIX.      *^    FRUSTRA  LEGIS  AtTXILIlTM  INVOCAT 


QUI    IN  LEGEM  COMMITTIT. 
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Therefore,  when  thieves,  having  an  intent  to  rob^ 
pretend  bufinefs  to  get  into  a  houfe  by  night;  or 
raife  hue  and  cry,  and  bring  the  conftable,  to 
whom  the  owner  opens  the  door,  and  when  they 
come    in  they  bind  the  conftable,   and  rob  the' 

owner ; 
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(•)  3.  Inft.  64.  oWner ;  this  being  done  in  abufe  of  the  L&wj^, 
Voir  Booki  by  interpretation,  eftcemed  to  be  an  aftual  breaking 
so.  Eihj.  3.  and  burglar}^,  and  the  whole  aft  (hall  be  imputed 
X\\  ".?'  T  A    to  the  tliicves  (0)  :  Meriio  beneficium  Uzis  amittii  qui 

Woods  Inlt.  •/-/•;•  I-    •    \  ^ 

370.  Z^^^;;/  ipjam  jubvertere  intendit  \J>). 

{i)  X.  Inft.  53* 

LXX.     "     FRUSTRA  SIT  PEH  PLtJRA,  QUOD   FIERI 

POTEST    PER  PAUCIORA.'* 

Kcvnoldt'cafc,       Thus,    if  the  office  of  the  Marfhalfea  become 
9.  Co.  95.       forfeited,  the  king  (hall   be  put  in  pofi'e(rionj)>ere- 
of  by  fcizure,  without  office ;  fo  it  is  ilfo  of  the 
temporalities  of  a  bilhop,  for  every  necefl'ary  cer- 
tainty appears  on  record  in  the  Exchequer.    Thus, 
Year  Book,     ^^^y  ^  pcrfon  who  is  debtor  to  the  king  upon  re- 
1. /if«.4.pl.4.  cord  in  the  Court  of  Exchequer,  if  he  be  feen  in 
court,  he  may   be    brought  in  to  anfwer  without 
procefs. 
Wkivinfonv.       Thus,  alfo,  where  one  Jacques  was  committed  to 
Jacques,  j.     the  Flcct,  and  permitted  by  the  warden  to  efcape, 
Y."*  ^*^^*     for  which  efcape  a  judgment  in  debt  had  been  re- 
covered againft  the  warden,  which  judgment  Jacques 
aftenvards  fatisfied,  and  obtained  a  releafe  from  the 
warden,    but  ftill  continued  to  rcfide  in  the  Fleet, 
though  he  went  out  when  he  pleafed  ;  it  was  held 
by  the  Court   of  King's  Bench,  that  any  creditor 
might  lawfully  enter  a  detainer  againft  him,  with- 
out  being    put   to  original    procefs,  while  he  was 
in   faft  re(ident  witliin    the  walls   of   the    prifon, 
although  he  was  not  there  by  compuKion. 


LXXI.    *^    FURIOSUSSOLO   FURORE  PUNITUR." 

l^i.Com.iA.  Therefore,  in  criminal  cafes,  idiots  and  lunatics 
3.  I11IK6.  are  not  chargeable  for  their  own  afts,  if  committed 
I.  Hale  34.  under  the  incapacities  of  a  defective  or  viuated 
undcrdanding,  not  even  for  treafon  itfclf.  Alfo, 
if  a  man  in  his  found  memory  commits  a  capital 
offence,  and  before  arraignment  for  it  he  becomes 
mad,  he  ought  not  to  be  arraigned  for  it;  becaufe 
he  is  not  able  to  plead  to  it  with  that  advice  and 
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tvtion  that  he  ought;  And  if^  after  he  has  plead- 
ed, the  prifoner  becomes  mad,  he  (hall  not  be 
tried;  for  how  can  he  make  his  defence?  If,  after 
he  be  tried  and  found  guilty,  he  lofes  his  fenfes 
before  judgment,  judgment  (hall  not  be  pronoun- 
ced; and  if,  after  judgment,  he  becomes  of  non- 
fane  mertiory,  execution  (hall  be  ftayed ;  for  per- 
adVenture,  fays  the  humanity  of  the  EnglKh  Lawj 
had  the  prilbner  been  of  found  memory,  he  might 
have  alledged  fomething  in  ftay  of  judgment  or  ex- 
ecution. 

NoM  compos  mtntis  is  of  four  forts.     Fi  rst,  IJiota,  co.  Lit.  147. 
^hich  is  a  perfon  who  from  his  nativity,  by  a  per- 
petual infirmity,  is  infane.     Secondly,  He  who  by 
ficknefs,  grief,  or  other  accident,  wholly  lofeth  his 
memory  and  underftanding.     Thirdly,  J  Lunatic,  z.  inft.  14. 
vho  hath  fometimes  his  underftanding,  and  fome- 
vme^ViQlyaliquando ^audetlucidis  intervallis;  and  there-  ^.co.  i»4* 
fofe  he  is  called  non  compos  mentis ,  fo  long  as  he  hath 
not  underftanding.     Fourthly,  He  who  by  his 
own  vicious  adts  for  a  time  depriveth  himfelf  of  his 
memory  and  underftanding  ;  as  he  that  is  drunken.  ' 

But  this  kind  of  nan  compos  mentis  (hall  give  no  pri- 
vilege or  benefit  to  him  or  his  heirs ;  for  a  drunkard  Cb.  Lit.  247. 
isvoluntarius  d^mon^  and  whatever  hurt  or   ill  he^'^*-*7®- 
doeth,  his  dmnkennefs  aggravates  it :  Omne  crimen  ^\ow.  n^. 
tbrietas  et  incendit  et  detept.      And  thefe  defedts, 
whether  permanent  or  temporary,  muft  be  unequi- 
vocal and  plain ;  not  an  idle  frantic  humour  or  un-  L^\^/^?*^^**  ^ 
accountable  mode  of  adion,  but  an  abfolute  difpof-  vol.  p.  x!iH 
feflion  of  the  free  and  natural  agency  of  the  human  notis. 
mind  (j). 


LXXII.      **    GENERALE  btCTUM   GENEltALITER     (r)  Vide  poft* 
EST    lNTELLIGENDUM(rV'  Max.  75. 

Thus  the  ftatute  of  Merton,  20.  Hen.  0^.  c.  2.  iinft.  Si. 
which  enafts,    "  That  widows  mav  bequeath  the^^^'*^'^^'^* 
**  crop  of  their  ground,  as  well  of  their  dowers  as 
"  of  other  their  lands  and  tenements,''  is  to  be  un- 
dcrftood  to  extend  to  all  the  five  kinds  of  dower^ 
tv2.  I,  By  Common  Law;     z*  By  Cuftom,     3.  ^</ Co.  Lit.  39*  v. 

F  ojlium 


.C" 
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ojiium  ecclejiic*     4.  Ex  ajfcfijli  patris*     And,  5.  De  ta 
plus  beale. 


LrXXIlI.     *^  OENERALE  NIHIL  CERTI  IMPLICAt/* 


Fitzbcri>crt'$  Therefore,  in  an  aflignment  of  errors,  a  general 
um"Io  ^^^*'  affigmnent  is  not  good;  as  to  fay,  in  omnibus  erratum 
Wingaic,  635.  <y?,  for  that  exprefles  no  certciinty;  but  the  affign- 
P^-  s-  meat  ought  to  be  fpecial  and  certain,  as  in  hoc  erra- 

tum ejf,  &LC.  and  fo  Ihew  the  certainty  of  the  things ; 
and  then  again  to  fay,  et  in  hoc  erratum  eji^  and  fhe\r 
another  thing,  et  fic  definguliSy  in  which  he  will  af- 
fign  errors. 
Barpoic'8  cafe,      A  fubmiflion  was  general  of  all  adions,  demands, 
8.  Co.  98.       ^^^  ^^^  ^j^g  award  was,  that  one  of  the  parties  fhould 
pay  to  the  other  twenty  pounds.     It  was  objected, 
that  it  did  not  appear  that  award  was  made  of  all 
matters  in  controvcrfy,  and  therefore  void ;  but  it 
was  adjudged  good ;  for,  as  the  fubmiflion  was  ge- 
neral  of  all  aftions,   demands,   &c.  generale   inhil 
certi   implicat;    and   therefore,  it  (lands   well    with 
See  the  cafe  of  ^jjg  generality  of  the  words,  that  there  was  but  one 

1.  Tcim  Rep.  caule  dependmg  in  controvcrly  betwixt  them* 
644. 

LXXIV.    ^'  GEXERALE   TANTUM  VALET    IN  GENE- 


EALIBUS,   QJJANTUM  SINGULARE  IN  SINGULIS. 
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Dyer,  50.  Therefore,  the  words  of  the  ftatute  27.  Hen.  8. 

1.  Palm. 49$.   c.  27.  **  That  all   grants  by  letters  patent   to   be 
•  '73.       €(  niade  for  term  of  life  or  years  of  any  office  con- 
cerning the  lands  within  the  furvey  of  the  Court 
of  Augmentation,  &c.  ihall  be  fealed  with  the 
GREAT  SEAL  of  that  Courty'  wcrc  hcld  to  imply  a 
negative;  fo  that,  if  the  grant  be  under  the  great 
SEAL  of  England,  it  Ihall  be  void. 

jLfT  roic  ^^'  ^^^^'  ^^^  35*  ^^^^*  ^*  ^*   againft  popifti  recu- 

cafb,  iiCa.    fants,  which  recites,  *^  That,  for  the  more  fpeedf 
59.b»44&65.  <«  levying  and  recovering,  for  and  by  the  queen, 

of  all  and  Jingular  the  pains^  duties,  forfeitupe$ 

and  payments  which  ftiould  become  payable  by 

*^  that  Aft,  &c.  BE  IT  enacted,  that  all  and  every 

*^  the  faid  pains,  duties,  forfeitures  and  payments 

<c  n.^n  . 


Dr.  Fofter's 


ESTABLISHED    MAXiNd^.  67 

•       . . 

**  (hall  and  may  be  recovered  and  k*vied  to  her  ma- 
"  jcftv's  ufe  by  action  of  debt,  bill,  plaint,  &c/* 
\*'as  held  to  imply  a  negative  in  retpecc  of  the  gene- 
rality of  the  words ;  for  if  the  queen  ihd\\  recover 
"  all  ami  Jingular  the  pains,"  &c.  and  **  all  and 
every  the  pains,'*  &c.  then  no  other  perfon  can  re- 
cover any  of  them  ;  et  qui  omne  dkit  nihil  excludit,  it 
generaU  tantum  valet  in  omnibus y  quantum  Jitigulare  iH 
finguUs. 


LXXV.  GENERALIA  VERBA  SUNT  GENERALITER  ,  ^_„,.  . 

IKTELLIGENDA  {J).  Max.  ^^. 

Therefore,  the  ftatucc  i.  Hen.  7.  c,  i.  to  reftrain  Cokc\  Pleat 
unlawful  hunting  in  the  night,  being,  "  That  /y^«^  of  ih«  Crown. 
"  pf^fi^  0^  pcrfons  (hall  be  convifted  of  the  offences '  ' 
"  therein  defcribed,they  (hall  be  punifhed  as  felons,*' 
extends,  fays  Lord  Coke,  **  to  all  perfons  of  what 
"  eftate  or  degree  foevcr,  and  as  well  to  women  as  to 
"  men  ;  for  the  words  are,  '*  if  any  perfon;'*  and, 
Generalia  verba  funt  generaliter  intelligenda* 

So,  alfo,  the  43.  Eli%.  c.  7.  which  recites,  that  the  i.  Hawking 
offences,  the  robbing  of  orchards  and  taking  away  ^- ^•-*4* 
fruit-trees,  &c.  are  now  more  commonly -committed 
\xskv:d  and  mean perfo/is than  informer  times;  and 
ENACTS,  "  that  all  and  every  fuch  lewd  perfon  and 
"  perfons"  who  iTiall  be  guilty  thereof  (hall  bepunifli- 
cd  as  the  A<5t  direfts,  is  held  to  extend  to  perfons 
who  bear  the  defcription  and  addition  of  gentlemen, 
as  well  as  to  tho^e  who  in  the  ftridler  feni'e  of  the  ^°^f  ^^f^ 
words  may  be  fuppofed  to  be  comprehended  under 
the  defcription  of  lewd  and  mean  perfons. 


LXXVL    "    CLOSSA  VIPERiNI   EST  Q17.S  CORRO- 


DIT  viscera  TEXTUS.'* 


Thus,  the  ftatute  of  Gloucefter  enads,  **  That  co.  Lit.  3a 
"the   heir  of  the  woman  fliall  not  be  barred  of  a.  and  b. 
*'  adion  if  he  demandeth  the  heritage,  or  the  mar-  '^JiS^ft^'^* 
"  riage  of  his  mod^r  by  writ  of  entry,  which  his  fa-  H^v^ks."  Mm. 
"  thcr  aliened  in  his  mother's  time,  whereof  no  fine  414- 

V  2  ''is 


6S  '     tSTABLtSHED    MAXIMS. 

**  is  levied  in  the  King's  Court ;"  and  fo  fays  Liif- 
TLETON,  if  the  hufband  of  the  wife  alien  the  heri- 
tage or  marriage  of  the  wife  in  fee  with  warranty, 
&€•  by  his  deed  in  the  country,  it  is  clear  law  that  this 
warranty  (hall  not  bar  the  heir  unlefs  he  hath  aflets 
by  defcent;  for,  fays  Lord  Coke,  it  would  be  in- 
convenient to  intend  the  ftatute  in  fuch  a  manner 
as  that  he  who  hath  nothing  but  in  right  of  his  wife 
iliould,  by  his  fine  levied  with  warranty,  bar  the 
heir  without  aflets.  And  this  expofition  is  ex  vifceri^ 
bus  actus. 


V 

LXXVII.    *^    GRAMMATICA  FALSA  NON  VITIAT 

CHAKTAM.*' 

^  Therefore,  if  a  bond  be  made  noverinty  &c.  me  A# 

tenerie  et  obligarieB,  in  lol.  adquam,  &c.  obligamus  tH0^ 

it  will  be  good ;  for  the  parties  and  fum  are  proper; 

and  any  words  whereby  it  may  be  collefted  that  the 

(0  Yclv.  193.  obligor  binds   himfelf  are  fufficient  (/).     So,  if  a 

Cro.  Jac.  i^i-.bill  be  cognovit  fc  debet e  et  indebitat.     Fere  fumam  20I. 

(u)z.Ycnvioe'Jolvere  B-  it  will  be  good  (u).    So,  where  the  words 

:are  not  Latin  or  Engli(h,  as  if  a  man  be  bound  in 

20  nob  His  (or  nobles;  or  in  o£fogejimo  inftead  of  (?3j- 

(x)  2.  Roll,    ginta  libris  (x)  ;  or  in  fewteen  for  feventeen  pounds, 

Ab.  146.        Q,.  tkerty  for  thirty  pounds  (7)  ;  yet  the  bond  will  be 

Hot.  7^.  *^^  good,  for  the  fenfe  and  intention  of  the  parties  may 

(y)  10.C0.133.  be  collected  from  the  words.     But  where  words  are 

Cro.  Jac.  6^7-.infenrible,  and  the  intent  of  the  parties  cannot  be 

(s)4.Com.Dig.  known,  the  obligation  will  be  void  (z)  ;  as  if  a  man 

la)'^oy,  109.  be  bound  in  20  liveris  inflead  of  librisy  or  in  viginti 

i.RoU.Ab.  146 ii/mi  (j). 


LXXVIIL  *'  HE  THAT  CANNOT  HAVE  THE  EFFECT 
OF  THE  THING  SHALL  HAVE  THE  THING  ITSELF."^ 

Noy'slvl«x.37-  As,  if  a  termor  grant  his  term  to  another  baben-^ 
dum  immediately  after  his  death,  the  grantee  (haUL 
have  the  term  from  the  time  the  grant  is  made. 


ESTABLISHED    MAXIMS. 


LXXIX.     •*   HE  WHO  WILL  HAVE  EQUITY    MUST 


69 


DO  EgjJITY 


99 


Therefore,  if  a  hulband  fues  in  the  Ecclefiaftical  Tothil,  1 14. 
Court  for  a  portion  due  to  his  wife,  the  Court  of 
Chancery  will  order  an  injunftion  to  ftay  the  pro- 
ceedings there,  until  he  makes  a  competent  fettle- 
meat. 

So,  alfo,  if  a  man  marries  a  woman  whofe  eftate  v«m.  40. 
is  in    the    hands    of   truftees,     and   applies   to    a^°^^''»^"^- 
Court  of  Equity  to  compel  the  truftees.to  convey     ^*  3*3 -3 30- 
ihc  eftate,  he  (hall  not  hfive  fuch  equity,  without 
doing  equity  to  his  wife,  by  making  a  fuitable  fet- 
dement  or  provifion  for  her. 

So,  alfo,  where  a  man  mortgaged  his  eftate,  and  Vcni.  244. 
afterwards  the  mortgagee  advanced  and  lent  him^*^^*^*' 
more  money  upon  his  bond;  upon  an  application 
by  the  mortgagee  to  the  Court  of  Chancery  to  re- 
deem, the  Court  faid,  although  there  was  no  fpecial 
agreement  that  tlie  land  ftiould  ftand  as  a  fecunty'for 
the  bond  debt,  yet.  as  the  mortgagee  is  applying 
to  the  Court  for  equky,  he  muft  content  to  pay  both 
debts  before  he  can  redecq;i, 

LXXX.      ^*     HE   THAT   HATH   COMMITTED     INI- 
QUITY SHALL  NOT  HAVE  EQjriTY." 

Therefore,  where  a  defendant,  by  a  trick,  got  a  i.  Ch*  Cat 
deed  into  his  hands,   and   burnt  or   cancelled  it,  ^9P 
The  Court  of  Chascery  would  not  direfta  trial 
at  law  ;  which  would  not  have  been  denied j^  if  the 
Jefendant  had  not  been  guilty  of  a  fraud. 

So,  alfo,  where  the  plaintiif,  having  debauched  the  i.Ch.Caf.  15* 
defendant,  to  whom  he  made  falfe  addreflfes  of  mar- 
riage, and  got  her  with  child,  gave  her  a  bond  for 
500L    conditioned    for    the    payment  of  50I.  butScdyide 

•        1  .  111^  6.  Mod.  loi. 

omitted  to  mention  any  place  where  the  money  was  jj„j  ^.  ^^^  ^^ 
robe  paid.     On  an  aftion  being  comnienced  at  law,  Ann.  c  16. by 
he  brought  his  bill  in  Equity,  and  offered  to  pay  the  '^^'^^^^^^^""^ 
50I.  into  court ;  but  the  Lord  Chancellor  reiuled  to  now  empowcr- 
rcUevc  him  by  grantine  an  iniunftion.  ^d  to  ftop  pro^ 

-'  ^  o  ^  ^  cecdings  for 

^c  penalty  ofa  bond;  on  payment  of  principal*  intercft^  and  cods* 

F  3  LXXXl. 


7Q  ESTABLISHED     MAXIM  $. 

LXXXI*    ^^    HiliFlEDEM  DEUS  FACITj  NON    HO.MO/^ 

Co.  Lit.  7-  Hicres.  intheleo-alimdcrftanclino;  of  the  Common 

.  JLaw,  implies,  that  he  is  ^.v  jujiis  nuptus  procreatus  ; 
for,  hares  Ic^itimus  efi  quern  nupiia;  demonjiraiit^  and  is 
he  to  whom  lands,  tenements,  or  hereditaments,  by 
the  aft  of  God  and  right  of  blood,  do  defcend  of 
fome  cftate  of  inheritance ;  for,  Solus  Deus  k^redem 
facere  potejl^  tioti  homo:  Dicuntur  autem  hiereditas  et 
kicresab  harendo^  quodejl  artle  uijidendoy  nam  qui  hares, 
ift  hderet ;  vel  dlc'itur  ab  harendo^  quia  hiereditas  Jibi 
hjeret ;  licet  nonnulli  hxredem  di^t^m  velint,  quod  h^eres 
fuity  hoc  ejl  dominus  ierrarutny  Sec.  qu^  ad  eum  perve- 
niunt. 
Co. Lit.  7.49.      A  monfter,  who  hath  not  the  (liape  of  mankind, 
a.Bi.gom.246.  ^j^j^j^Q^  be   heir  or  inherit   any  land,  albeit  it  be 

brought  fonh   within  marriage;    but  although    he 
hath  deformity  in  any  part  of  his  body,  yet  if  he  hatl\ 
human  Ihape  he  may  be  heir. 
1.  Roll.  Abr.       A  baftard  cannot    be  heir;  for,   ^d  ex  damnalo 
a^J.Com.iA-.  ^^^^^'  nafcuntury  inter  libcros  non  computentur. 
Co.  Lit.  8.    '       Every  heir  is  either  male  or  female,  or  an  herma- 
phrodite j  which  is  both  male  and  female ;  for  an  her» 
maphrodite  (which  is  alfo  called  Androgynus)  fliall  be 
heir  either  as  male  or  female,  according  to  the  kind 
of'  fex  which  moft  prevails. 
a.Bl.Com.ioi.      An  heir,  alfo,  may  be  apparent  or  prcfumptive. 
Heirs  apparent  are  fuch  whofc  i  ight  of  inheritance  is 
indefealable,    provided  they   outlive  the    anceftor. 
Heirs  prefumptive    are  fuch  who,  if  the  anceftor 
{Jiould  die  immediately,would,  in  the  prefent  circum- 
ftances  of  things,  be  his  heirs,  but  whofe  right  of 
inheritance  may  be  defeated   by  the  contingency  of 
fome  nearer  hcdr  being  born;  as  a  brother  or  ne- 
phew,whofe  prefumptive  fucceflion  may  be  deftroyed 
>y  the  birth  of  a  child  ;  or  a  daughter,  whofe  pre- 
"umptive  hope?  may  be  hereafter  cut  off   by  the 
birth  of  a  fon  :  nay,  if  the  eftate  hath  defcendcd  by 
the  death  of  the  owner  to  fuch  brother,  or  nephew, 
*^Difant,"     ^^  daughter ;  in  the  former  cafes,  the  eftate  fliall  be 
y8»        *       divcfted  and  taKen  away  by  the  birth  of  a  poflJiu- 
mous  child ;  and  in  the  latter,  it  ftiall  alfo  be  totally 
di vefted  by  the  birth  of  a  pofthumous  foir. 

Til!? 


ESTABLISHED    MAXIMS.  ^i 

The  word  "  defcent/*  fays  Lord  Coke,  is  de-Co.  Lit.  237. 

rived  from  the  Latin  defcendere;   id  est,  ex  loco  Ju^ 

per  tore  in  inferiorem  mover  c;    and,  in  legal  under- 

ftanding,  it  is  taken,  when  land,  &c.  after  the  death 

of  the  aijceilor,  is  caft  by  courfe  of  law  upon  the 

heir,  which  the  law  calleth  a  defcent.     And  this  is 

the  nobleft  and  worthieft  means  whereby  lands  are 

deriv.ed  from  one  to  another,  becaufe  it  is  wrought 

and  veiled  by  the  act  of  Law  and  right  of    blood 

unto  the  worthieft  and  next  of  the  blood  and  kin- 

(}red  of  thp  anceftor ;  ajid  therefore  if  hath  not  in  the 

Common  Lazv  the  fame  figrnification  that  it  hath  in  the 

Civil  Ldzv  ;  for  the  civilians  call  him  hicredem  qui  ex 

ufiamcttto  fiiccedit  in  univerfum  jus  qtwfl  defundus  tj- 

huirat;  but  by  the  Common  Law,  he  only  is  heir  Co.Lit.a37.U. 

who  i'uccecds  by  right  of  blood  :  and  this  agreeth 

well  with  the  etymology  of  the  word  "  he^r,"  %q 

whom  the  lands  defcend* 


LXXXII.     ^'    HvERES    EST    NOMEN    JURIS,    FILIUS 

EST   NOMEN  NATURiC/' 

Therefore,  comiption  of  blood  fakes  away  the  Bacon's  Max- 
purity  of  the  fjeiry  but  not  of  the  /on:  Thus,  if  a '""^'P^fi*  7*- 
nian  be  attainted  and  murdered  by  a  llranger,  the 
ddeft  fon  ftiall  not  have  the  appeal,  becaufe  the  ap- 
peal is  given  to  the  heir ;  for  the  youngeft  fons  who 
^  equal  in  blood  ftiall  not  have  it :  Jura  fanguinis 
iuUojure  civili  dirimi  pojjunt.  But  if  an  attainted  per- 
foji^be  kijl^d  by  hi;5  Ion,  ii:  i.$  petty  trealbn,  for  the 
punty  of  a  fon  remains. 

Thus,  alfo,  if  a  man  be  attainted  and  have  a  char- 
^?r  of  pardon,  and  be  returned  on  a  jury  between 
l^is  fon  and  a  ftranger,  the  challenge  remains ;  for 
Ae  father  may  maintain  the  fuit  of  his  fon,  though 
^  blood  be  corrupted. 

Thus,  alfo,  if  the  uncle  by  the  mother*s  fide  be  Year  Rook, 
^ted  and  pardoned,  and  land  defcend  from  the^^' ^^''••' 
fchcrxo  the  fon  Avithin  age,  held  in  foccage,  the       ^* 
^^clefliall  be  guardian  in  loccage;  for  that  favour- 
^  fo  little  of  the  heir,  that  the  poflibility  to  inherit 
Nl  not  ftiut  it  out. 

F4  J.XXX11I, 


ESTABLISHED    MAXIMS, 

LXXXIII.    "  H^RES  EST  NOMEN   COLLECTIVUM.** 

Therefore,  a  devife  to  one  for  life,  and  at  his  dc-? 
( ;  I  entiij.  ^^^^^  ^^  Yils  heir,   conveys  an^  eftate  in  fee ;  for  the 

word  heir  is  HO/i:en  colledfivum  (b).     So,  s^fo,  a  con- 
dition diat  the  heir  of  the  devifor  fhall  pay  fuch  a 
(c)  Cro.  Jac.  rent-charge,  or  the  eftate  (hall  go  to  another  perfon, 
145.  is  broken  if  the  heir  of  the  heir  do  not  pay  (c). 


LXXXIV.     "    HiERES  EST  ALTER  IPSE,   ET  FILIUS 


EST  PARS  PATRIS." 


3.  Co.  12.  Therefore,  if  a  man  be  feifed  of  three  acres  of 

Mi>i>r,  169.     land,  and  acknowledges  a  recognizance  or  a  ftatute, 
Hc^^jil^'     ^^'  ^^^  infcoffs  J.  of  one  acre,  and  B.  of  another 
Cro.  Carl  296.  acre,  and  the  third  defcends  to  his  heir;  in  tliis  cafe^ 
if  execution  be  fucd  only  againft  the  heir,  he  (hall 
not   have  contribution,  for  he  comes   to  the  land 
without  confideration,  and  the  heir  fits  in  the  feat  of 
his  anceftor ;  £/  h teres  ejl  alter  ipfey  et  filius  efi  fars 
pair  is;  and,  as  it  is  faid,  Mortuus  ejt  pater  et  quaji 
Hon  eft  mortuus y  quia  reliquit  Jimilem  fibi ;  and  there-   » 
fore,  the  heir  Ihall  not   have  contribution  againft 
any  purchafor,  although  /;/  rei  veritate  the  purchafor 
came  to  the  land  without  any  valuable  confideration; 
for  the  confideration  of  the  purchafor  is  not  materia^ 
in  fuch  caic\ 


LXXXV.  /*     HOMO   POTEST  ESSE  HABILl?  ET  iKr 
HABILIS  DIVLRSIS  TEMPORIBUS/' 

Bniv's  cafe,         Therefore,  where  a  hufband  was  divorced  fix)ift 
5.C0.9S.       [^J5  f^j^  ^yjf^   j^y  fentence  of  the  Spiritual  0)urt> 

where  it  appeared  that  the  wife,  for  three  years  afw 
the  marriage,  remanfit  virgo  inta£ia,  propter  perpetuAti^ 
impotentiam  gencrationis  in  virOy  et  quod  vir  fuit  ineptuS 
ad  generandum,  but  after  this  divorce  married  a  fe- 
cond  wife,  and  children  were  born  during  the  cover-: 
ture  ;  it  was  contended,  that,  by  reafon  of  his  pel"' 
petual  impotency,  the  iffue  which  h?  had  by  the 


E8TASLISHBD    MAXIMS. 

fecond  wife  were  illegitimate ;  but  it  was  adjudged| 
^er  many  arguments  ^d  great  deliberation ,  by  all 
the  Judges  of  England,  that  the  iffue  by  the  fecond 
wife  were  legitimate;  for  it  is  clear,  that,  by  the  di- 
vorce caufd  frigiditatis  the  marriage  was  diflblved 
a  vinculo  matrimonii,  and  having  a  right  to  marry 
a^in,  it  (hall  be  prefumed  that  the  chidren  were 
his  ;  for  a  man  may  be  babilis  </  inhabilis  at  different 
times* 


LXXXyj,     ^^     HUSBAND   AJID  WIFE   ARE  ONE 


n 


9> 


?BRS0Nt 

The  very  being  or  legal  exiftenee  gf  the  woman  ^^  'sMax.* 
isfufpended  during  the  marriage;  oratleaft  is  in- Co.Lk.ni!'' 
corporated  and  confolidaf ed  in  that  of  the  huftand i  «-BiCom.44». 
under  whofe  wjng,  protoftion,  and  ewer,  (he  per-^ 
fonns  every  thing,  and  is  therefore  called  in  Law 
French  2^  feme  covert ,  foemina  viro  r(?-o^^r/^z;  (heisfaidto 
bcfovfr/  baron,  or  under  the  protection  and  influence 
of  her  hu(band,  her  baron,  or  lord  ;  and  her  condi- 
tion during  her  n^riage  is  called  her  coverture* 
Therefore,  a  man  cannot  grant  aijy  diing  to  his  wife, 
or  enter  into  covenant  with  her ;  for  the  grant 
would  be  to  fuppofe  her  feparate  exiftenee ;  and  to 
covenant  with  her  would  be  only  to  covenant  with 
himfelf ;  and  therefore  it  is  generally  true,  that  all 
compafts  made  between  hufhand  and  wife  when 
fingle  are  voided  by  the  intermarriage. 

Upon  this  maxim  alfo,  if  the  wife  be  indebted  3.  Mod.  i86. 
before  marriage,  the  hufband  is  bound  afterwards  to 
pay  the  debt ;  for  he  has  adopted  her  and  her  cir- 
aimfbmces  together.     Alfo,  if  the  wife  be  injured 
ifif  her  perfoa  or  property,  (he  can  bring  no  adtion 
for  redrefs  without  her  hu(band*s  concurrence,  and  347.° 
in  his  name  as  well  as  her  own  :  neither  can  ftie  be  Saik.  119. 
[ued  without  making  the  hu(band  a  defendant.         »-Lcon.  31*. 


LXXXVII. 


If 4  ESTABLISHED    MAXIMS. 

LXXXVII.      '^    ID  CERTUM  EST,  QJJOD  CERTUM 

REDDI  potest/* 

Win^^^MwL.'*     Therefore,  where  a  tenant  holds  his  land  by  (hear- 
j(»8.  '       *  ing  all  the  lord's  (hecp  on  a  particular  manor,  if 
the  feryice  be  referred  to  the  number  of  (heep  it 
would  be  uncertairiy  for  there  may  be  fometimes  2| 
greater  and  fometimes  a  lefs  number,  and  in  fuch  cafe 
the  tenant  would  not   be  diftrainable ;  it  being  a 
maxim,  that  no  diftrefs  can  be  taken  for  a  fervicc 
th^t  js  nq;:  certain  :  but  if  the  feryice  be  referred  co 
the  manor,  it  then  becomes  certain. 
Cro.Car.3t3.      So,  alfo,  an  award  that  one  of  the  parties  fliall 
pay  the  cofts  of  fuch  a  fuit,  without  naming  any 
particular  fum,  is  good ;  for,  when  the  attorney  hath 
delivered  the  bill  of  cofts,  the  unceitainty  as  to  the 
amount  of  them  is  removed. 
YcnrBook>  So,  alfo,  if  One  man  grant  to  another  twenty 

9.  Edw.  4.      fhilHngs,  or  a  robe,  it  is  uncertain  winch  of  them 
^'^*'  he  (hall  have;  but,  as  it  may  be  reduced  to  a  certain- 

ty by  the  will  of  the  grantor,  the  grant  is  good. 
y.Bl.Com.78.  A  Cultom  to  p^y  two-pence  an  acre  m  lieu  of 
tithes,  is  good  ;  but  to  pay  fometimes  two-pence 
and  fometimes  three-pence,  as  the  occupier  of  the 
land  pleafes,  is  bad,  for  uncertainty.  Yet,  a  Cuf- 
tom  to  pay  a  year's  improved  value  for  a  fine  on  a 
copyhold  eftate,  is  good,  though  the  value  of  the 
thing  is  uncertain;  for  the  value  may  at  any  time  b^ 
afcertained. 


LXXXVIII.      **    IGNORANTIA  JURIS,  QITOD  QUIS- 
QUE    TENETUR  SCIRE,  NEMINEM  EXCUSAT 


9> 


An  excufe  cannot  be  founded  on  an  ignorance  of 
the  Law,  which  every  perfon  is  prefumed  to  know. 
Thus,  if  a  man  thinks  he  has  a  right  to  kill  a  perfon 
excommunicated,  or  outlawed,  wherever  he  meets 
him,  which  was  once  a  vulgar  and  prevailing  opi- 
nion, and  does  fo,  this  is  wilful  murder ;  and  his 
(^4.  Bl.Com.  jp^Qj-^j^^g  of  the  law  will  form  no    excufe  in  his 

Dougl.471.    favour  (^;. 

LXXXIX. 
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LXXXIX.    '^  IGNORANTIA  FACTI  EXCUSAT." 

Therefore,  where  the  mafter  of  a   hoiife,  being  Lerctt'scifc. 
alarmed  by  the  idea  of  thieves,  rifes  fuddenly  with  ^-^ft^^**  ^^^ 
a  rapier,  and,  in  the  dark,  happens  to  kill  a  wp-  i.  Hide,  44. 
man  whom  his  fcrvant  had  privately  brought  in  to 
hdpherto  do  her  work,  he  miftaking  the  woman 
for  one  of  the  thieves  which  he  conceived  were  in 
the  houfe ;  the  Cour:  relolvcd.  That  it  was  neither 
murder,    nor   manllaughter,    nor  felony,   for    fucl^ 
an  ignorance  of  the  fed  makes  the  ad  itftlf  morally 
involuntary. 

XC,       ^^     IMPERSONAXITAS  HON  CONCLUDIT 

Jh^C  ligat/* 

Therefore,  where  an  Ad  of  Parliament  recited 
that  certain  perfons  were  "  convided  and  attainted, 
"  as  by  the  records  of  their  feveral  attainders  more 
"  fiilly  appears,"  it  was  held,  thi^t  the  Ad  (hould  not 
opcrare  as  an  eftoppel  to  prevent  them  from  denying 
the  fad  of  their  attainders,  becauCe  it  is  a  mere  re- 
cital and  reference  to  the  records,  and  not  a  full 
and  abfolute  affirmation  of  the  fad  (/)  ;  and  every  (/)Plowi, 
cftoppd  miift  be  by  a  precife  affirmation  of  that  whicli  358- 
maketh  the  eftoppel,  and  not  be  fpoken  impefrfonally ^ 
or  by  way  of  recital ;  for  a  man  Ihall  not  be  con- 
(hied  or  bound  by  any  thing  lefs  than  a  dired  affirma- 
tion (g) ;  and  in  eftoppels  certainty  to  a  certain  in-  (>)Co.Li^5l.k 
tm  in  every  particular  is  required  {h).    '  (A)Dougi..s9- 


XCI.     ."    IMPOTENTIA  EXCUSAT  LEGEM." 

Therefore,  if  the  cafe  of  making  claim  to  lands  of 
a  man  be  fo  languifhing  or  fo  decrepid  that  he  can- 
pot  by  any  means  go  to  the  land ,  nor  to  any  parcel 
of  it,  if  he  command  his  fervant  to  make  claim  for  him, 
and  luch  fervant  dare  hot  go  to  the  land,  or  to  any 
parcel  of  it,  for  fear  of  beating,  mayhem,  or  death, 
and  goeth  as  near  the  land  as  he  dares,  anc'  faaketh 
daim  for  his  m>xfl:er,  fuch  clain  is  good  in  law  (i).  (/)  Litrleio«, 
So,  alfq.  if  a  ufurpation  be  made  of  a  church  in  the  ^*^^-'*^* 

time 


\ 


y$  ESTABLISHED     MAXIMS. 

time  of  vacation,  this  Ihall  not  prejudice  the  fuccef. 
^^^'  '^y  piKting  him  out  of  pofleiiion,  but  he  ftuU 
•^s*  ^    ' '    P^'c^^i^f  ^^  ^iic  next  avoidance  \i). 


XCIL     '*    IN  ANGLIA  50N  EST  INTERREGNUM/' 

i.B!.Com.249.  The  Law  afcribes  to  the  king  in  his  political 
pi.nvd.  177-  capacity  c^n  abfolute  immortahty ;  for  immediately 
*^^*  upon  the  deceafe  of  the  reigning  prince  in  his  na-» 

tural  capacity,  his  kingfhip  or  imperial  dignity,  by 
acl  of  Law,  wuhout  any  tnienegnum  or  interval,  is 
vcfted  oi  once  in  his  heir;  who  is,  eo  infiantij  king 
to  all  indents  and  purpofes.  And  fo  tender  is  the 
kvv  of  fuppofing  even  a  poffibflity  of  his  death,  that 
his  natural  diifolution  is  generally  called  his  demife ; 
dhn'ijfio  vcgii^  vd  corona ;  an  expreliion  which  ligni- 
iies  merely  a  transfer  of  property.;  for  when  we  fey 
the  dcm'ije  of  the  Crown,  we  mean  only,  that  in  con- 
fcqucnce  of  the  difunion  of  the  king's  body  natural 
from  his  body  poUtic,  the  kingdom  is  transferred  w 
dcmifed  to  his  fucceflbr ;  iand  fo  the  royal  dig^iity 
remains  perpetual, 

* 

XCIII.  '*  IN  CONJUNCTIVIS  OPORTET  UTRUM-» 
QUE  IN  DISJUNCTIVIS  SUFFICIT  ALTERAM 
PARTEM  ESSE  VERAM." 

\Viag.  13-  The  ftauite  26.  Hen.  8.  c,  3*  enads,  *^  that  evcxj 

**  parfon,  Aricar,  &c.  who,  before  they  enter  upon 
^'  their  benefice,  do  not  fatisfy,  content,  or  pay, 
**  or  compound,  or  agree  to  pay  to  the  king  the 
*^  firft  fruits,  &c.  Ihall  be  taken  to  be  intruders ;'' 
and  therefore,  although  they  do  not  pay  down  the 
iiiH-fruits  immediately,  but  only  agree  to  pay^them^ 
or,  as  the  ufage  is,  give  bond  for  them,  it  is  fuf- 
ficient ;  for  the  ftatute  is  in  the  disjundive  (/).  So, 
aUb,  the   dircdions  of  1.  EUz*  c.  13.  which  made 

i»io\va. 9.a.     merchandife  forfeited,    "if  die  fubfidy  were  noi 

"  paid,  or  the  colleftor  not  agreed  with,"  is  fa- 

im)  Ibid.  5.  tisfied  and  performed,  if  cidier  of  thefe  things  be 

fcccalfoio.Co.  ^Qpg  ^,;^^ 


{D  Fogaffas* 
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But  in  a  condition  confiding  of  two  parts  in  the 
oi^ulaiive^  both  parts  muft  be  performed  («)•  As  {»)  Winj.  14. 
if  kiid  be  given  in  tail,  on  condition  that  if  the 
tenant  alien  in  fee,  or  tail,  or  for  term  of  life,  and 
clfaj  if  ail  the'ifliies  of  the  tenant  in  tail  die  without 
itfue^  that  then  it  (hail  be  lavviui  for  tlie  donor  and  (©)  LUdctoa, 
his  heirs  to  re-enter  {oj .  ^^^^'  ^^ 


«< 


XCIV.   ^*  IN  CRIMINAL18US,  SUFFICIT  GENERALIS 
MALITIA     INT£NTIONIS    CUM     FACTO    PARIS 


CJLAD17S« 


n 


All  crimes  liave  their  inception  in  a  corrupt  mtent,  Baco»,  «•• 
and  their  confummation  and  ifibing  in  a  particular 
faft,  which,  though  it  be  not  the  ioA  at  which  the 
intention  of  the  malefaftor  was  levelled,  yet  the  law 
giveth  him  no  advantage  of  the  error,  it  any  crime 
enfue  of  as  high  a  nature  as  that  which  he  intended. 
Thus,  if  a  poiibned  apple  be  laid  in  a  place  withsaumScrs'caie* 
intention  to  poifon  one  perfon,  and  another  cometh^'^^*^-47f- 
there  by  chance  and  eateth  it,  this  is  murder  in  the 
principal  that  is  the  a<5i:or,  and  yet  the  malice  in  in- 
dhiduo  was  not  againft  the  perfon  killed.     So,  if  a  Ciwnpton't 
thief  find  the  door  open,  and  go  in  by  night,  and  J**^^^*P'  ^^ 
robs  a  houfe,  and  is  taken  with  the  mainour ^  and 
break  a  door  to  efcape,  this  is  burglary ;  yet  the 
breaking  of  the  door  was  without  any  felonious  in- 
tent, but  it  is  one  entire  ad  (*)• 

So,  if  a  gun  or  piftol  be  difcharged  with  a  mur-  Bacon,  ti« 
dcrous  intent  at  any  perfon,  and  it  burfts  and  kills 
ihc  perfon  who  difcharged  it^  he  is  felo  de  fe,  and 
yet  his  intention  was  not  to  hurt  himfelf ;  for,  fe- 
Ionia  de  fe  and  murder  are  crimina  parts  gradAs;  and 
therefore,  if  a  man  perfuade  another  to  kill  him- 
felf, and  be  prefent  when  he  doth  fo,  he  is  a  mur- 
derer. 


(*)  It  it  recited  by  ti*  AtiH» 
c.  7.  that  there  had  been  fotne 
^b(  whether  the  entering  into  a 
aaoiion-houre  without  .breaking 
thefameiwith  an  intent  to  ccmnitt 
Tome  felony,  and  breaking  the  fame 
^unile  in  the  night  to  get  out,  \>  ere 


burglary;  and  thereupon  itena£ls» 
that  llich  an  offence  (hall  be  deem- 
ed burglary,  and  the  perfon  of- 
fending oufled  from  his  clergy,  in 
the  fame  manner  as  if  he  had  bro- 
ken and  entered  the  faid  houfe  in 
the  night-time,  &:c. 

xcv. 
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XCV.       '^     IN   JURE    NON  REMOTA  CAUSA  SEB^ 

PROXIMA  SPECTATUR." 

i»35«  It  would  be  infinite,  fays  Lord  Bacon,  for  tht 

Law  to  judge  the  caufes  of  caufcs,  and  their  im- 
pulfions  one  upon  another ;  it  therefore  contentetl: 
,  itfelf  with  the  immediate  caufe,  and  judges  of  adi 
by  that  alone,  without  looking  to  any  fanher  degree 
Thus,  if  a  perfon,  in  confideration  of  natutul  love  (i 
his  fon,  covenants  with  a  ftranger  to  (land  feifed  to  th( 
ufe  of  the  ftranger,  to  the  intent  that  he  (hould  infcof 
the  fon,  no  ule  arifes  thereby  to  the  ftranger,  be 
caufe  there  is  no  immediate  confideration  betvveei 
a.Hci!.4.pl.3.  him  and  the  covenantor.      So,   alfo,   if  a   parfor 
»6.HeB.  t.      makes  a  leafe  and  is  deprived,  or  refigns,  die  fuc- 
^  *'  ceflbrs  (hall  avoid  the  leafe ;  and  yet  the  caufe  of  de- 

privation,  and   more  ftrongly  of  the   refignation, 
moved  from  the  party  himfelf ;  but  the  law  does  not 
regard  that,  becaufe  the  admiffion  of  the  new  in- 
cumbent is  the  aft  of  the   ordinary.      This  rule, 
however,  fails  in  covinous  afts,  which  though  thqr 
be  conveyed  through  many  degrees,  the  law  will 
take  notice  of  the  corrupt  beginning,  and  continue 
them  all  as  one  entire  aft.     Neither  will  it  hold  rn 
criminal  afts,   except  they  have  a  full  interruption ; 
becaufe,  when  the  intention  is  matter  of  fubftance, 
and  that  which  the  law  principally  regards,  the /^/ 
motive  Ihall  be  looked  at,  and  not  the  Lift  impulfm. 
Thus,  where  a  man  malicioully  difcharges  a  piftol 
at  another,  and,  miffing  him,  throws  down  the  piftol 
and  flies,  and,  on  being  purfued,  turns  and  kiHs 
his  purfuer  with  a  dagger,  if  the  law  was  to  confider 
the  laft  impulfive  caufe,  the  conftruftion  would  be, 
that  the  death  happened  in  his  own  defence ;  where- 
as, by  confidering  the  fii  ft  motive,  the  conftrudtion 
would  be,  according  to  the  truth,  that  the  death 
was  occafioned  by  and  in  execution  of  the  firft  mur- 
derous intent. 


XCVI 
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XCVL     *^   IN  PARI  DELICTO  POTIOR  ESt  CON- 


DITIO DEFENDENTIS. 


>> 


Therefore,  where  an  aflliranc-e  was  made  on  goods  Jones  v.  Suf 
on  board  a  veflel  "  at  and  from  London  to   New  ^V*'    ^*** 
forit,'*  fubfequent  to  the  pafling  of  the  ftatute  1 6.  *  **'  *^^' 
Geo.  3.  r.  5.  which  prohibited  all   commerce  with 
ihe  province  of  Nezv  7%'k,  and  confifcates  all  (hips 
and  their  cargoes  which  fhall  be  found  trading,  or 
going  to  or  coming  from  trading  with  the  faid  pro- 
vince, and  the  (hip  being  taken  by  an  American 
privateer,   the  aflured  brought  an  action  on  the  po- 
licy to  recover  the  lofs  from  the  underwriter.     But 
Lord  Mansfield  faid,  it  was  a  direft  contraven- 
tion ot  the  law  of  the  land,  and  /;/  pari  deliclo  potior 
eft  conditio  defendentis. 

So,  alfo,  if  an  infurance  be  made  by  a  perfon  i^wiyv- Bor- 
who  has  no  infurable  intcrcft,  the  policy  for  which  ^j^"»  ^^ 
is  called  a  gaming  policy,  and  made  void  by  the  ^ "'  * 
ftatute  19.  Geo.  2.  c.  37.  the  allured  cannot  recover 
back  the  premium  which  he  paici  to  the  underwriter, 
after  the  fliip  has  arrived  fate ;  for  being  in  fad  an 
illegal  tranfaction,  it  is  immaterial  whether  the  par- 
ries know  it  to  be  illegal  at  the  time  ;  for,  Ignoranlia 
juris  nott  excufaty  and  the  parties  are  in  pari  deliclo* 
But  it  mud  not  be  underflood,  that  in  all  cafes 
where  money  has  been  paid  on  an  illegal  confide- 
ration,  that  it  cannot  be  recovered  back ;  for  in 
cafes  of  opprefTion,  as  where  paid  to  a  creditor  to 
induce  him  to  fign  a  bankrupt  certificate,  or  upon 
an  ufurious  contract,  it  may  be  recovered,  for  in  fuch 
cafes  the  parties  are  not  in  pari  delicto. 

Upon  this   principle,   alfo,  money  paid  by  the  DougU  471, 
infurer  of  policies  or  numbers  of  lottery  tickets.  Browning ^. 
contrary  to  the  direftions  of  17,  Geo.  3.  c  46.  can-  Moms, 
not  be  recovered  by  the  lottery -office-keeper  from^«>^'i^'79»- 
the  perfon  infured ;  but  the  premium  of  infurance 
paid  by  the  infured  to  the  lottery-office-kecper  may 
be  recovtrcd  back. 


XCVIL 
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XCVII.    ^^   IN  OPO  QUIS  DELINQUIT,  IN  EO  in 

JURE  EST  IITNIENDUs/' 

Co.  Lit.  233.  Therefore,  if  the  keeper  of  a  park  kill  any  deer 
Pi^"^  *°*  without  warrant ;  or  fell  or  cut  any  trees^  woods,  or 
1.  Co.  14!  {h  underwoods,  and  convert  thenl  to  his  own  tife,  it  is 
a  forfeimre  of  his  office;  for  the  deftruAion  of 
the  vert  is,  by  a  mean,  the  deftru<9:ion  of  the  vent* 
fon.  So,  alfo,  if  he  pull  down  any  lodge,  or  any 
houfe,  within  the  park,  wherein  hay  is  tifed  to  be  put 
for  feeding  of  the  deer,  or  the  like,  it  is  a  forfeiture 
of  his  office* 


XCVIII.      "    IKTEREST    REIPtBLICiE  IIE  &IALEFI- 
CIA  REMANEANT  IMPUNITA." 

Vaax*8  cafe.        Therefore,  where  a  man  is  indifted,  and  xht  in- 

4.C0.4S.  diftment  is  found  to  be  infiifficient,  he  may  be  de- 
tained and  indiftcd  again  for  the  fame  offence ;  for, 
as  the  life  of  a  man  can  never  be  in  jeopardy  upon 
an  informal  indiftment,  the  law  will  not  permit  him 
to  plead  autrefois  acquit  in  bar  of  the  fecond  indift* 
ment;  becaufe  it  is  for  the  intereft  and  fafety  of  the 
community  that  offenders,  if  guilty,  fhould  receive 
condign  punifhment,  or,  if  innocent,  be  acquitted; 
but  neither  their  guilt  nor  innocence  can  be  enquired 

^^c^^V*^^*  into  on  an  infufficient  indiftment.  Upon  the  rca- 
fon  of  this  maxim  alfo  it  is,  that  bona  waiviata,  of 
goods  waived  by  a  felon  flying  from  the  purfuit  of 
juftice,  are  forfeited  to  the  king,  and  fhall  not  be  re^ 
llored  to  the  true  owner,  unleis,  by  bringing  the  of* 
fender  to  juflice,  he  entitles  himfelf  to  a  writ  of  re* 
ftitution,  which  is  now  ufually  fupplied  by  an  order 
of  the  Court  in  which  the  felon  is  convifted;  for  neg- 
ligence or  fault  injurious  to  the  interefls  of  fo' 
ciety,  may  be  imputed  to  the  owner,  from  his  de- 
lay to  apprehend  the  offender  before  the  goods  are 
waived. 

Dyer,  »ii.  Thus,  alfo,  the  ftatute  of  28.  Hen.  8.  c.  15.  wbicl* 

authorifes  the  Lord  Chancellor  to  ifl'ue  con^^ 
miffions  for  the  trial  of  pirates,  is  faid  to  authority 


ESTABLISHED    MAXIMS.  8l 

THE  LORD  k^pbr  alfo  to  ifluc  ftich  commiflions, 

firom  the  public  necefEty  and  intereft  that  tbe  trials 

of  fuch  offenders  ftiould  not  be   impeded  by  the 

<jrcat  Seal  being  in  commiffion.     And  it  is  faid  by    . 

Ijord  Coke  Q^),  that,  for  the  furtherance  of  public  (p)  Poultcr't 

juftice  by  the  fuppreffion  of  crimes  and  other  hei- *^^'^*"^^^ 

nous  offences,  even   penal  ftatutes  (hall  in  many 

cafes  be  taken  by  intendment. 

XCIX.     "    INUTILIS  LABOR  ET  SINE  FRUCTU  NON 


EST  EFFECTUS  LEGIS. 


if 


Therefore,  in  pleading  a  plea  which  is  merely  in  Ctu  Mt.  303% 
the  negative,  it  Ihould  not  be  accompanied,  as  all  P^^^^^-  3^** 

i)leas  in  the  affirmative  mufl  be,  with  a  verification ; 
or,  as  a  negative  cannot  be  proved,  the  conclufion 
of  **  et  hoc  tft  paratum  verificarey*  &c.  would  be  ufe- 
lefs  and  abfurd. 

If  there  be  tenant  in  tail  with  remainder  in  tail,  chomlty's 
and  the  remainder-man  bargains  and  fells  the  land  carc,2.C6.5i« 
and  all  his  eftate,  &c.  by  indenture  inrolled,  for 
the  life  of  the  tenant  in  tail,  and  to  his  lieirs  male, 
the  remainder  to  the  queen ;  the  remainder  to  the 
queen  is  void,  becaufe,  as  the  grantee  for  the  life  of 
the  tenant  in  tail  takes  nothing  by  the  grant,  the 
remainder  cannot  take  effcft  when  the  particular 
eftate  ends;  for,  having  no  beginning,  it  cannot 
have  an  ending ;  ^od  non  habet  principium  nee  habet 
fnem  ;  and,  Fana  eft  ilia  potentia  qua  nunquam  venit  in 

If  laind  be  given  in  tail,  faving  the  reverfion  to  Co.Lit.  3^- 
tbe  donor,  and  the  tenant  in  tail  afterwards  infcoffs  '^^''^g-  ^^^^• 
the  donor  in  fee,  this  is  no  difcontinuance  of  the  * 
eftate  tail ;  for  the  reverfion  is  not  difcoiitinued,  but 
remains  as  before  in  the  donor;  and  it  is  a  vain 
thing  to  give  that  to  a  man  which  he  had  before, 
becaufe  nothing  can  operate  thereupon. 


^.•Y. 


C.    *^  JURA  PUBLICA  EX  PRIVATO  PROMISCUK 


DECIDI  NON  DEBENT." 


Therefore,  if  a  charter  of  feoffment  be  made  with  5.  Co.  91. 
akttcr  of  attorney  10  four  or  ibree  pcrlbns  jointly  and  Q^|,y£ij^^g,^, 

G  feverally 


g^  ESTABLISHED    MAXIM  9. 

'  feverally*  to  deliver  feifin,  two  of  them  cannot  maktf 
liVery,  becaufe  it  is  neither  by  them  four  or  three 
jointly,  nor  any  of  them  feverally  :  But  if  the  flierifF, 
upon  a  capias  direfted  to  him,  make  a  warrant  to 
four  or  three  jointly  or  feverally,  to  arreft  the  de- 

Miitt.  117*  fendant,  two  of  them  may  arreft  him,  becaufe  it  is 
for  the  execution  of  juftice,  which  is  pro  bono  pub^ 
licoj  and  therefore  (hall  be  more  favourably  expound- 

^^%  ^b  ^*'*     ^^  ^^^^  when  it  is  only  for  private  benefit  (q). 


Co.  Lit.  i8».    CI.    "   JUS  ACCRESCENDI  INTER  MERCATORES  PRO 

BENEFICIO  COMMERCII   LOCUM  NON  HABET.*' 

Brac.  Bk.4.  The  right  of  furvivorihip  is  called  by  ancient  au^ 
c.  9.  §.3.  thors  the  Jus  accrefcendi.  becaufe  the  right,  upon  the 
c.  4.  death  or  one  joint  tenant,  accumulates  and  mcreales 

2.  Bi.  Com.  to  the  furvivors;  or,  as  they  themfelves  exprefs  it, 
iS4«399«  ^^  pars  ilia  communis  accrefcit  fupcrJlitibuSy  de  per  fond 
**  in  perfonamy  ufque  ad  ultitnum  fuperjlitem.^*  But,  for 
the  encouragement  of  hufbandry  and  trade,  it  is  heldj 
^  - .  ^  that  the  ftock  on  a  fai*m,  though  occupied  jointly, 
a.  Browiii.99.  and  alio  a  Itock  uled  m  a  jomt  undertakmg  by  way 
>J<'y»  5S-  of  partnei fhip  in  trade,  (hall  always  be  confidered  as 
Cro^Can  3of.'  comrnoH  and  not  as  joint  property,  and  there  (hall  be 
1.  Vein.  217.  no  furvivoifiiip  therein. 


CII.     "    jus  ET  FRAUS  NUNC^UAM  COHABITANT.^' 

When  trmh  is  mixed  with  covin,  or  covin  wicli 
truth,  the  conjundlion  embitters  the  whole  compo(i-  v 
tion,  and  converts  goodnefs  into  wickednefs,  for  ^ 
they  cannot  continue  together  any  more  than  fire 
(r)  Wimbilh'i  and  water  (r).     Thus,  a  verdift,  which  is  faid  to  be  : 
cnCc,  Pi-wd.   ^,^y-/  JiiJum,  and  ought  to  be  formed  with  taith,  and 
Wing.  Max.  *  wiihoiit  the  femblance  of  fraud  or  paniality,  (hall  be 
efo.  fee  afide  if  the  jury,  before  their  agreement,  cat  or 

rBook  ^"^^  ^  ^^^  charge  of  either  of  the  parties;  for 
(I Htn'.  %"!  ' ^^^^^^  ^^  ^^ch  a  badge  of  fraud  and  falfchood  arc   - 
Dyer,  <5.?i  9-  incompatible  (/).     Thus,  alfo,  where  there  is  either 
?aVch'T67!V^//^^<^^  '^^^h  ovfuggeftio  falft,  in  any  grant  or  other 
(/),.  Pcere'   tfanfaction,  the  Court  will  fet  it  afide  (/). 

'^"'•*^^'     '  Therefore, 
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cm.   '*    justice  shall    be   preferred  to 

generosity/' 
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Therefore,  it  is  the  duty  of  an  executor,  before  2.  Bl.  qom. 
he  pays  any  of  the  legacies  bequeathed  by  his  tefta-  5«*- 
lor,  to  fee  whether  there  be  a  lufEcient  fund  left  to 
pay  the  debts  of  the  teftator  ;  the  rule  of  equity  be- 
ing, that  a  man  muft  he  juft  before  he  is  permitted 
10  ht  generous ;  or,  as  Br  acton  exprefles  the  fenfe  Brae.  Bk. ». 
of  our  Ancient  Law,    **  De  bonis  defun£ii  primo*^^-*** 
itducenda  funt  ea  qua  funt  necejjitatis^  et  post e A  qua 
funt  utilitatiSy  et  ultimo  qua  funt  voluntatis.^*     For 
this  purpofe  all  the  chattels  of  the  deceafed  are  veft- 
€d  by  law  in  the  executor,  and  a  legatee  cannot  take 
a  legacy,  cithcv  pecuniary  or  fpecijic,  without  his  af- 
fent.    And  in  cafe  of  a  deficiency  of  affets,  all  the 
icneral  legacies  muft  abate  proportionably  in  order 
to  pay  the  debts;  but  a,  fpecijic  legacy,  of  a  piece  a.  Vera.ui* 
of  plate,  a  horfe,  or  the  like,  is  not  to  abate  at  all, 
unlcls  there  be  not  fufficient  without  it.     Upon  this 
Maxim  alfo,  if  the  legatees  have  been  paid  their  le- 
gacies, they  are  afterwards  bound  to  refund  a  rate- 
able  part,  in  cafe  debts  come  in  more  than  fufficient  a.Vcni. 
to  exhauft  the  rejiduum  after  the  legacies  paid. 


205. 


I 


CIV.    ^*  THl  KING  CAN  DO  NO  WRONg/^ 

The  Law  attributes  to  the  king  in  his  political  ca-  jenk.  Cent, 
pacity  abfolute  perfedion ;  but  this  ancient  and  fun-  308- 
damental  Maxim  is  not  to  be  underftood  as  if  every  \'f^' ^^^^' 
fhing  tranfadted  by  the   government  was  of  courfe 
juft  and  lawful.     It  means  only  two  things : 

First,  That  whatever  is  exceptionable  in  the 
condud  of  public  affairs  is  not  to  be  imputed  to 
the  king,  nor  is  he  anfwerable  for  it  perfonally  to 
lus  people ;  for  this  doftrine  would  totally  deftroy 
!that  conftitutional  independence  of  the  Crown  which 
ijncccflary  for  the  balance  of  power  in  our  free  and 
aftive,  and  therefore  compounded  conftitution. 

Secondly,  It  means  that  the  prerogative  of  the 

'  Crown  extends  not  to  do  any  injury ;  it  is  created 

ibrthe  benefit  of  the  people;  and  therefore  cannot 

G  2  be 


H 
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be  exerted  to  their  prejudice.     Thus,  if  a  bridge  is 

repairable  by  a  fiibjeft,  and  it  falls  to  decay,  and 

the  king  pardons  Him  from  repairing  it,  yet  he  (hall 

be  obliged  to  repair  it  notwithftanding  the  pardon ; 

U!Plowd.487.for  all  the  king's  fubjefts  have  an  intereft  in  it  (»). 

«*-Co.  30-         So,  alio,  if  a  man  has  a  jewel  in  pledge  for  ten 

**    "  '    ^^'  pounds,  and  he  that  pledged  the  jewel  is  attainted^ 

Vaugh.  333.    the  king  (hall  not  have  it,  unle(^  he  pays  the  ten 

t.  Mod.  17.    pounds ;  for  his  prerogative  (hall  never  prejudice 

(»)  Dyer,iio.  another  (a:). 


CV.     **    THE  KIKG  CANNOT  BE  NONSUITED. 


ff 


I3«< 


j.Bl.dom.iT^  The  reafon  on  which  this  Maxim  is  founded  is, 
i"koll.*  a1^'  that  the  king,  in  the  eye  of  the  Law,  is  always  prc- 
fent  in  all  his  Courts,  though  he  cannot  perfonaliy 
di(b'ibute  juftice.  And  from  this  ubiqtnty  it  follows, 
that  he  can  never  be  ncnfuit,  for  a  nonfuit  is  the 
defertion  of  the  fuit  or  aftion  by  the  non-appear- 
ance of  the  plaintiff  in  Couit.  But  the  king's  attor- 
ney, qui  fequitur  pro  domino  rege^  may  enter  an  «//^« 
ritis  non  vult  profequiy  which  hath  the  effe<5t  of  a  non- 
'fuit. 


.i.HolLRep.       CVI.    "    LEGES  POSTERIORES  PRIORES  CONTRA-       . 
^*®*  RIAS  ABKOGANT." 

j.Bl.Com.Jg.       "^^^^^  Maxim   is  to   be  underftood  only  whcr«.^ 
jcnk.Ccnt.73- the  latter  ftatute  is  couched  in  negative  terms,  or,  \rf  ~. 
i.^Koii.Kcp.   jj3  matter,  necelfarily  implies  a  negative:    as  if*:"^ 
former  Aft  fays,  that  a  juror  upon  luch  a  trial  QxA^ 
have  rjjenty  pounds  a-year,  and  a  new  ftatute  come* 
and  fays  he  (hall  have  tzventy  marks ;  here  the  Itf-*^ 
ter  ftatute,  though  it  does  not  exprefs,  yet  necefli*— 
rily  implies  a  negative,  and  virtually  repeals  iM 
former.     For,  if  twenty  marks  be  made  qualificotic 
fufficient,  the  former  ftatute,  which  requires  twcnt 
The  KifliT  V.  pounds,  is  at  an  end-     Thus,  alfo,  where  the  5, 6« 
Cater, 4.  Burr.  i.  c.  27.  inflifts  a  fine  not  exceeding  one  hundreI 
Kfp.aoa6.      pouNDs  and  three  months  imprifonment  on  fi 
perfons  as  ihall  be  convided  of  feducine  ariificcnl 
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and  the  23.  Geo.  1.  c.  13.  inflifts  a  penalty  of  five 
HUNDRED    POUNDS  and  twclvc   months  impriion- 
menton  the  famt  offence ;  Lord  Mansfield  held^ 
that  the  latter  ftatute  was  in  this  refpedt  a  vimial 
repeal  of  the  former.    So,  alfo,  where  the  black   ' 
ACT,  9.  Geo.  I.  c.  22.  made  it  death,  without  the  be- 
nefit of  clergy,  to  kill,  wound,  or  deftroy  any  red 
or  fallow  deer;  and  the  16.  Geo.  3. c.  30.  inflifted 
only  pecuniary  penalties  on  the  firft  commiffion  of 
the  (ame  offence,  and  on  the  fccond,  felony  with 
tranfportation    for    feven    years ;      the    twelve 
judges,  on  a  cafe   referved  for  their  opinion  by 
Mr.  Juftice  Gould,  from  the  fummer  affizes  at  Hcrt-  Rex  v.  DavXc^ 
ford  in  the  year  1785,  were   unanimoufly  of  opi- CifesinCroxMi 
Dion,  that  the  16.  Geo.  3.  c.  30.  amounted  to  a  re-  ^w»P'*5*- 
peal  of  the  9-  Geo.  i.  c.  zi.  fo  far  as  it  related  to  this 
panicular  offence. 

CVIL     ^^    LEX    CITirS     TOLERARE  VULT  PRIVA- 
TUM DAMNUM  QUAM  PUBLICUM  MALUM.'* 

It  isholden  for  an  inconvenience,  fays  Lord  Coke,  Co.Lit.isa* 
that  any  of  the  Maxims  of  the  Law  (hould  be  broken, 
though  a  private  man  fuffer  lofs  ;  for  by  the  infringing 
of  a  Maxim,  not  only  a  general  prejudice  to  many, 
but  in  the  end  a  pubUc  uncertainty  and  confufion  to 
all,  would  follow.   Upon  this  Maxim  alfo,  it  is  held,  ^o.  Lit.  47, 
ihit  a  horfe  in  a  fmith's  (hop,  materials  in  a  wea-    ^®'^"** 
ver's  loom  or  warehoule,  cloth  or  garments  in  a 
taylor's  working-place,  or  facks  of  corn  or  meal  in 
a  mill  or  market,  cannot  be  diftrained  for  rent ;  for 
bring  there  by  the  authority  of  the  Law,  and  for 
ihe  general  benefit  of  trade,  it  is  better  that  the 
landlord  ftiould  lofe  his  ufual  remedy,   than  that 
the  general  interefts  pf  commerce  Ihoukl  be  en- 
dangered, 

CVIII,    "    LEX  NEMINIFACIT  INJVRIAM." 

The  Law  hateth  injuries,   and  therefore  it  will  wing.  %iu 
neither  do  wrong  itfelf,  nor  fuffer  any  perfon  to  de-  5^8. 57J, 
j\vc  advantage  by  doing  wrong. 

Thus  an  executor  de  Jon  tort  is  not  allowed  to 
rcv^n  the  good^  qf  the  deccafed^  as  a  rightful  exe- 
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Coltcr'scafc    cutor  may  do,  to  fatisfy  his  own  debt;  for  tha 
5.  Co.  30.   '   would  be  to  allow  him  to  take  an  advantage  of  hi 

own  wrong. 
Co.  Lit.  264*       Thus,  alfo,  if  a  feme  ohltgee  take  the  obligor  t< 
hufband,  this  intermarriage  Ihall  operate  a^  a  releaf 
of  the  bond  ;  but  if  z,feme  executrix  take  tlie  debto 
of  her  teftator  to  hulband,  it  (hall  not  operate  as 
rcleafe  :  for  in  the  firft  cafe  no  wrong  is  done ;  bn 
in  the  fecpnd,  it  would  be  an  injury  to  the  eftate  c 
$€c  Dougl.      the  deceafed  by  caufing  a  wafte  or  diminution  of  it 
77i-  and  the  Law  (hall  never  work  a  wrong, 

CIX,     "  LE^  NON  PRiEClPIT  INUTILIA." 

Froft'8  cafe.        Therefore,  where  a  man  is  in  cuftody  of  the  (he 

ivine.  Vi'i.  ^^  '^y  procefs  of  Law,  and  afterwards  another  wri 
is  delivered  to  the  (heriff  to  take  the  body  of  hin 
who  is  fo  in  his  cuftody,  he  is  immediately  b 
judgment  of  Law  his  priforter  by  force  of  this  ft 
cond  writ,  although  he  make  no  aftual  arreft  c 
him  ;  for  to  what  purpofe  (hould  he  arreft  hiir 
when  he  is  already  in  his  cuftody  ?  Et  Lex  non  frxci 

Co.  Lit.  M?.  fi^  inutilia^  quia  inutilis  labor  ftultus.    So,  alTo,  i\ 

«79-3>f'  PLEADING,  that  which  is  apparent  to  the  Court  b) 
neceflary  collection  out  of  die  record  need  not  be 

Co.  Lif.  303*  averred,  for  it  were  ufelefs  ^o  aver  that  which  is  al- 
ready apparent  to  the  Court, 

CX,    *^    LiqiTA  BENE  MISCENTIIR,  FORMULA  NI^X 


JURIS  OBSTET, 


BacQij,  loi.  Xhe  Law  gjyes  fuch  favour  to  lawful  ads,  that 
although  they  be  executed  by  feveral  authorities, 
yet  the  whole  is  good ;  as  where  tenant  for  life  and 
the  remainder-man  in  fee  join  in  granting  a  rent,  thi^ 
is  one  folid  r^nt  out  of  both  their  eftates,  and  not  t 
double  rent,  or  rent  by  confirmation.  So,  if  a  mar 
feifed  of  lands  devifeable  by  Cuftom,  and  of  othei 
lands    held   in  Knight's  Service,    devifes    all  hk 

fe  lands ;  this  is  a  good  devife  of  all  the  cuftomar; 

land  by  the  Con^mon  Law,  and  of  two  par^s  of  th 

othe 
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Other  lands  by  the  (latutes  (*).  But  if  there  be  any 
form  which  the  law  has  appointed  to  be  obfervcd, 
which  cannot  agree  with  diverlities  of  authorities, 
there  this  Maxim  fails.  As  in  the  cafe  of  three  co- 
parceners, and  one  of  them  alien  her  purpariy,  the 
feoffee  and  one  of  the  other  fifters  cannot  join  in  a 
urit  of  partition y  becaufe  it  behoveth  the  feoffee  toc^,  p^.  j^e. 
mention  the  ftatute  ("t)  in  his  writ;  and,  Convvi- 
tio  privatorum  non  poteft  publico  juri  derogare. 


(*)  By  3*.  Hfjf.  8.  c.  1.  cx- 
^incrd  by  54.  Hen*  8.  c.  5.  all 
perfons  feifcd  in  fee  (imple«  ex- 
cept feme  covens*  infants,  idiotsy 
and  perfons  of  nonfane  memory, 
mighs  by  will  in  wnting9  devife 
iv^-thirJs  of  their  lands^  &c.  held 
dm  rhi'valry^  and  the  whole  of  thofe 
bcid  in  foct'Oge  \  but  the  i».  Car* 
3.  c.  24*  having  changed  the  feo- 
dal  tenures*  of  which  knight's  fcr- 
Tfcc  was  oiie>  intQ  free  and  pojn- 


mon  foccage»  the  whole  of  a  tcf- 
tator's  lands  will  now  pafs  by  4 
dtvife*  2.  Bl.  Com.  375.  43*  £//«• 
c.  A.  Moor,  890* 

(f )  But  fee  the  Oatutcs  of  8. 
and  9.  Will*  3-  c.  3.  and  7.  Anvi" 
CI  8.  by  which  an  caficr  method  of 
carrying;  on  the  proceedings  on  a 
writ  of  partition  than  was  ufcd  ;it 
the  Common  Law,  is  chalked  ou( 
.and  provided* 


<:xi. 


tt 


LUBRICUM     X-INGU^    NON    FACILE      Jacob* 


TRAHENDUM  E$T  IN  PO^NAM. 


Therefore,  if  one  charges  another  that  he  has4-Co.  if.  b. 
yjw/rtor^  himfelf,  it  is  not  adlionable,  becaufe  it  is  Cro.  Eiw  j^j. 
a  ufual  word  of  paffion  and  anger  for  one  to  fay 
that  another  hath  forfworn  himfelfQ).     So,  alfo,  (y)  secthe 
for  the  fame  reafon,  if  one  fays  of  another  that  he  is  reason  of  this 
^  villain,  or  a  rogue,  or  a  varlet,   vd  fimilia,  no^^^^^^^^ 
aftion  can  be  maintained.     So,  alfo,  where  M*.  im,ante,p.  j^* 
Pvw  fnoke  difaffefted  words  of  Charles  the  Firlt,  ^^^'^^* 
denymg  his  political  capacity,    and   ability  to  dif- 
charee  the  duties  of  the  kingly  office ;  \\  was  he\d 
by  an  the  Judges  upon  great  deliberation,  that,  al- 
though the  words  were  as  wicked  as  might  be,  and 
an  evidence  of  the  cormpt  heart  of  hjm  that  fpalcQ 
Aem,  yet  they  werp  not  treafon^ 


CXII. 


(( 


MAl-A     GRAMMATiqA,    Iw'O?^     VIT1,AT 


pHARTAM 


>9 


Neither  falfe  Englifli  por  bad  Latin  will  deftroy  (5j)2.Bl.C*imi 
Meed  ^2)1    Therefore,  where  a  bill;  was  made  In  37>j- 

Q  4.  EngliQ>^ 
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Englifti,  VIZ.  in  fezviene  pounds,  which  is  not 
(fl)Cro.  jac.  Englifti,  yet  it  was  adjudged  a  good  bill  (^),  for 
*^7-  jthe  intention  of  the  parties   appeared.     So,  alfo, 

P-  ns-  ^i^gj-g  ^  pardon  of  murder  oniitted  the  word  murdrum^ 
and  had  only  fehniam  ef  interfe£lionem  inferted,  yet 
(b)  t.  Shower,  it  was  allowed  (^).    So,  .alfo,  iiF  a  grant  of  an  an- 
^34-  nuity  contains  a  provifo  for  the  difcharge  of  the 

Co.  Lit.  146,  grantor's  perfon,  wijh  a  double  negative,  \iz.  nee 
223.    Sec  alfo  aliquid  in  eo  fpecificatum  non  aUquaUter  fe  exUndai,  &c. 
sITrcw&u^'s  h^^^  NEC  and  NON  do,in  a  grammatical  conftruftion, 
cafe, 9. Co. 48.  amount  to  an  affirmative;  for,  Negatio  deftruit  nega- 
*•  "•?^*  3:  *•  tionem,  et  ambofacitint  affirmativum :  yet  the  Law,  re- 
garding the  fubftance  rather  than  the  form,  doth 
judge  the  provifo  to  be  a  negative  according  to  the 
intent  of  the  parties,  in  order  that  it  may  take  ef- 
feft,  and  not  according  to  gramuiatical  conftixiiftioa 
to  dellroy  it. 

CXIIL     "    MALEDICTA    EXPOSITIQ    EST,    QTTiE 

CORRUMPIT  TEXTUM.*' 

Wing.  ;6.  Thus,  whcre  the  Earl  of  Cumberland  demifed  land^ 

a. Co.  24.       to  Ann  Baldwin  and  Anthony  Baldwin  her  fon,  and  to 

dSlbf Ma^V  ^^  ^^^^^^  ^^  ^^^^  ^^^^  Anthony,  habendum  to  thetni 
iCoHcgc,  II.'  from  the  dite  for  ninety-nine  years;  the  court 
po.  70.  a.  held,  that  although  the  word  "  heirs'*  was  mention- 
ed in  the  premifes  of  the  deed,  and  not  mentioned 
in  the  habcnduniy  yet  that  the  two  parts  were  not  re- 
pugnant, but  that  4^n  and  Anthony  (hould  have  a 
joint  eftate  for  years ;  fqr  it  cannot  be  repugnant  as 
to  Anthony  and  yet  good  as  to  Ann :  Fiperina  efi 
if/a  expofitio  una  corrodit  ventrem  textus. 

(pXIV.     '^    MANDATA    LICITA    STRICTAM     INTER- 
PRtTATlONfcM  KECIPTUNT,     SED    ILLICITA    LA- 
TAM  ET  tXTENSn- AM." 

Bacon,  St.*  In  Committing  Unvful  authority  to  another,  a  man 
5.11111.51.  may  limit  it  as  ftridly  as  he  plefafcs;  and  if  the 
party  authorifcd  tranfgrcfles  his  authority,  though 
in  circumft^nce  only,  ic  (hall  be  void  as  to  ^\p 
whole  act.  But  where  a  man  moves  another  t> 
commit  an  unlawful  acly  he  Ihall  not  be  excufeA 

froit^ 
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from  the  confequences,  becaufe  fome  circumftan- 

ces  have  been  not  purfued.     Therefore,  if  a  perfon  Dyer,  68, 

make  a  letter  of  attorney  to  another,  auihorifing  **^'  ^^^' 

Jiim  to  deliver  livery  and  feifin  in  a  certain  place  or 

at  a  certain  time,  and  he  dees  it  at  a  different  place  or 

time,  the  a&  is  void,  and  the   eftate  fhall  not  pafs. 

But,  on  the  other  hand,  if  one  man  command  an-  Piowd*  17$. 

other  to  rob  a  certain  perfon  on  Shooter's  billy  and 

he  robs  him  on  Gadjhill ;  or  to  rob  him  on  fuch  a  day, 

and  he  doth  it  at  a  different  day ;  or  to  kill  him  Sec  Fofler'^ 

by  poifoHj  and  he  doth  it  by  violence ;  in  all  thefc  ^'77"^^*'* 

cafes,  notwithftanding  the  fad  be  not  executed  in  Hawk,  p,  a 

circumftance,  yet  he  will  be  acccflary  to  the  felony  447- 

committed. 

CXV.    "    MINOR  JURARE  NON  POTEST." 

Therefore,  it  13  a  good  caufe  of  challenge  againft  Litt.feft.  259. 
.A  juror  that  he  is  a  minor,  becaufe  he  cannot  take  Wood's  loft, 
the  oath.     Thus,   alfo,  in  criminal  proceedings,  \t^^' ^^ ^^^^^* 
was  formerly  held  that  ar^  infant,  being  incapable  of 
taking  an  oath,  might,  from  tlie  neceflky  of  the 
thing,  in  the  cafe  ot  a  rape,  be  examined  without  p   ..        . 
being  fworn;  but  it  feems  now  to  be  completely  m.'moJ.  aigj 
fettled,  th^t  wherever  an  infant  has  fuilicienr  know-  »•  Haic,  178, 
ledge  to  underiland  the  nature  of  an  oach,  and  the  \\  ^[^',  ^^* 
danger  of  perjur)',  fuch  infant  may  be  fworn,  be  its  Cafc  in 
age  what  it  may,  ^'^'^^  ^^^* 

CXVl.     "     MUTATA    FORMA    PFOPt  INTBRIMl- 

TUR  SUBSTANTIA." 

Thus,  where  one  perfon  cuts  down  the  timber- Dod.  iji. 
trees  of  anodier,  and  fquares  them  to  make  beams  J«<^ob'«  i-avf 
for  a  houfe,  the  rightful  owner  may  feizo  them  be-    ^*"""^*''»  'V- 
fore  they  are  aftually  fo  applied ;  bur  if  they  ;ire  once 
laid  on  and  incorporated  with  the  building,  hecannpt 
fei^e  them,  for  their  nature  is  then  ahercd,  and  they 
are  become   part  of  the  houfc :    the  owner,  how- 
t^•e^,  may  bring  an  adion  for  the  damage.     So, 
alfo,  where  one  man  gets  tire  barley  belonging  to 
another  and  makes  it  into  malt,  it  cannot  be  taken  Scci-K-Con^. 
by  the  furqier  o\Yner,  though  its  form  i:  not  loft,  4>S' 

becaufp 
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becauH;  it  is  become  a  tiling  of  another  nature  an 
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NECESSllTAS  JNDVCIT  PRITILEGIVM 
QUOAD  JURE  PRIVATA." 


Lord  Bac#n't 
|4aumsi  55. 


Btaundford's 
Pleas  of  the 


The  Law  charges  no  man  with  default,  where  th 
a6l  which  occafioned  it  was  compulfory  and  not  Vi 
luntary ;  or  where  there  is  not  a  confent  or  eleSion 
and  therefore,  if  it  is  impoffible  for  a  man  to  d 
otherwife,  or  there  is  fo  great  a  perturbation  of  th 
judgement  and  reafon  as  in  prefumption  of  La^ 
man's  nature  cannot  overcome,  fuch  neccflity  cai 
ries  a  privilege  in  itfelf. 

Necessity  is  of  three  kinds,  viz,  for  th^prelervd 
tion  pf  life ;  from  the  obligation  of  olpedience;  an< 
the  aft  of  God, 

4.  Bi.Cora.j8.  As  to  T^E  FIRST  kind,  if  divers  be  in  dan 
pacoD>  55.  ger  of  drowning  by  a  (hipwreck,  and  one  of  then 
gets  upon  a  plank  to  keep  himlelf  above  water^ 
and  another  who  is  upon  the  ikme  plank  thnift  him 
from  it  to  fave  his  own  life,  by  which  means  tRe 
perfon  thruft  from  it  is  drowned ;  this  homicide  is 
juftifiablc.  So,  if  a  prifon  be  on  fire,  and  the  pri- 
ibners  to  fave  dieir  lives  run  out  of  it,  this  is  nc 
efcape. 

The  second  kind  of  neceflity  is  of  obedience  j 
and  therefore  where  a  hufband  and  wife  commit  a 
felony,  the  wife  (hall  be  excufed  ;  for  the  Law  in- 
tends her  to  have  no  will,  in  regard  of  the  fubjcc- 
tion  and  obedience  (be  owes  to  her  hufband.  S03 
alfo,  if  a  warrant  or  precept  come  from  the  king  ic 
ii\\  wood  on  the  eftate  of  a  tenant  for  life  or  yearsj 
the  tenant  (hall  be  excufed  fron^  the  walle,  for  heii 
Dound  to  obey  the  king's  writ. 

The  third  fpecies  of  neceflity  arife$  from  tb< 
j^a  of  God,  which  we  have  already  exemplified  iin* 
der  the  Maxim,  "  Aaus  Dei  nemini  facit  injwiam:' 

It  muft,  however,  be  noted,  that  neceflity  pri 
vileges  only  quoad  jur\  privata ;  and  therefore,  wher 
the  aft  is  againft  the  commonwealth,  neceflity  is  n< 
^j^cufe  for  doing  it ;  for,  NeceJJitas  fublica  major  g 

duai 


Sm  4.  Bl. 
V^om.  18. 


AotCf  p*  17* 
X^ord  BacoD, 


i  the  cafe  of  hufband  and  wife^  if  they  commit  a-  BI.  Cooh 
m  together,  no  plea  of  coverture  (hall  excufe  *^* 
rife;  no  prefumption  of  the  hufband's  coercion 
extenuate  her  guilt. 

ic  privilege,   alfo,  which  neceflity  induces  is  Lord  Saco^s 
allowed  where   ir  is  necejjitas  culpabiUsj   arifing  ^^' 
.  fome  fault   or  wrong  in  the  party;  and  ac- 
togly,  if  a  dnuiken  man  commit    felony,    he 
not  be  excufed,  becaufe  his  imperfect  reafon 
occafioned  by  his  o\yn  fault ;   and,   infirmitas  Ploxrd.  it, 
^ilis  will  no  more  excufe  than  necejjitas  culpa-  J*^**»  ^5^ 

It  is  therefore  with  thefe  excerptions  that  the 
known  Maxim  gf  **  i^lecejfftas  non  habet  legem^^ 
t  be  uqderftood, 

r 

lVIIJ,     *^    NEC  TKMPUS  NEC  LOCUS  OCCURRIT 

REGI." 

n  purfuance  of  tlie  principle  that  the  king  is  i.Bi.Coim 
only  incapable  of  domg  wrong j  but  even  of  think-  i.5J^j^  ^  ^ 
vrongy  the  Law  4ecermines  that  in  him  can  be  co.  Lit,  ^ 
negligence    or  laches^    and  therefore  no  delay 
bar  his  right.     Nullum  tempus  occurrit  regiy  fays 
William  Blackftone,    is    the  ftanding  Maxim 
Q  all  occafions ;  for  the  Law  intends  that  the 

r  iQ  alwnv^  hiiiiprl  fnrfhp  nnhlir  orood.  and  fhere- 


^  E  S  T  A  B  L  I  S  H  E  D    M  A  X  I  M  S. 

time,  eithet*  becaufe  the  fubjcci  of  his  right  deierfHim 

before  he  claims  it,  or,  becaufe  it  is  fpecially  limiu 

hi   \)inl  of  timcy  by  its  creation.      An   inftance  c 

this  is,  where  the  land  of  tenant  for  life  is  found  t 

be  forfeited,  and  he  dies  before  feizure  by  the  king 

for  it  is  then  too  late  to  feize  for  the  king,  who,  r 

Staunpford  expreffes  it,  Imthfurceujld  his  timi 

the  eftate  forfeited  being  determined,  and  the  rigl 

.  \ji/)  Sttiind-     of  entry  being  in  him  in  revcrfion  {d).    The  law 

fold's  Pra^rog.  ^^^  fame  whcrc  the  king  is  entitled  to  the  next  pr( 

^**    '  fentation;  in  which  cafe,  if  another  prefents  and  th 

X  incumbent  dies,  the  king  cannot  have  the  fecon 

(OPlowd.      or   any  fubfecj^iicnt   prefentation  (f ).  .     Thirdly 

143. 149.       Sometimes  laplc  of  time  drives  the  king  to  a  Juh 

7.  o.  1  .  a.    'YhnSj  if  the  king  prefents  to  a  benefice  already  fii 

with  an  incumbent,  the  king's  prefentee  (hall  nor  b 

received  by  the  ordinary,  till  the  king  has  recovered 

(/)  13.  Rich,  his  prefentment  by  due  courfe  of  law  (/).    Fourth 

2.11.  i.ch.i.  i^y^  There  are  feveral  ftatutes  which  wholly  extin 

^ttun  .   rae.  g^j|^  ^j^^  king's  title,  if  not  exerted  within  a  limitec 

^.Inft.  35S.     number  of  years.     By  21.  Jac.  i,  €•  2.  the  king  \\ 

"  Cro.^jac^tsc.  ^ifablcd  from  claiming  any  manors,  lands,  or  here- 

t.Jnft.  i8t.    ditaments,  except  hbeitics  and  franchifes,  under  a 
[ob*  1^2.341.  jitle  accrued  sixty  years  before  the  beginning  0) 
the  then  Sejfion  of  Parliament,  unlefs  within  that  time 
*  "  there  has  been  a  poUeffion  under  fuch  title.  But  tlic 

efflux  of  time  rendering  the  provifion  continually 
more  ineffeftual,  the  9.  Geo.  3.  c.  16.  introduced  one 
of  a  permanent  kind,  by  limiting  the  king  to  sixtt 
YEAKs  before  the  commencement  of  the  fuit  or  froad-^ 
ing  for  recovery  oi  i\it  eftate  claimed, 
(o^)  Vide  ante     '^^^  Other  part  of  this  Maxim  is  founded  on  the 
j).  S4.  Maxim,  idea  which  the  Law  entcitains  of  the  king's  ubiquity; 
Thckmg     f^y  i^Q  \^  ruppofeJ  to  be  prclent  in  every  place  whcrt 

cannot  be  noa-  ,  .  >        '  f.  .r         •    \  *'  ^ 

^ited."         his  pretence  is  neccllary  (g). 

CXIX.     *^    XEGATIO  CONCLUSIONIS  EST  ERROR 

IN  LECE.'* 

Year  Book,  Therefore,  in  a  pro'cipe^    if  one  pleads  that  th< 

^x.Edw.z*  manor  of  Dale  is  ^;;aV/;/  demcfnc,  and  that  the  lan^ 

48.  £f/<w.  3.  ^"  demand  is  parcel  of  the  manor,  and  fo  anc'^f^ 

l»i.  II.  dcmef:c^  the  plaia(;iff  cannot  rcj^ly  that  the  land  i' 


ESTABLISHED    MAXIMS. 


9i 


demand  is  *^  not  ancient  demefnty'*  becaufe  that  is  wXng.  %h%. 
the  conchiiion  upon  the  two  propofitions,  viz.  First,  Sec aifo  Prid- 
That  the  manor  is  ancient  demefnei  and  Secondly,  ^^^x^^l*^ 
that  the  land  is  parcel  of  that  manor;  for,  Sequitur  Scd  vide  5. 
conclujio  ex  pramijjis  I  and  therefore  it  cannot  be  de-  Com.  Dig.  73- 
nied. 

cxx.  "  kemo  adm1ttendu8  est  inhabilitare 

seipsum/' 

A  man  of  nonfane   memory  may,  without   the 
confent  of  any  other  perfon,  purchafe  lands  (Ji) ;  and  i^h)  Co.  Lit.«. 
it  is  clear,  that  his  heir  or  any  other  perfon  interefted 
may,  after  the  death  of  fuch  purchafer,  take  advan- 
tage of  his  incapacity,   and  avoid  the   grant  (/);  (/)Pcrk.  n. 
except  the  purchafer,  upon  recovering  his  fenfes, 
has,  during  his  life-time,  agreed  to  and  confirmed 
the  purchale  ()&).     But  it  is  laid,  that  a  non  compos  (k)  Co.  Ut.!* 
himfelf,  though  he  be  afterwards  brought  to  a  right 
mindy  (hall   not  be  pennitted  to  alledge  his  own 
hfanity  in  order  to   avoid  fuch  grant ;  for  that  no 
man  ftiall  be  allowed  to  flultify  himfelf,  or  plead 
kis  own  difability.      Sir  fVilliam  Black/lone  (I)  has  (Oi-Ccmm. 
examined  the  progrefs  of  this  Maxim  from  the  reign  *^'* 
of  Edward   the  Firft  to   the   reign  of  Henry  the 
Sixth  («);    and  fays,   from  thefc  Joofe  authorities  C'^')^':'"*^''* 
the  Maxim  that  "  a  man  Jhall  not  Jiultify  himfelf,''  Regift.^a'iS- 
hath  been  handed  down  as  fettled  law.     Fitzkerberty  M*yn.  ii. 
however,  has  ufed  much  argument,  and  produced  yeaVBook^' 
many  authorities,  to  fhew  that  a  non  compos  may  plead  5.  Edtv.i.  pU 
his  difability  to  avoid  his  own  afts  as  well  as  an  in-  70- 
fcint(«);  but  in  Trinity  Term  37.  Eliz.  the  Judges  3^".//^«.V/*** 
of  the  king's  bench,  on  a  demurrer  to  a  plea  oi  non-  pi.  4*« 
fane  memory  to  an  aftion  of  debt  on  bond,  held  the  ^^^^i^^^^rjl'^^ 
opinion  of  Fitzherbert  to  be  no  law ;  and  the  books  Brcvium, 
which  treat  generally  on  this  fubjeft  feem  to  under-  p*  ^^^' ^ 
ftand  the  Maxim  as  completely  eftabliflied  {0).     In  ^^^1^52^649, 
the  cafe  of  Thompfon  v.  Leach ,  however,  it  was  de-  3.  Bac.Abr. 
tennincd,  after  great  argument  and  deliberation,  by  p^J^,^,  ^^ 
urd  C  J.  Holt,  that  a  furrender  made  by  a  perfon  z!'com.Dig.t. 
w«  compos  mentis,  is  void(/;);  and  it  is  faid  by  Sir  a-TcimRti*. 

(f)  X.  If^ill*  &  Marj,    3,  Mod.  3  u«    Comb.  469.     i.Eq*  Caf.  Ab.  a?** 

jrUlijm 
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a.  Coil.  191.  iVtlliam  BUickJIonCy  that  the  Judges  feeling  the  iif* 
conveniences  of  the  rule  have,  in  many  points,  en- 
deavoured to  reftrain  it, 

CXXL     "    NEMO  EST  ttJfeRES  VIVENTIS/' 

Co.  Lie.  t.  Therefore,  if  a  man  feifed  of  lands  in  fee  hath 
a^  Bi.  c«in^.  iQ^y^Q  2L  daughter  who  is  heir  apparent,  (he>  during 
the  life  of  her  father,  cannot  have  a  writ  de  venire 
infpiciendoy  becaufe,  ^mong  other  reaibns,  (he  is  not 
attual  heir  but  keir  apparent ;  for.  Nemo  efi  hares  viven- 
.  Us ;  and  this  writ  is  given  to  the  heir  to  whom  the 
land  is  defcended ;  and  land  cannot  defcend  until 
the  death  of  the  anceftor ;  which  gives  birth  to  another  • 
Maxim  upon  this  fubjeft,  that  Solus  Deus  facit  baredes. 

CXXII.    "    NEMO  POTEST  EXtTERE  PATRIAM." 

n.  Bi.Com.        Natural-born  Subjects  are  fuch  as  are  bom 
3^'  within  the  dominions  of  the  Crown  of  England;  that 

7.^0. 7:  *^    i^>  within  the  allegiance  of  the  king  :  and  aliens 
a.PccreWms.  are  fuch  as  are  born  out  of  it.     Aliens  owe  a  local 
V^Btiu  183.    ^^^  temporary  allegiance  to  the  king,  in  return 
for  the  protection  they  receive,   only   during  the 
time  of  their  rclidence  within  the  kingdom;    but 
natural-born  fubjefts,  immediately  upon  their  binhs,   i 
owe  a  perpetual  allegiance,  which  capj;iot  be  for- 
feited, cancelled,  or  altered  by  any  change  of  time, 
place,  or  circumftance,  nor  by  any  thing  but  the 
united  concurrence  of  Parliament.    An  Englifhman, 
therefore,  who  removes  to  France  or  to  China,  ewes 
the  fiime  allegiance  to  the  King  of  England  there 
as  at  home,  and  twenty  years  hence  as  well  as  now: 
for  it  is  a  principle  of  univerfal  Law.,  that  the  na-  J^ 
tural-born  fubjedt  of  one  prince  cannot,  by  any  a&  6 
of  his  own,  not  even  by  fwearing  allegiance  to  an-  — 
other,  put  off  or  difcharge  his  natural  allegiance  to    J 
t. Hale'* P. C.  the  former;  for  this  natural  allegiance  was  intrinjici 
*••  and  primitivey   and  antecedent  to    the  other,   a|id 

cannot  be  devefted  without  the  concurrent  aft  of 
that  prince  to  whom  it  was  firft  due.     And  this 
Foftcr's Crown  well  known  Maxim,  fays  Mr.  Justice  Foster, 
Liw,  184.       ^f  l^emo  poteft  exnerepatriamy  comprehends  the  whol« 
dodrine  of  natural  allegiance.    Upon  this  Maxim* 

fays 
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LoTd  Hale,   if    an  Engliftiman   bom  (y),  WDr.St©- 
igh  he  never  took  the  oath  of  allegiance,  be-J^^'^^^g' 
le  a  fworn  fubjed  to  a  foreign  prince,  and  is  CamWcn's 
>loyed  by  him  as  his  ambaflador  to  England,  ^''«-  p-  **^- 
re  he  confpires  againft  the  king*s  life,  he  (hall 
ricd  for  the  treafon  like  another  fubjeft,  for  no 
I  can  (hake  off  his  country,  nor  abjure  his  na-  (r)  Poiler,  6<i. 

foil,  and  prince,  at  his  pleafure;  and  this  cafe,  *S3« 
faid  (r),  was  never  yet  denied  to  be  Law. 
*his  eftabli(hcd  Maxim  proceeds  upon  the  gene-  ,.  bi.  Com. 
principle,  that  every  man  owes  natural  allegiance  373' 
re  he  is  born^  and  cannot  owe  two  fuch  allcgi- 
Ls,  or  ferve  two  mafters,  at  once.     It  is  therefore  ^'    °*  *  ' 
irffary  to  add,  that  the  children  of  the  king's  am- 
adors  born  abroad  were  always  held  to  be  natural 
cifs;    for  as  the  father,   though    in  a  foreign 
ntr\%  owes  not  even  a  local  allegiance  to  the 
^ceto  whom  he  is  fcnt,  fo,  with  regard  to  the 
,  he  is  alfo  held  to  be  born  under  the  king's  al- 
ance,  reprefcnted  by  liis  father  the  ambaflador. 
ly  25.  Edzv.  3.  flat.  2.  all  children  born  abroad,  s^^.  Ci^.  Car* 
I'ided  both  their  parents  are  at  the  time  of  their  fcoi. 
Ii  in  alle^^iance  to  the  king,  and  the  mother  had 
cd  the  leas  by  the  hufband's  confent,  might  in- 
t  as  natural-born  fubjefts.     But  by  29.  Car.  2.  Cro.  EHt. 
.  the  7.  Anne,  c.  5.  and  4.  Geo.  z.  c.  21.  ihefe  re-  p.  3-  ifntQtU< 
kions  are  ftill  firtJicr  taken  off;  fo  that  all  chil- 
i  born  out  of  the  king's  legiance,  whofe  fathers 
I  natural-born  fubjedls,  are  now   natural-born 
cdb  themfelves,   to  all  intents  and   purpofes, 
lOUt  any  exception  j    unlefs  their  faid  fathers 
I  attainted,  or  baniihed  beyond  fea  for  high-trea- 
;  or  were  then  in  the  fervice  of  a  prince  at  en- 
j  with  Great  Britain.  And  it  is  further  enafted  by 
Geo.  3.  c.  21.  "  That  all  per  fans  born  out  of  the 
Ling's  legiance,  whole  fathers  arc,  by  the  above- 
nentioncd  ftatutes,  intitled  to  the  rights  and  pri- 
i'ileges  of  natural-born  fubjedts,  (liall  be  adjudged 
and  taken  to  be  natural-born  fubjedts  of  the  Crown 
of  Great  Britain,  to  all  intents,  conftruftions  and 
purpofcs  whatfoever,  as  if  they  liad  been  born 

**  within 


^"--     .>.  ..^  -.-.- 


96  ,  ESTABLISHED    MAXIMS. 


€€ 


within  the  kingdom >  notwithftanding  12.  & 
13.  JVilL  3.  c.  2.  §.  3  (*),  PROVIDED  their  fadiers 
were  not  attainted,  baniflied,  or  in  the  fervice  of 
a  foreign  prince^  as  above-mentioned.**  The 
child » en  of  aliens  born  here  in  England  are  alfo,  ge- 
nerally fpeaking,  natural-born  fubjedts,  and  indtled 
to  all  the  privileges  of  Englifhmen. 

(*)  This  ftatutc  enadls  that  no  nizcn,  except  fuch  as  are  bom  of 

penon  born  out  of  the  kingdorM  Englifh  pareHis)y  (ball  be  of  the 

of  Englandf  Scotland,  or  Irelandt  Privy  CounciU  Houfe  of  Partia- 

•r   the    dominions    thereof   (al-  ment*  or  enjoy  any  ofiBce  of  tnifti 

though  naturalized  or  made  de-  or  have  jiny  grant  of  Undsy&c 


1 


cxxiii.     "    nemo  punitur  pro  alieko 

delicto/*  : 

I 

I 

C«.Lit.i4S*       Therefore  in  replevin  the  defendant  cannot  claim  h 

Wm^.  33^'    property  by  his  bailiff  or  fervant ;  becaufe  if  the  t 

claim  turn  out  to  be  falfe,  the  claimant  (hall  be  - 

fined  for   his  contempt,  which  the  lord  cannot  be,  L 

unlefs  he  make  the  claim  himfelf ;  and,  Nemo  puniiur 

Hampflead «.  j^ro  alteno  deiiSio.    But  it  feems  that  this  rule  onlf  ^ 

Oldham,  i.    applies  in  this  cafe  to  replevins  in  the  county  court,  = 

Kcb.44i-  *     ^^^  ^^  ^^^  king's  bench  the  bailiff  is  not  liable  to  a  i 
Fiizhcrbert's  fine;  and  therefore  it  has  been  held,  that  there  one  ^ 
▼lunii'^\?r'    "^y  ^^^^ke  conufance  and  claim  property  by  a  bai*  - 
liff. 

So,  if  a  ftranger  make  wafte  of  his  own  wioi^  - 

after  the  writ  01  ejirepement  delivered  to  the  tenantj  \^ 

.   and  againft  the  tenant's  will,  the  tenant  (hall  iwt  w 

in  that  cafe  be  punifhed  for  the  wafte  of  the  ftran-  - 

i.Bi.Com.430.     But  there  feems  an  exception  to  the  generality  o^^ 
4.  inft.  109.     ^j^jg  Maxim  in  fomc  cafes  refpefting  mafter  and  ftf^ 
vant;  for  in  thofe  things  which  a  fervant  may  di| 
on  behalf  of  his  mafter,  the  mafter  (hall  be  antwew_ 
able  for  the  aft  of  the  fervant,  if  done  by  his  CODH^ 
mand, either  exprefsly  given  or  implied:  Nam quifmZ 
per  a  Hum  fact  t  per  fe.    Therefore,  if  the  fervant  conJ; 
mit  a  trefpafs  by  the  command  or  encouragement 
his  mafter,  the  mafter  (hall  be  guilty  of  it;  nottha* 
the  fervant  is  excufcd,  for  he  is  only  to  obey  his  mat- 
ter in  matters  that  are  honeft  and  lawful.     If  an  ia^ 
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kcj&pcr's'  fcrvants    rob  his  gucfts,  the'  mafter  is 
bound  to  reftitution ;  for  his  negligence  in  not*pro-(/}Seefur. 
riding  honefl  fcrvants  is  a  kind  of  implied  confent  J^fJ[  ^  ^^", 
to  the  robbery  :  Nam  ^ui  non  prohibet^  cum  frobihr^  Com.  43V. 
pofitjuber  (/). 

CXXIV.    *^  NEMO  PR^SUMITUR  ALI^NAM  POSTE- 


RITATEM  SU^  PRiETULISSE. 


»f 


Therefore,  if  tenant  in  tail  difcontinuc  the  eftate  c«.  Lit.  373, 
tail,  and  hath  iflue,  and  dies,  and  the  uncle  of  the 
iffue  rcle^ics  vo  the   difconunuee,  with    warranty, 
ud  dies  without  ifllie ;    this  is  s^  collateral  warranty, 
and  piall  bar  the  iflue  in  tail,  althpugh  the  uncle  had 
no  right  at  all  to  the  land  intail^d^  becaufe  the  Law 
prrfumes  that  the  uncle  would  not  unnaturally  dif-  Wiop.  215. 
inherit  his  lawful  heir,  being  of  his  own  blood,  of^*^^^*"^*' 
that  right  which  the  uncle  never  had,  but  came  to  the 
heir  by  another  mean. 

Thu$,  alfo,  where  ^  n^an  introduces  his  will,  '^  Fgr  WriRht  v. 
"  ihofe  worldly  goods  and  ejfates  wherewith  it  has  ^.^**r' 

pleafed  God  to  blefs  me,  I  give  and  demtff  to  A. 
''  her  heirs  and  affigns  for  ever,  all  my  lands  at  B. 
''  and  I  give  and  bequeath  to  A.  aforefaid  all  my 
'^  land  at  C  ;"  it  was  adjudged  that  J^  (hould  only 
Uke  an  cf^Btt  for  life  in  the  lands  at  C.  and  that  the 
/everiion  (hould  defcend,  although  the  will  contained 
I  legacy  of  one  Jhtlling  to  the  heir  at  law ;  for,  by 
LoitD  NfAKSFiELD,  exprcfs  words  of  limitation,  or 
fronds  tantamount,  as,  "  all  my  eftate,'*  or,  **  all 
*  my  intereft,"  are  neceffary  to  pafs  j^n  eftate  of  in- 
ieritance ;  but,  "  all  my  lands  in  fuch  a  place,*' 
re  not  fufficient,  for  they  are  merely  defcriptive  of 
l)e  local  (ituation,  and  oiUy  carry  an  eftate  tor  life  ; 
od,  words  tending  to  diftnberit  an  heir  at  law  are  not 
tficient  to  prevent  his  taking,  unlefs  the  ejlate  l^e  e^^ 
refdy  given  to  fomebody  elfe. 

CXXV.     "    NEMO    TENETUR    ARMARE    APVER-i 


SARIUM  SUUM  CONTRA  SE." 


Thifr^eforc,  where  a  juror  is  challenged  for  the  Co.  Lit.  ^^^ 
hundrcdj  or  for  cofinagc,  he  is  not  bound  to  (hew  ^^%^  64s* 


% 
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that  he  has  not  fufficient  land,  or  that  he  is  relate 
to  the  party,  but  the  perfon  challenging  muft  mai 
it  appear. 
Dougl.  667.  So,  alfo,  in  declaring  on  a  deed,  as  in  covenan 
it  is  only  neceffary  to  Iiate  enough  of  the  deed  t 
{hew  a  tide  to  the  adion. 

CXXVI.  ^^  IJIHIL  MAGIJ  -EQJTITATI  CONSEN- 
TANEUM  EST,  QUAM  UT  IISDEM  MODIS  REi 
PISSOLVATVR  QUIBUS  CONSTITUITUR.'* 

Jacob,  9«.  Thus,  where  ^n  eftate  is  vefted  in  the  king  I 

5.  Co.  26.  niatter  of  record,  it  cannot  be  devcfted  out  of  hin 
except  by  matter  of  record.  An  Ad  of  Parliamei 
cannot  be  avoided  or  repealed  but  by  Parliament.- 
A  bond  cannot  be  difcharged  by  a  parol  agreemen 
A  deed  under  hand  and  feal  can  only  be  rdeafed  I 
fome  other  writing  figned  and  fealed ;  for,  as  ^^  n< 
"  thing  is  more  agreeable  to  equity  than  that  evei 
*'  thing  (hould  be  diffolved  by  the  fame  means 
■^  was  firfl:  conftituted,"  every  contrad  or  agrc< 
ment  muft  be  releafed  by  a  matter  of  as  high  a  na 
ture  as  that  is  which  is  intended  to  be  releafed. 

CXXVIl.       •*     NIMIA      SUBTILITAS     IN     LEGE 

REPROBATUR," 

^u  Othi^         Therefore,  where  an  exception  was  taken  againl 

the  confirmation  of  the  charter  of  Queen's  Collcg 

in  Oxford,  becaufe  it  was  ^^  fu//  nomine  Aula  Rcgin/^ 

whereas  the  charter  it felf  was    ^^  Aula  fcholar urn  h 

gtnx ;"  the  Judges  held  the  variance  tofline  and  ioi 

material. 

Buck's  Cafe,       Thus,  alfo,  where  a  man  made  an  affidavit  thj 

£5!*!^."''^  he  ''  underfioot'  and  believed  fo  and  fo;  and  bc^ 

indided  upon  it  for  perjury,  the  indidment  charffl 

that  he  had  falfely  fworn  that  he  undertopS^  and  W 

lieved,  &c.   omitting  the  letters;    Lord   MaKI 

fiELD  and  the  Court  of  King's  Bench,  after  codI 

dering  all  the  cafes  on  the  fubjed,  held^  that  the  t 

riance  was  immaterial. 

Htrt'«  Cafe,        So  alfo,  in  an  indidment  of  forgery,  ^  bill  of  c 

ibid.  1^7-       change,  in  reciting  the  bill,  inftcad  of  "  yalqe  1 

^^  ceivci 
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"  ceived/*  k  was    '^  value  receiviy*  aud  adjudged 
immateriaL 

CXXVIII.  '*  VULLUS  COMMODUM  CAPERE  POTEST 

DE  INJURIA  SUA  PROPRIA.*' 

Thus  in  the  cafe  of  leffor  and  lefTee  of  lands  for  J»cob,  f|. 
years^  if  they  join  in  cutting  down  the  timber-trees, 
the  leffor  cannot  punifli  the  leffee  for  committing 
waftc ;   for  then  he  would  take  advantage  of  his 
own  wrong. 

So,  alfo,  if  a  man  be  bound  in  a  bond  to  ap- 
pear at  a  certain  place  on  fuch  a  day,  and  the  obli- 
gee cafts  him  into  prifon,  fo  that  he  is  thereby  wrong- 
fully prevented  from  performing  the  condition,  the 
obhgor  (hall  not  derive  any  advantage  from  the  non- 
performance of  the  condition. 
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CXXIX.     ^^    NOMINA  SI  NESCIS,  PERIT  C0G)7ITI0 


RERUM." 


Right  interpretations  and  etymologies  are  necef- 
fary  in  law ;  for.  Ad  re£le  docendum  primum  oportet  no-  ^:  L'^'  *•• 
mina  inquirere^  quia  rerum  cogniiio  a  rerum  nominibus     *"^'  * 
iependet.     Thus,  by  the  etymology  of  the  word 
^*'  foccagiumy^  Littleton  expounds  the  nature  of 
the  tenure,  and  diftinguilhes  it  from  Knight's  Ser-  ^^^  LU,  t6. 
vice ;  by  which  it  appears,  that  the  names  of  things 
4re  diligently  to  be  obferved,  to  preferve  proper  di- 
ftin&ion,  and  avoid  confufion  :  Nomina  fp  per  das  cer^ 
ti  diftindtio  rerum  perditur. 

Thus,  by  enquiring  into  the  etymology  of  the 
word  ^*  penetrate y*  it  feems  to  be  as  proper  to  fay, 
**  the  woiy^ii  penetrates,'*  as  to  fay  that  *^  the  bullet  Long's  cafo 
•*  penetrates,"  ^uia  penetro  derivatur  a  penitus  i,d.Ray">K 

ft  INTRO. 

So  alfo  it  has  been  lately  determined,  that  the 
word  **/ro«j'*  may,  in  the  vulgar  ufe,  and  even  in 
the  ftridt  propriety  of  language,  be  taken  either  inclu-  Cowpcr,  n?. 
Jively  or  exclufively:   Therefore,  where  tenant  for  Hfe,  '*^* 
with  a  power  to  leafe  in  pojfejion  and  not  in  reverjion^ 
grantqd  ^  leafe  to  hisi  only  daujjhrer  for  t^Yenty-one 

H  z  years^ 
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years,  to  commence  "  from  the  di^  of  the  date, 
the  Court  held  it  to  be  a  Icafe  in  pofleflTion. 

CXXX.  **  1?0N  ACCIPl  p£B£NT  VERBA  IN  Dg- 
MOMSTRATIOH^M  ¥/^L%AlA,  QiTiC  COMPETUKT 
IN  LIMITATIOHE  YERAM." 

Baeoii,  ii.  Therefore^  if  the  parifh  of  Hurj^  extendi  into  the 
I>yc«'t  s*^37*t  counties  of  ff^ilts  and  Berks,  and  a  grapt  be  made 
,.RpU.  Ab,  ^j.  ^  ^j^^^  cc  called  CALhis,  fituate  and  lymg  in  the 
jon^  j7S|.  ^^  parifh  of  HurJ  in  the  county  of  fpllis  ;*'  whereaf , 
Cro.  c^r.  ^7-  jj^  faft^  the  whole  clofe  lieth  m  that  part  of  the  pa- 
^^^*  rilh  which  is  within  the  county  of  Herts ;  yet  the 

eftate  fiiall  pafs,  t>?caufe  the  defcription  contains  (bf* 
ficient  ^er^ainty^  inafn^uch  t\s  the  cWe  is  poii\te4  oyt 
by  its  proper  name,  f^nd  which  certainty  me  falfe  re-  - 
ference  aoes  not  deftrov ;  for  thc  VQWla  **  in  the  : 
•*  county  of  IVilts,**  (hall  not  be  taken  to  rdfer  to  ■ 
the  chfe  only  ;  and  fo  be  falfe,  inftead  of  to  the  parijh,  ' 
and  fd,  in  (ome  fort^  be  true;  but  (hall  be  conttrued, 
"  a  clofe  called  CalUs,  fituated  in  the  parifh  oi  Hurji 
"  in  the  county  of  fVtlts.^'    But  if  the  gtai^f  had 
been  •  •  all  niy  lands  in  the  parifh  of  HurJi  in  tjic 
**  county  of  ffllts,*^  and  all  the  grantor'^  lands  had 
been  in  the  county  of  Herts,  nothing  had  pa^ed. 
B-.con.  77.         Thus,  alfo,  where  a  man  grants  "  all  and  ilin^- 
Cio.Eiii.  113*^  lar  my  lands  in  the  tenure  of  John  Dae,  which  ^ 
rPetVeVms. "  ?  ^^^^  purchafcd  of  ^ames  Nokes,  ^s  by  an  in-  " 
5».  '  *'  denture  of  leafe  made  to  J.ofepb  Brown,  ^Wk  more 

Cro.jacii*   <«  ftjiiy  appear;"  if  the  grantor  has  land  wheretit 
fome  of  thcfe  references  are  true  and  the  reft  falfe, 
and   no  land  wherein  they  are  all  true,    nothine 
paflTes ;  as  for  inft^nce,  \i  he  hj^d  land  in  the  tenure  rf  ■" 
John  Doe  purchafed  of  James  Nokes,  but  not  fpcd*.  * 
fied  in  the  indenuire  to  Jofepb  Brown  ;  or  if  he  lad  - 
land  purchafed  of  Jvmes  Nokes,  and  fpecified  in  »;- 
indenture  to  Jofeph  Brawn,  but  not  in  the  tenure  •§== 
John  Doe  ;  but  if  he  had  had  fome  lapd  whcrdi! 
all  thefe  demonfb^tions  were  tnie^  and  (oroe  Ifod'F 
wherpin  part  of  th?  demonfbration  w^  true  and  fit^ 
falfe,  then  they  fhall  be  intended  words  of  liiiaii'— 
tion  to  pafs  only  thofe  lands  wherein  i^U  thefe  cfe 
(sumfti^es^  are  tr\^e. 
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CXXXI.     ^*    NOK  IMPEDIT  CLAUSULA  DEROCA- 
TORIA9    Q^O     MINUS    AB    BADEM    POTESTATE 
USS    PlSsOLVANTClt    A    (^TIBUS    CONSTITtUN- 
TUR/' 

The  *chufiita  dtrogatoria  is,  by  the  corrmoh  pnic-  Btcoui  17, 
ticai  tcnn,  called  claufula  ion  ohfiantt,  Und  is  of  two  *'  ^  ^*" 
forts,  de  pr^terito^  and  de  future ;  the  one  weakehing 
and  dilannuUing  any  matter  pdft  to  the  Contrary  { 
the  other  any  matter  to  come;    The  claufula  mn  oi^ 
JloMte  de  futurOf  is  in  judjgmtfnt  of  law  idle  and  df  no 
force,  becaufe  it  would  deprive  meh  bf  that  which 
of  all  other  things  is  mod  incident  to  the  Uumah 
condition,  viz.  alteration  and  rcpentantci    There-  *•  Bl.c©m. 
fore,  although  a  man  makes  his  laft  will  and  tefta^  ^*'* 
mcnt  irrtvotabk  in  the  ftrongeft  W6rds,  yet  he  is  at 
liberty  to  revoke  it ;  for  aAs  which  are  in  their  na* 
tures  revocable^  cannot,  by  any  ftrength  of  wordsj 
be  fixed  and  perpetuated. 

As  to  the  difpenfing  power  which  was  formerly  j^.  Hiwk.  P.C, 
czeFcired  as  a  part  of  the  king's  prerogiativ^,  it  is  ss3* 
coaded  by  i.  /f?//.  and  Mary^  it;  2*  fc.  2.  that  every 
difpei^ation  by  non  obftanhj  of  or  to  any  ftatuee,  kr 
any  part  thereof,  (hall  be  held  void  and  of  none 
efie^i  except  a  ngwer  of  difpeniing  be  allowed  iii 
fuch  ftatute. 

CXXXIIi    *'    NbN    OFFICIT    icONATUS    UilSt    SE- 

<^ATUR  tPFfeCtUS*** 

Therefore,  perfons  wlio  hold  offices  o£  truft  and  g     ,  ^^^ 
toftfidcDcfe  (hall  hot  forfeit  them  by  a  bare  endea-  ^]fcV\l*. 
Irour  or  intention  to  do  dn  adt,  although  they  declare "^^'infi-  '<^7- 
their  imention  by  cjtprefs  words^  except  the  a6t  it-^':^*^'"^*'^^^' 
fetf  be  put  in  ekdctttion ;  £ls  if  the  keeper  of  a  park 
fliall  fay,  "  I  will  kill  all  the  game  within  my  cuf- 
••  tody,"  or,    **  I  will  cut  down  fo  many  trees  in 
••  the  p»rk,**  but  ih  fift  kills  none  of  the  game, 
liQr  fidu  any  bf  fhc  trees,  this  is  no  forfeit<iire ;  for 
t  ctbfe  ejS  forfeiture  muft  be  fome  ad  done,  and 
M  a  bilt  iotCBttion  or  enterprile,  of  which  the  party 

H  3  may 
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may  repent  before  the  execution  of  it,  and  upon 
which  no  prejudice  cnfues. 

CXXXIII.      "    NON  POTEST    ADDITCI  EXCEPTIO 
EJUSDEM  REI,  CUJUS  PETITUR  DISSOLUTIO." 

^^^\  Therefore,  if  a  man  be  attainted  and  executed, 
39.  '  '  and  his  heir  brings  a  writ  of  error  on  the  attainder, 
f.Htn.  i.  pi.  the  corruption  of  biood  which  followed  upon  the 
^f^rtt  3^.  attainder  cannot  be  pleaded  to  interrupt  his  convey- 
ing in  the  writ  of  error,  for  that  would  be  to  pre- 
clude the  poffibility  of  an  attainder  ever  being  rc- 
veried ;  and  it  would  be  abfurd  and  repugnant  to 
itfelf,  to  admit  a  plea  in  bar  of  fuch  matter  as  is  in- 
cluded in,  and  to  be  defeated  by,  the  fame  fuit.  But 
whether  this  rule  (hall  take  place  where  the  matter 
of  the  plea  is  to  be  avoided  in  another  fuity  than 
that  to  which  it  is  pleaded,  feems  doubtful,  Lori> 
Bacon  is  of  opinion,  that  the  rule  does  extend  to 
fuch  cafes ;  for  othcrwife  this  mifchief  might  enfuc^ 
that  the  party  might  plead  the  matter  acrofs  either 
of  them  m  the  contrary  fuit,  and  by  that  means  in- 
tercept die  progrefs  of  both  fuits,  and  prevent  right. 
Thus,  if  a  man  be  attainted  on  two  feveral  errone- 
ous attainders,  the  corniption  of  blood  might  be 
pleaded  tranfverfelyj  and  fo  the  writ  of  error  barred 
upon  bodi. 

CXXXIV.  "  NON  VIDETUR  CONSENSUM  RETIN¥- 
ISSE  SI  QUIS  EX  PRJESCRIPTO  MINANTIS  ALl- 
QUID  IMMUTAVIT.'* 

B^con'i  Max-  Thus,  if  onc  man  threaten  another  to  the  fear  of  i 
irai,  $»/  his  life  unlcfs  he  will  give  him  a  bond  for  foitf  ]^ 
pounds,  and  the  party  threatened  refufes  to  pn  V 
the  bond  for  that  fum,  but  offers  a  bond  for  twenty  ^ 
pounds,  or  any  lefs  fum,  the  law  will  not  confidor  =; 
this  bond  to  have  been  voluntarily  given,  althoud^  :'^- 
thc  promife  and  offer  of  it  proceeded  from  himfdlv  '•- 
but  they  will  rather  confider  that  he  had  firmnds  > 
enough  to  refill  the  larger  demand,  but  was  com-  ^ 
pcUcd  by  fcai-  to  offer  die  Icffer ;  for  although  chote  C 
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and  dcftion  be  in  general  evidence  of  eonfent,  yeti 
as  the  tranfaftion  commenced  by  durefs^  it  (hall  no 
be  prcfumed  to  have  ceafed  and  determined,  be- 
taufc  the  party  durejfed  made  the  motion  and  of- 
fer. But  if  he  had  drawn  any  confideration  to  him- 
fclf ;  as  if  he  had  faid,  **  I  will  give  you  the  bond 
you  demand,  if  you  will  give  me  that  piece  of 
plate  ;'*  the  durefs  would  be  difcharged,  except  it 
had  been  firft  moved  by  the  party  committing  the 
dtn-fji;  as  if  he  had  faid,  "  Take  this  piece  of  plate^ 
**  and  give  me  a  bond  for  forty  pounds  ;**  lor  in 
this  cafe  the  gift  of  the  plate  would  have  been  good 
and  the  bond  void.     Sed  qu^re. 


CXXXVi     *^     NO     MAN    CAN    DO    AN    ACt    TCl 

himself/' 

■ 

A  Man  cannot  prefent  himfelf  to  a  benefice,  or  ri^.-  ,•*• 
inake  himfelf  an  officer,  or  fue  himfelf,  or  fummon  '^'"  '**' 
lumfelf ;  and  therefore  if  a  fherifT  fuffer  a  common 
recovery  it  is  error,   becaufe  he  cannot  fummon 
himfelf. 

Upon  this  Maxim  it  is  that  the  doftrine  of  remitter 
h  principally  founded  (/)  ;   and  therefore,  where  a  (^j  q^^  ^iti 
man  poffefTes  an  inchoate  right,  and  cannot  obtain  349.  b.    '^ 
the  legal  right  becaufe  there  is  nobody  to  fue  but 
himfelf,  the  law  will  put  him  in  the  fame  plight  as 
he  would  have  been  iii  if  he  had  recovered  by  judg- 
ment of  law  againft  another  («).      Thus,   in  real  ^ 
cflates,  if -^.  diffeifes  B.  that  is,  turns  him  out  of  pof-  ll\^ 
feffion,  and  dies,  leaving  a  fon,  C. ;  whereby  the  eltate 
defcends  to  C.  the  fon  of  J. ;   B.   is  barred  from 
entering  thereon,  till  he  proves   his  right  in  an 
aftion  :  now,  if  afterward  C.  the  heir  of  the  difleifor ,.  gj.  com.a#. 
makes  a  leafe  for  Ufe  to  D.  with  remainder  to  B.  the 
difleifee  for  life,  and  D.  dies ;  hereby  the  remainder 
accrues  to  jB.  the  difleifee ;  whq  thus  gaining  a  new 
freehold  by  virtue  of  the  remainder,  which  is  a  bad 
tide,  is  by  aft  of  law  remitted,  or  in  of  his  formel: 

«id  furer  eftate  ;  and  therefore  there  is  no  remitted 

to  a  right  for  which   the  party  has  no  remedy  by 

H  4  So, 


1^^  ESTABLISHBDMAXIMS. 

x.Bi.Comsif*      ^  ^^^^  ^  ^rfonal property,  in  the  cafe  of  a  Ugal 

executor  who  is  alfo  a  creditor  to  the  teftator,  the  law 
allows  him  to  retain  his  own  debt  againft  ail  others 
of  an  equal  or  inferior  d^ree ;  for  as  the  other  cre- 
ditors m^y  bring  a&ions  againft  him  for  their  debts, 
and  he  cannot  bring  an  a&on  againft  himfelf,  the 
Law,  by  a  fpecies  of  remitter,  enables  him  to  re- 
tain the  amount  of  his  demand ;  for  the  beni^pity 
of  the  Law  is  fuch,  that  where,  to  preferve  the  Prmci* 
pies  and  Maxims  of  the  Law,  it  depriveth  a  man  of 
Bi  Com.  ao.  ^^*  remedy,  it  will  rather  put  him  m  a  beuer  degree 

^'  and  condition  than  in  a  worfe :  Nam  quad  remedio 

^   ^     deftituitur^  ipfa  re  valet ;  jf  culpa  abfit. 

CXXXVI.    **    K»LLUM  S-IMILE  IST  IDEM.** 

J  Therefore^  in  an  adion  for  (landering  a  man's 

4.cL  i^.  ''^  ^^^  ^o  ^^  manor  of  Hely^  the  declaration  ftated  that 
i.ane,  «&.       the  defendant  had  faid,  /^  I  have  a  kafe  of  the 
Dotain  PU-  ((  manor  of  Hely  for  ninety-nine  years:"  to  this  dc- 
,  s  •     ^.Jj^p^Jqj^  ^g  defendant  pleaded,  that  after  the  dc- 
ceafe  of  her  hufband,  ^'  talis  indentura  qualis  in  nor- 
ratione  fpecificatur ^*  came  to  her  pofleffion  among 
other  writings,  &c.    An  objedion  was  taken,  upon 
demurrer,  that  this  was  not  a  diredi  anfwer  to  the 
indenture  alledged  in  the  declaration  ;  for,  Uilis  inden-^ 
tura  IS  not  eadem  indentura,  becaufe.  Nullum  Jimk  ejt 
idem ;  and  the  Juftices  were  clear  and  unanimous, 
that  for  this  realon  the  plea  was  bad. 

CXXXVIL    ^^   OMNE  SACRAMENTIXM  DEBET  ISSI 

DE  C£RTA  SCIKNTIA." 

The  word  Witnefs,  fays  Lord  Coke,  is  derived 

4-  inft-  »79-    from  the  Saxon  verb  weten,  which  iignifies  scirb} 

§uia  de  quibusfciunt  teftari  detent ;  and,  Ottenefacri- 

mentum  debet  ejfe  cert^  /dentin.     In  Latin,  a  witncfi 

is  called  testis  ^  teftandoy  and  Tefiari  eft  teftimtm- 

um  perbibere ;  from  whence  fprings  the    MuiiRf 

Plus  valet  unus  oculatus  teftis,  quam  auriti  decern ;  bxt 

Teftis  de  vifu  pr^ponderat  aliis :  for,  as  all  demon- 

UwoTEti^   ftnition,  fays  Lord  Chief  Baron  Gii^eert,  ti 

dttut,  p.  |.    founded  on  the  view  of  a  man's  own  proper  fesiiei 


BSTABLtSttED    UAXIlfSi  X»5 

by  a  gndadon  of  clear  and  diftinft  jperceptions,  (o 

aU  probabiltty  is  foimded  upon  obicare  and  indi- 

ftinft  TiewS)  or  upon  report  trom  the  fight  of  others. 

The  aneftatioaor  a  witnefs^  therefore,  mud  be  toj^^  ^  1^^^ 

what  he  knew,  and  not  to  that  only  which  he  hath  denccv  149, 

heard,  for  a  mere  hearfay  is  no  evidence ;  although  *^^" 

under  certain  circumflances  it  may  be  allowed  in 

cQBXobonuion   of  what   ha$  been    diredly  fworn. 

The  genenl  rule  is,  that  teftimony  upon  oath  mud 

deai^  exprefs  the  fad  fworn  to,  to  have  been  fo 

fsLC  Within  the  party's  own  and  certain  knowledge, 

that  perjury  may  be  aliigned  upon  it,  if  it  Ihall  turn 

out  that  he  has  intentionally  (worn  what  is  filfe.-?- 

Therefore,    an  affidavit  to  hold    a    man  to  bail, 

where  the  words  were  **  in  indebted,"  inftead  of 

'^  fi  iodebced,*'  w^  rejected  as  containing  no  alTer-  s.  WiUWij 

tion ;   for  there  is  nothing  predicated.     So,  aifo,  ***• 

an  aimunentati ve  affidavit  is  infufficient;  as,  if  a  lega-  i-Tenn  R«p^ 

tee  iwcar  that  the  executor  made  him  fuch  a  pro-  ^*^ 

miie,  and  therefore  he  is  indebted.     But  affignees, 

executors,   &c.  who  are  plaintiffs,  are  allowed  ex  ne- 

afiiaie  rei  to  i^tdj:  to  a  debt  as  to  their  ^^//>/ only ; 

m  thcT  cannot  have  certain  knozvledge  of  the  faft  of 

1(3  exi^nce,  and  therefore  cannot  take  a  pqfitive  »•  Tam  Rep. 

•ifA.  And  although  it  has  been  generally  conceived,  ^* 

aodfaid  by  great  authority  {x),  that  "  perjury  cannot 

"  be  affigned  in  any  thmg  which  is  not  within  the  (»)  U-  Ch. 

"  kmrwledge  of  the  deponent ;  as  if  he  fwears  upon  JJ^^j/^^"^ 

^*  bis  heliefy  fx,c.  for  that  what  he  fwears  upon  his  Eridence,  55. 

"  belief  is  not  within  the  compafs  of  his  oath ;"  (^)^^|^* 

yet  that  opinion  is  now  entirely  exploded  :  for  it  has  ^^J  ^' 

been  declared  by  Lord  Chiet  Juftice  De  Grey  in»'BUck.88f. 

the  Common  Pleas  (j),  and  by  Lord  Mansfield  S^'^T''^ 

io  the  King's  Bench  (2;),  that  a  man  may  be  indided  («)  Pedieir"! 

for  perjury  in  fwearing  that  he  believes  a  faft  to  be  ^'f*.   -, 

tnic  which  he  muft  know  to  be  falfe.  iiH^  ""' 

CXXXVIIL    ^^    OMNE    MAJITS  CONTINET    IM    S£ 

MINUS." 

Therefore  if  a  man  tender  a  greater  fum  of  money 
duui  he  is  bound  to  pay,  yet  the  tender  is  good ;  for,  waai^csfc^ 
ttgimdo  plus  Jit  quim  fieri  debet  videtur  etiam  illud  fieri  s*  Co.  ti|« 

auod  ■■■  • 


^^  ESTABLISHED    MAXIMS; 

quod  faciendum  eft:   Et  in  majore  fnmma  continetiit 
minor.     So  alfo  where  a  man  is  empowered  to  make' 
ojfignsy  he  hath  thereby  an  implied  power  to  ap- 
Lotd  Shrwf-  P^^^^  ^  deputy ;  for,  Cui  licet  quod  majus  eft  nan  debel 
bnryt  cafe,    quod  minusMon  licere ;  as  where  the  office  of  fteward 
9.  Co.  48.       IS  granted  to  a  man  and  Ipis  heirs y  he  may  make  a 
Aaittp.  45-    ^^p^fy^    Thus,  alfo,  a  man  in  prifon  (hall  not  be- 
bound  by  a  recovery  by  default  for  want  of  anfwer 
in  a  Court  of  Record  in  a  real  adlion,  which  is  mat- 
C    Lit.  160.  ^^^  ^^  record ;  and  a  multo  fortiori  he  (hall  not   be 
bound  by  a  dcfcent  in  pais  which  is  matter  of  deedi 
and  consequently  of  an  inferior  nature;  for  the  ar- 
gument, fays  Lord  Coke,  a  minor e  ad  majus ^  al- 
ways holds  affirmatively,  and  the  argument  i  majore 
Ibid.  ^d  minuSy  negatively;  the  realbn  ot  which  is,  quod 

-   in  minori  valet y  valebit  in  majori ;  et  quod  in  majors 
non  valet  y  nee  valebit  iH  minori^  1 

The  Statute  of  i.  Edw.  6.  c*  3.  enafts,  thatthofe 
,  who  are  attainted  for  dealing  horfes  (hall  not  have 
their  clergy ;  and  therefore  as  penal  ftatutes  arc  to  be 
conftrued  ftridtly  and  literally,  the  Judges  held  thai 
it  did  not  extend  to  a  perfon  ftealing  one  horfe  only, 
and  the  Legiflature  was  obliged  to  fupply  the  de- 

Baccn'f  Max*  ^^^  *  '^^^'  ^^"^^  LoRB  Bacon,  if  the  ftatutc  had  ta- 

7^  *  ken  clergy  from  thofe  who  ihould  fteal  one  horfe y  nd 

queftion  could  have  been  made  but  that  he  whd 

ftole  more  than  one  would  have  been  within  it :  ^id 

omne  fnajus  continet  in  fe  minus. 

CXXXIX.      '*    OMNE    ACTUM      AB      AGElTriS 


INTEKTIONE  EST  JUDICANDUM. 


» 


0^^^^   J-.      The  intention  of  the  adling  parties,   in  formina 

^'^^ '        contrads  and  obligations,  is  the  chief  thing  which 

the  Law  regards.     Thus,  where  a  bond  was  made/ 

p.^^  **  Know  all  men,  &c.  that  I  John  Doe  am  held 

ft.Sauttd.i57«  "  and  firmly  bound  to  Richard  Roe  in  the  fum  of 

'*  twenty  pounds  to  be  paid  to  the  faid  John  Doe^ 

miftaking  the  name  of  tne  obligor  for  that  of  the 

obligee;  yet  the  bond  was  adjudged  to  be  good,  for 

the  intention  of  the  parties  clearly  and  manucftly  ap- 

Piowd.  ic6.    P^^rs.     The  Law  will  likewife  take  one  word  w 

^'^  A2i       another  in  deeds,  to  iupply  the  iniemion  of  the  par^ 


ESTABLISHED    MAXIMS. 
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tics ;  as  i^vhere  a  man  has  a  remainder^  and  he  grants 

it  to  another  by  the  name  of  a  reverfion ;  yet  the 

grant  is  good^  notwithflanding  the  property  thus  con-  ^^  p^^^  '^^^. 

vcycd  is  mif-termed.     And  in  conftruing  wills  the  457. 

intention  of  the  teftator  is  always  .the  governing  *•  ^**  ^*'"*' 

principle,  fo  far  at  leaft  as  that  intention  can  be^ 

reconciled  with  the  eftabliflied  rules  of  law. 


CXL.    **    OMNIA    PRiESXJMITNTUR     SOLEMNITER 

ESSE  ACTA." 

Therefore,  fays  Lord  Coke,  fpeaking  of  the 
predimptions  of  law  in  the  cafe  of  a  charter  of  feoff-  Co.  Lie.  6.  b. 
ment,  it  all  the  witneffcs  to  the  deed  be  dead  (asj*  J^*"^  ^•p' 
no  man  can  keep  his    witncffes  alive>  and  time  ^^' 
wearieth  out  all  mpn),  then  violent  prefumption, 
which   (lands  for  a  proof,   is  continual  and  quiet 
pofleilipn ;  for.  Ex  diuturnitate  temporis  omnia  prafu- 
mutttur  folemniter  ejfe  a£ia. 

So,  alfo,  if  a  landlord  fues  for  rent  due  at  Michael- 
mas 1754,  and  the  tenant  cannot  prove  the  pay- 
ment, but  produces  an  acquittance  for  rent  due  at  a  3-  Bl.  Om, 
fubfequent  term  in  full  of  all  demands,  this  is  a  vio-  ^^'^ 
lent  prefumption  of  his  having  paid  the  former 
lent,  and  is  equivalent,  fays  Sir  IVilUam  Black ftpne, 
10  full  proof;  for  though  the  aftual  payment  is  not -,    -. 

Co.  Lit*  373* 


k' 


pioved,  yet  the  acquittance,  in  full  of  all  demands,  Giib.Evidcni 
is  proved,  which  could  not   be  without  fuch  pay- 161.  Scd  vide 
ments;  and  therefore  it  induces  fo  violent  a  prefump-  *^^*^™  ^*^ 
don,  that  no  proof  fliall  be  admitted  to  the  con*  stntton  ir. 
irar)'.  R*^**- 


CXLI.       *'     ONE     THING     SHALL     ENURE      FOR 

ANOTHER."  ^  ^ 

Noyi  41 « 

Thus  where  a  statute  merchant,  which  by 
Ac  i^.Edu\  I.e.  I.  ought  to  be  fealed  with  two  Afcuc's  ctfc, 
feals,  was  fealed  only  with  one  feal,  and  therefore  ^ro-Eiu.  3*  9- 
Toidasa  ftatute,  yet  it  was  held  that  the  conufee  ^^^*  *®^' 
might  fue  upon  it,  as  upon  a  bond  at  Common 
Law,    So,  alfo,  if  a  lelTor  infeoffthe  leffee  for  Ufe,  j^^y*,  ^^^ 
k  (hall  enure  as  a  deed  of  confirmation.  ims,  41. 

tr 


I08  feStABLl^HEDMAklMJ. 

Cowp.  609.  It  is  &  general  nile^  that  if  deeds  cannot  opehite  iii 
one  form,  they  (hall  operate  in  that  which  by  laW 
will  effectuate  the  intention  of  the  parties; 

.    CXLII.    "  PERSONA  CdKJtJNCTA  JB,Qj;i  PARATUR 

INTERESSE  PROPRlo/* 

^  The  Law  pays  fuch  refpeft  to  nature  and  con-. 

s^.  *  jiuK^ion  of  blood,  that  in  many  cafes  it  compans 

^.  Brawn  C    and  matches  nearnefs  of  blood  with  confiderations  of 

^  **^  profit  and  intereft.     If,  therefore,  a  man  covenants 

In  coAfideration  of  blood  to  ftand  feifed  tb  the  ufe 

of  his  brother,  fon,  or  near  kinfman,  a  life  is  well 

raifed  by  this  covenant ;  but  confatiguinitv  forms  no 

ground  upon  which  to  raife  a  p>eifonai  contract ; 

tor  a  promife  by  a  father  to  give  his  fon  fuch  a  funi 

(d)  In  the  cafe  of  money  in  confideration  or  blood  is  nudum  paEtum^ 

*^****^rin.  "^^^  ^^  ^JJ^^pfi^  lies  upon  it.  Sed  qu^re^  for  Loan 
Term,  17S9!  Thurlow  declared  (tf),  that  he  could  not  under-* 
t.BrownCC-  (jQce  to  fay,  that  a  promiflbry  note  given  by  a  wo-^ 
Plow.  4.  «5-  ^*°  ^^  ^  truftee  as  a  provifipn  for  her  child  wai 
66.      nudum  paSum :  a  parent  may  maintain  and  uphold 


••  ^"^'  5^^^  his  children  in  their  law  fuits,  without  being  guilty 
i.^BUCooi*  '  of  the  offence  called  maintenance ;  he  may  allojul^ 
4S0'  tif^;  an  affault  and  battery  in  defence  of  the  peribns 

W  Ld.  Bacon*  of  his  children. 

If'  Co  Lk.  ^*  ^^^^*  ^^  ^  minor  contraft  for  the  n\irfing  of 
iij.  a.*nocet.  his  lawful  child  (l/)y  he  cannot  avoid  it  by  the  plea  of 
muchamous  infancy y  any  more  than  if  the  control  had  been  for 
Ihbfu^ieSr'  ^caents,  erudition,  or  other  neceffaries  for  himfelf. 

CXLIIL      ^*     PR-flETEXTU     tiCITI     NON     P£BKT 

ADMITTI  IttldlTtxM." 

I>rer»)s«  If  a  leifee  hath  liberty  to  fell  trees  to  repair  the 

Wing.7aB.  hoyfe,  and  he  fells  four  oaks  for  ihtLi  purpofe,  and 
fells  them,  and  afterwards  buys  four  other  oaks  ii 
good,  yet  it  is  wade ;  for  the  cutting  of  theni  dowfi 
snd  Jelling  them  was  a  toit.  So  if  a  man  fell  £be  di- 
ftrefs  which  he  hath  taken  and  impounded^  and  af- 
terwards, on  finding  his  error,  he  buys  thc^  again 
and  impounds  them, .  yet  dieir  fate  was  a  tort,  afld 
the  repurchafe  and  impounding  of  them  afterwardi 

wUl 


tsrill  not  purge  it.  So,  alfo,  if  a  man,  feeing  his  nei^h* 
bouf^s  beads  ifn  another  man's  ground,  drives  thein 
out,  ye(  the  owner  of  the  foil  (hall  have  an  a£Uon 
pf  trefpafs  i^inft  him;  for  he  cannot  pretend  in 
excufe  ti)a(  the  tj^afts  '9i^t  iiamage  feafant.  Sp^  i>^r,|4. 
alfo,  if  a  leflbr  is  bound  to  a  man  in  one  hundred 
poimds,  and  the  leiTee  cuts  down  timber,  with  the 
produce  of  which  h^  pays  the  bond  on  account  of 
the  Icffor,  yet  this  (hall  not  excufe  him  from  the 
wafte ;  for  it  is  not  lawful  for  a  man  to  do  a  wrong, 
Tvhatever  may  be  the  motive* 

CXLIV.    *^  QUILIBET  POTEST  RENITNCIARE  JURI  wi„^^ 

PRO  8£  INTltODUCTO/'  i.  IaA.  tt)v 

Thus  the  ftatute  23.  Hen.  6.  c,  10.  which  dir?^^  i#,C©,ioi. 
(henfis  to  take  the  bail  of  fufficient  per/on^  for  the 
appearance  of  ^  prifoner  on  the  return  of  the  wrif, 
is  held  not  co  re(tr^n  the  (herifT  from  taking  the  bail  . 
pf  a  Jingle  per/on y  or  from  becoming  himfelf  an- 
farerable  for  the  prifoner's  appearance ;  for,  as  be  is 
liable  to  be  amerced  on  the  non-appearance  of  the 
putyiand  astheftaiute  was  made  for  his  benefit, 
heimay  ruq  tl^e  riil^  of  renouncing  it. 

CXLjV.    ^^  0371  Piiion  psT  Ti^MPoiy  fonoa 

EST  jitre/' 

HuV  pnority  in  poi^^  of  (tme  e(Hb}iihes  a  fuperi-  Co.Lit.T4«|4iu. 
I   ority  of  nght,  ii  a  n^axim  diat  pikes  place  whenever  one  ^***{  "•  "^^ 
I   of  two  ixmocent  perfpns  muft  be  a  lofer.    Tims,  where     "* '  *^ 
jiperfon  mortgages  land,  and  afterward  leafes  the 
mortgaged  premifes  at  a  rack-rent,  and  gives  the 
leflee  po^emon  under  his  term;  yet  the  mortgagor, 
if  he  eaye  no  aflen^  to  th^  demife,  may  recover  the 
premiies  by  eje6hnent,  ags^nft  the  le(re^  of  the  mort- 
l^or ;  for,  laying  a  good  title,  prior  in  point  of 
pme  CO  ;hat  on  which  the  title  of  the  le(ree  is  found* 
ed,  hi$  {Hiority  (hall  prevail. 

So,  alfo,  if  a  Countefs  retains  two  chaplains,  ac-  Dniric'saft, 
cording  fo  21.  Hen.  8.  c.  13.  and  afterwards  regains  J:  ^°- •9* 
\  third,  this  fubfequent  retainer  cannot  diveft  the    ^^'    **' 
^tpaci^y  of  difp•l^(a^o^  which  was  previoudy  veiled 

upon 


"IIO 
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upon  the  prior  retainers;  for  although  a  Countefs 
may  retain  as  many  chaplains  as  fhe  pleafes,  yet  (he 
cannot  have  more  than  two  capabJe  of  difpenfatfons 
by  force  of  the  ftatute ;  and  reafon  requires  that  he 
who  has  longeft  ferved  (hould  be  firft  preferred. 


Jacob, 


ft* 


^.  Co*  ito« 


CXLVL     *^    QJJI    SENTIT    COMMODUM    SENTIRE 


^*    DEBET   ET  ONUS." 


£/, 


i€ 


QUI    SENTIT     ONUS     SENTIRE,  DEBET 

COMMODUM." 


ET 


The  King  v. 
Nonhfieldy 
Pougl,  46o* 


Therefore,  on  the  aflignment  of  a  leafe,  the  leflec 
who  had  covenanted  to  repair  may  have  an  adtion 
on  the  covenant  againft  the  ajfignee  for  fuffering  the 
houfe  to  decay,  becaufe  he  that  enjoys  the  profit 
inuft  bear  the  burden  and  the  charges.  Thus, 
alfo,  where  perfons  enjoy  benefit  by  making  em- 
bankments on  a  river,  th^  Law  will  oblige  them  tg 
contribute  to  the  repair. 

CXLVII.  "  QUOD  AB  INITIO  NON  VALET,  TRACTV 
T^MPORIS   CONVALESCERE   NON  P0T]EST/* 

Thus,  th;^  Marriage  Aft,  26.  Geo.  2.  c.  33.  which 
ordains,  **  that  from  and  after  25th  March  1754, 
^^  all  banns  of  matrimony  (hall  be  publifhed  in  the 
^^  parifti-church,  or  in  fome  public  chapel,  in  which 
**  public  chapel  barms  of  matrimony  have  been  ufnaltf 
**  publijhedy  of  or  belonging  to  the  parifh  or  chapelrjr 
^  *  wherein  the  perfons  to  be  married  (hall  dwell ; 
•^  and  that  all  marriages  folemnized  in  any  other 
'^  place  than  a  church  or  public  chapel,  unlefs  by 
*'  fpecial  licence,  (hall  be  null  andvoid;^*  was  heldnoc 
to  extend  to  marriages  folemnized  in  any  chapd 
built  fubfequent  to  the  year  1754,  and  that  the  fit- 
qucnt  ufage  fmcc  that  time  could  not  render  fuclw 
marriages  valid  ;  for  to  give  operation  to  ufage,  "^ 
mufl:  have  a  legal  commencement ;  becaufe,  ^oi 
initio  mn  valet ^  iraSiu  temporis  non  convalefcit ;  and  \ 
ftatute  clearly  meant  chapels  exifting  at  the'  tiflPfc-^ 
jt  \va3  rnadc.     And  in   confcquence  of  this  dctc*' 
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pi^nation^  the  21.  Geo.  3.  c.  53.  was  immediately 
paifed,  to  render  all  marriages  which  had  been  cele-r 
braced  in  any  parifti-church  or  chapel  ercfted  and 
confecrated  fince  26.  Geo.  2.  c.  33.  valid  in  Law. 

So,  alfo,  in  the  great  queftioji  refpedting  the  le- 
gality of  General  Warrants,  the  Counlel  for«-Bl«R«P- 
|hc  Crown  attempted  to  defend  the  praftice  of  if-  f  ,*stateTfMH 
fuing  them,  upon  the  ground  of  long  and  continued  3«*- 
jifage.    But  the  Court  unanimoufly  declared,  that  ? '  ^""^* '*'*• 
no  degree  of  antiquity  can  give  fanftion  to  a  ufage  i.Hmwk.P^, 
J)ad  in  itfelf ;  ^*  and  the  pretended  ufage  of  iffuing  i3«.*f  «<*»• 
"  General  Warrants,"  added  Mr.  Justice  Yates, 
**  is  fo  totally  bad,  that  if  it  had  been  proved  to 
^^  have  prevailed  even  from  the  foundation  of  Rom^ 
^'  itfelf,  it  would  not  make  them  good/' 

CXLVIII.     ^^    QUI     ADIMIT    MEDIUM,    2>IRIMIT 

FINEM/' 

Therefore,  as  an  infant  tfcannot  make  his  law  o^  Co.  Lit.  179.111 
pon-fummons,  becaufe,  Minor  j urate  non potefty  the 
Law,  in  this  cafe,  will  not  fuffcr  him  to  be  ag- 
grieved by  the  default ;  for  as  he  is  deprived  by 
law  of  the  mean  by  which  adults  have  an  oppor- 
tunity of  excufing  their  default,  the  default  itfelf 
ihall  not  operate  to  his  prejudice ;  Lex  nemini  facit 
injurlam. 

Thus,  alfo,  if  a  park-keeper  cut  down  the  trees,  Co.  Lit.  133, 
woods,  and  underwoods,  in  the  park,  it  is  a  forfei- 
ture of  his  office  ;  for  deftroying  the  vert  is  a  mean 
of  dcftroying  the  venifony  which,  by  an  implied  con- 
dition annexed  by  the  Law  to  his  acceptance  of  the 
office,  he  was  bound  to  prefer ve. 

Thus,  alfo>   if  a  man  ereft  a  wood  pile  fo  as  to  q.  co.  51, 
flop  up  or  hinder  the  light  of  his  neighbour's  houfc;  Stra.  70^ 
pr  if  he  build  a  hog-kennel,  or  a  manufaftory  for  ^^  B*urnV:»i* 
iulphur,  fo  as  tQ  become  a  nuifance  by  rendering  i.Haxyk.p.6* 
the  air  ihfed:ious  or  unwholefome,  an  aftion  on  the '"  '*^'''' 
cafe  will  lie  againft  him ;  for  by  thefe  means  he  hin- 
ders and  intercepts  the  peaceable  ^welling  of  his 
neighbour,    which  is  the  principal  end  for  which 
ihchoufe  was  at  firft  erefted  ;  and,  Prohibcttir  nequis 
faciat  in  fuo  quod  nocere  poffit  in  alieno ;  and,  Sic  utere 


IIZ  ESTABLISHED    MAXIMS. 

9.  Cob59:  tuo  ut  alienum  non  Udas,  are  efbiblifhed  Maxims  vx 
Law. 

CXLIX,    **   QUOD  TACITE     INTELLIGlTVa,    DElSSl 

NON  VlDhlUR," 

to.  Cm.  59.  Thus,  if  a  man  plead  that  fuch  a  grant  was  made 
by  John  lati  hi/hop  of  Sarum;  the  words  **  late 
bifhop"  imply  and  import  that  he  was  not  bifhop 
at  the  time  it  was  pleaded.  So  in  an  eje&ment  oi  a 
leafe  of  a  redory,  where  the  declaration  averred 

Dyer,  304.  that  the  party  fuii  et  adhuc  eftfeifituSj  &c.  the  Court 
held  it  good^  though  it  omitted  to  (late  that  the  par- 
fon  was  alive ;  for  that  isJBi  is  implied  in  the  words 

gtWiiicwe'.  c«  yj^;^  ^^  ^^^^  ^ji^*    So,  wbcte  lands  arc  devifed 

'  '^^'  without  words  of  limitation,  and  the  lands  are 
Cowper,84i.  charged  with  agrofs  fum,  the  devifee  b^  impHca<r 
Doi^.  49f  tion  of  law  takes  a  fee ;  becaufe  the  manifeft  mtenr 
^*'*  of  the  teftator  being  declared,  and  no   technical 

form  of  words  necenary  to  exprefs  it,  the  certainty 
that  the  teftator  n^uft  mean  a  bounty  to  his  devifee, 
is  fufficient  to  fupply  the  want  of  a  fonnal  limi- 
tation. 

CL.  **  RICEDITITR  A  PLACITIS  JURIS,  |»0^ 
TIUS  QJJAM  INJURIJ^  (T  Dfi|.ICTA  HAN^ANT 
IMPUNITA." 

Lord  BicoB*8  There  are  many  grounds  and  pofitive  learnings 
MiziiDs»73*  of  law,  fays  Lord  Bacon,  which  are  not  Maximi 
and  concluiions  of  reafon,  but  are  yet  fo  ftrongl|p 
adopted,  that  the  Law  will  not  allow  their  valicmy 
to  be  difputed;  but,  ex  nefejfiute  ret,  it  will  dif- 
penfe  with  them  for  the  time,  rather  than  crimes  and 
wrongs  (hould  go  unpunifhed;  quia Jklus  populi  fu- 
prema  LeXy  and  falus  populi  is  contained  in  the  re- 
10.  Co.  139.  preffine  of  offences  by  punifluneiit. 

Thele  grounds  .may  b^  rather  called  plaaiajifrk 
than  regulst  juris  (j). 

Thus, 

(«)  Tbefe  inftituttont,  for  which      i^nd  a  pfprr  ii%mt^  appcar%  at  coa- 
Lo&D  Bacom  fccmt  «t  a  iofi  to      MiuiiftinguUtud  from  indifputiUc 

Maxima 
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Thus,  for  iriftance,  they  are  pofitive  erounds  0f4.Bl.C0m.34. 
law,  that  a    man  IhaH    not    be  confidered  as  a  3;  inft.  138. 
principal  offender,  if  he  be  ab/ent  at  the  time  the  Foftcr/349. 
ofience    is  committed;  and  that  vm  accejfary  can-  i. Hale, 617- 
not  be  proceeded  againft  until  the  principal  be  *•  ^^^'^' ^•^' 
tried  :  but  if  a  man  upon  fubtlety  and  malice  fet  ^^'  ^  * 
a  madman  by  fome  device  to  kill  another,  and  he 
does  fo,  inafmuch  as  the  madman  is  excufcd  be- 
caufe  he  can  have  no  will  or  malice,  the  law  will 
conlider  the  inciter  as  principal  in  the  murder^ 
though  he  be  abfent,  rather  than  the  crime  ftiould 
go  unpunifhed.     So,  alfo,  it  is  a  ground  of  law,  that 
an  appeal  of  murder  (hall  not  go  to  the  heir  where 
the  party  murdered  has  a  wife,  nor  to  the  younger 
brother  where  there  is  an  elder  brother :  yet,  i?  a 
wife  murder  her  hufband,  or  the  fon  and  heir  mur- 
der his  father,  the  appeal  (hall  go  in  the  fii-fl  cafe  to 
the  heir,  and  in  the  fecond  cafe  to  the  younger 
brother. 

But  if  the  rule  or  ground  of  law  be  one  of  thofe 
higher  fort  of  maxims  that  are  called  reguU  ratio- 

.    wiri,  and  not  pofitive,  then  the  law  will  rather  en-. 

[  dure  a  particular  offence  to  efcape  without  punifli- 
racnt,  than  fuffer  fuch  a  rule  to  be  violated.  Thus, 
where  the  i.  Edu;.  6.  c.  12.  made  dealing  borfes  a 
capital  offence,  the  Law  would  not  break  down  the 
cftablifticd  maxim.  That  "  all  penal  ftatutes  are 
to  be  confirued  literally j*  in  order  to  reach  an  offender 
who  had  ftolen  one  horfe  only ;  but   left  it  to  the  y\^^  ante, 

f   Lepilaturc  to  fup^iy  the  defeft.     So,  alfo,  upon  p-  38-  Max- 
tb0  fame  principle,  if  the  lofs  of  the  right  hand  G[iO\Ad  ^!^^^^y,^^^^ 
be  infliftcd  as  a  puniQiment,  and  it  flK>uld  happen 
that  the  olfendeF  hath  had  his  right  haiKl  betore 
cut  off,   the  crime  (hall  rather  pafs  without  punilh* 
mcnc  than  the  letter  of  the  Law  be  extended. 

JfWffUff  to  be  what  ire  afuallf  juAioe}  and  a  nilt  \t  rather  con^ 

ttrnicd  Gettlfai  Kuks^  which  are  firmed  ilian  deftroyed  by  the  ex'^ 

fitvaytoptn  to  #jr/4/f }«»/,«•  tk«  f€^kn%   according    to  the   eilfa- 

csifeiicyof  parfkular  cafininey  bliihed  Maiiro^  EiKCfUQ  pr^hat 

'iguin  iot  c2ie  endf  of  fufaftilixtaai  regulam* 

I  CLI: 
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CLI.     ^*     REMOTO    IMPEDIMEVTO    BMEKGIT 

ACTIOw'' 

Ce.  tit.  III.       Thus,  if  outUwfy  or  excommunication  bcpl^- 
■33-  ,  cd  in  difabilicy  of  the  perfon  of  a  plaintiff,   and 

llw!*i9^  ^°  ^^^^  ^^^^  P^^^^  pleaded  the  plaintiff  obuin  a  par- 
don 6f  the   outlaurry  from  the  king,  or  letters  of 
abfolution  from  the  excommunication  of  thebifhop, 
the  defendant  (hall  anfwer  to  the  adion  ;  for  thefc 
impediments   being   removed,  the  plaintiff  is   re- 
ftored  to  his  law. 
•.Co-t^t**        So,  alfo,  if  there  be  tenant  for  life;  remainder 
4.  Co.  62 •       for  life ;  reverfion  in  fee  ;  and  the  tenant  for  life 
cThk^'i^l^'  commits  wafte  by  cutting  down  trees  in  the  life- 
Cro  Car.  241*  time  of  the  remamder-man  for  life,  the  reverfioner 
in  fee  cannot  have  an  adtion  for  wafte,  during  the 
continuance  of  the  mean  eftate  :  but  if  afterward^ 
the  remainder-man  for  life  dies,  or  furrenders  his 
eftate  to  the  reverfioner,  then  the  aftion  by  the 
reverfioner  lies  ;  for  the  mean  cffate,  which  was  the 
impediment  to  it,  is  removed* 


CLIl.     "     RES    INTER    ALIOS    ACTA     ALTERI 

NOCERE  KON  DEBET." 

Co.T/Tt.  ji^  Thus,  if  a  man  make  a  leafe*for  life  and  thcrt 
4.C0.  *9.  grant  the  rcv^rfion  for  life,  and  the  lefTec  attorns; 
after  which  the  leffor  difleifes  the  kffee  for  life,  and 
makes  a  feoffment  in  fee,  and  the  Icffee  re-enters ; 
this  fhall  leave  a  reverlion  in  the  grantee  for  life, 
and  another  reverfion  in  the  feoffee ;  and  yet  tWsis 
no  attornment  in  law  of  the  grantee  for  life,  becaufe 
he  doth  no  aft  nor  aflent  to  any  which  might  amount 
to  an  attornment  in  law,  Et  res  inter  alios  aSa  aliai 
uotere  non  debet. 
BrnprroD's  So,  aHb,  if  a  tenant  holds  by  an  entire  fervic^ 

4*c'  I.  ^^  ^y  ^^^  yearly  payment  of  a  horfe  or  a  hawk,  ^ 
the  lonl  purchafe  any  part  of  the  land,  the  wlK>!e 
fcrvicc  is  extinguifhed ;  but  if  the  tenant  alien  ia 
parcels  to  feveral  men,  that  (hall  give  the  lord,  who 
IS  a  ftranger,  an  adv;inugc  and  benefit,  fo  that  every 

0D6 
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one  oF  the  alienees  (hall  pay  a  hbrfe  or  a  hawl^. 

So^  alfoy  if  a  widowed  baronefit  retain  ^  chaplaiq  AiM*%  caft^ 
puifuant  to  zi^Hem  8.  c.  13.  and  afterwards  marry  ♦^^^  "•* 
a  peer  of  die  realm ;  although  this  cafe  is  not  prO'^ 
vidcd  for  in  the  ftatute,  yet  uich  marriage  (hall  not 
operate  as  a  coxintermand  of  her  retainer*  v  ^     * 

If  an  obligee  make  an  obligor  his  executor,  it?^^]^^**  ^ 
operates  as  a  releafe  of  the  debt;  but  if  the  arch- 
lafhop  grant  adminiffaration  to  an  obligor  of  the 
imeftate,  this  is  no  extinguifhment  of  the  debt ;  for 
the  adb  of  the  archbi(hop  and  the  obligor  Ihall  not 
injure  the  interefts  of  the  deceafed,  who  is  in  con- 
templation of  law  as  a  third  perfon^ 


CLIIIi      "    kES    JUDICATA    Pib    VERITATE 

ACCIPITUR." 

Therefore  in  an  aftion  of  debt  oh  bond  againft  ^^*  ^'^^-  ^^i* 
an  abbot,  and  the  abbot  acknowledges  the  action,  and  ^ 

dies;  the  fucceflbr  (hall  not  avoid  execution,  though 
the  bond  was  made  without  the  a(rent  of  the  convent^ 
for  he  cannot  fidfify  the  recovery. 


CLIV.     ^*    SATIUS   EST   PETERE   FONtES  <^AM 

SECTARI    RIVl/LOS." 

Abridgements,  (ays  Lord  Coke,  are  of  good  iq;  Co;  irl^ 
and  neceffary  ufc  to  fcrve  as  tables  from  which  to 
find  the  cafes  in  the  books  at  lar^6,  or  in  the  re- 
cords, but  not  to  ground  any  opinion  upon ;  and  he 
cites  a  cafe  reported  in  the  Year  Book  of  Edward  45*  i^- 1- 
the  Third,  the  determination  of  which  is  crroneoufly  ?*•  '9*  *  *•• 
and  differently  recited  in  the  feveral  Abridgements 
of  Fttzberbert^  Stathanij  and  Brvoie;  and  therefore^ 
%s  he,  &//m  eji  pettre  fontes  quim  fiaari  riyulos.  ^^ 

,  Lord  Mansfield,  alio,  m  the  cafe  of  <ym/i&  v.  ^s.  lAjro//!. 
I  BramUy^  remarks,  that  the  cafe  of  Tompkins  r.  Ben* 
•  af /  is  fo  loofely  reported  by  SalkeU,  Skinner,  and 
1  other  Reporters,  that  no  reliance  is  to  be  placed  on 
*%  any  of  them ;  and  it  is  obferved  by  Sir  Wiiliam  t« B)*Cam. 71? 
"  |Blackstok?,  that  fince  the  difcontinuancc  of 
\  I  2  public 
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poblkr  a;nd  officiaU  lUpoiters  in  the  reigH  of  htcmf 
the  Eighth,  this  xsxtk  has  been  executed  by  manf 
private  and  contemporary  hands,  who,  ibmedmes 
through  hade  and  inaccuracies,  fometimes  throu^ 
miftake  and  want  o£  iiiU,  have  publ^ed  very 
crude  and  imperfefk  (perhaps  contradiAory)  ac- 
Gidunts  of  one  and  the  fame  determimition.  The 
Judges  therefore,  in  all  cafes  of  difficulty  or  doubt^ 
obferve  this  Maxim^  and  order  the  record  itfelf  to 
be  infpeded^ 


ft 


CLV.    ^^    TEltRA  TItAKSIT  CVU  OlIXKE^ 

lif.^.  374.  Therefore  if  an  eftate  be  made  by  indenture  to  a- 
Co.  Lit.  13 1,  man  for  his  life,  withremainder  to  another  in  feeupon 
5-  Co.  1^.  ^  ccnain  condition,  &c.  if  the  tenant  for  life  leals 
the  indenture,  and  dies,  and  the  remainder-man. 
enters  into  the  land  by  force  of  his  remainder,  he 
is  tied  to  perfcH'm  aQ  the  conditions  contained  ii^ 
the  indenture,  in  the  fame  manner  as  the  teoanc 
for  life  was  bound,  althougli  he  never  fealed  the 
indenture ;  for  as  he  entered  and  agreed  to  take 
the  lands  by  force  of  the  indenture,  he  is  bound ^ 
to  perform  the  conditions,  if  he  will  have  the  land* 


CLVL      '^    VERBA  GEKERALIA   MESTRINGVNTUI 
AI>  HABILITATEM   REI   VEL  PER^ON-ffl." 

j:acon,73.  It  is  anile.  That  the  king^s  grants  fhall  not  bef 

taken  or  conilrued  to  a*  Special  intent ;  but  it  is  not 
fo  with  the  grants  of  a  common  perfon,  fe>r  they 
fhall  be  extended  as  well  to  a  foreign  intent,  as  w 
a  common  intent;  yet  with  this  exception,  that 
they  Ihall  never  be  taken  to  an  impertinent  or  • 
repugnant  intent :  for  all  words,  whether  in  decds^ 
ftatutcs,  or  otherwii'e,  if  they  are  general  and  Bd 
txprefs  and  precife,  (haH  be  reftrained  to  the  con- 
dition of  the  perfon,  or  the  fitiwfe  d^ibefubjeS  nu*- 
ter  to  which  they  are  applied. 
lEcv  Book,  1  hus  if  a  grant  be  xaade  of  an  annuity  pro  tm^ 
♦«.  ia,y.  3.   fiii^  i,„p^jj,  ^  impcndfnd^^  if  the  graotce  be  a  phyfi- 

cioB/ 


BSTABLfSHED    M  A  X  I  M  9.  tx^ 

dan,  k  (hall  be  underftood  of  his  counfel  in  pByfick; 
And  if  he  be  a  lawyer,  of  .his  counfel  in  law. 

So,  alfo,  if  a  man  granjr  "  all  my  trees  growing  y^^  Book, 
upon  my  hnd  in  Dale^*  the  graiucc  (hall  hoc  have  i4-.i^9.s  pi*a# 
fruit-trees  growing  in   the  garden  ,  or  orchard  of 
the  grantor,  if  there  be  any  other  trees  upon  his 
ground. 

So,  in  the  ftatute  of  wrecks,  which  ordains  that  Bacon,  79^ 
the  goods  faved  (hall  be  preferyed  for  a  year  and  a 
day  to  the  ufe  of  the  owner,  docs  not  extend  to 
freih  viduals  or  the  like,  which  it  is  impoffible  to 
preferve  jfpr  that  length  of  time  from  perifhing ; 
for  although  general  words  may  be  takcA  to  a  rare 
and  foreign  intent,  they  cannot  b^  taken  to  aj) 
unreafonable  inten^^i 


CLVn.     ^*     y0^.ENT£  NON   FIT  IKJURIA. 


»r 


Therefore  if  the  tenant  in  an  affife  of  a  houfc  Co.  Lk.  i^. 
defires  the  piaintiff  to  dinp  with  him  in  the  houfe,  ^***^^-  ^•^ ''' 
which  the  pl^intijf  does  accordingly,  but  doth  not 
claim  the  }M>u(e  at  thaf  time,  this  is  not  fuch  an 
entry  or  pofleffion  as  will  caufe  the  ^<%ion  to  abate ; 
for  being  invited  by  the  tenant,  if  hp  had  been  a 
ftranger,  he  would  not  have  been  a  trefpafler. 

No  aA  of  the  ordinary   can  difappropriate  aS*^.'^*' 
church ;  but  if  the  parfon  imparfonit^  whq  is  the  1.  iLn??!* 
patron,  prefents  to  the  bilhop,  it  becomes  djfap-  »•  Bi.  Com, 
propriated :  for  although  thi^  could  not  be  done  ^*^* 
iomouily  by  any  other  perfpn  againft  the  will  of  the 
patron,  yet  it  may  by  his  own  d^Qi\  for,  VoUntt  non 
fit  injuria. 

Serjeant  Salke?.!)   reports  Lord  Chief  Juftice 
Treby  to  have  faid,  that  where  one  of  two  obligors^ 
-  pays  part  of  the*  money  due  upon  a  bond,  which 
tt  after\i'ards  avoided  by  the  other  obligor  on  the 
ground  of  ufury,  he  who  thus  voluntarily  paid  the 
money  cannot  again  recover  it  bacJc,  becaufi?  he 
parted  with  it  freely,  and,  FolenSi  pan  ft  ^^{i*^^^^  (^)  •  ![f  B^^ '°* 
but  LoR0  Mansfield,    in  obfcrving   upon  thes»ik.io.  ' 
cafe,  fays,  (d)  that  although  he  thinks  the  judg- (-O  Smith  ♦• 
iWnt  may  h^ive  been  right,  yet  the  Reporter  has  pj,^^|2[*  617* 

J  3  had 
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|md  rccourfc  to  falfc  rcfifons  in  fupport  of  it ;  fpp 
that  the  Maxim  of  FoUnti  npn  fit  injuria  will  not 
apply  to  cafes  where  a  man,  frqm  merp  neceiffity, 
^pays  mofe  than  the  other  can  ii^  jyftice  demand ; 
•  as  where  a  bailiff  takes  garnifi- money  from  his  pri- 
foner,  the  prifoner  cannot  bf  faid  to  part  witji  it 
willingly,  and  therefore  he  may  recover  it  back« 

Dyer,  a9».  CLVIII.   ^^  UTILE  PER  INUTII-E  NON  VITIATUR.** 

Noy'iMax.ii.      '^^^  ^^^^^  ^^^  Careful  policy  of  the  Law  will  not 
Co.  Lit.  127.'  permit  any  document  or  proceeding  neceffary  to  the 
ends  of  iuftice  to  be  made  void,  if,  by  any  pofli- 
biiity  confident  with  the  rule?  of  Law,  it  can  be 
made   good,  and  therefore,  in  its  endeavours  to 
find  ferfeSlion^  will  rejeft  all  fuperabundant  and 
yfelels  matter  as  furplufage.      Thus,    if  a  verdift 
finds  part  of  the  iffue  only,  and  fays  nothing  as  to 
Tetr  Bookf     Ae  refidue,  the  whole  will  be  bad ;  but  if  the  jury 
31.  EdW'  3*    give  a  verdift  for  the  whole  iffue,  and  for  fome- 
?«/£it.i8>.  thing  more,  that  which  is  more  is  furplufage,  and 
(hall  not  (lay  the  judgment.     Thus,  alfo,  an  aiftioa 
pf  debt  will  lie  upon  a  foreign  judgment,  in  which 
the  plaintiff  need  not  (hew  the  ground  upon  which 
the  judgment  was  given ;  and  therefore  if  he  calls 
it  a  reford^  and  concludes  his  declaration  "  pront 
patet  per  recordumy'  it  (hall  be  rejeded,  and  the  de- 
fendant prevented  from  traverling  it  by  plea  of 
(#)Doujri.  I.  "  pul  tiel  record  {e)'^'   for  all  allegations  of  fads 
^nd  ^  in  jioiis.  impertinent  to  ;he  caufe  (hall  be  ftruck  out  as  fur- 

(/)l>oug.ft67.  Pl^f^g?  (/)•     Thu?,  alfo,  where  an  informer  pro- 
ceeding on  a  penal  (latute  need  not  negative  any  cT 
the  exeeptiQn$  in  the  (latute,  negatives  iome  of  than 
only,  th^  part  qf  the  information  may  be  ejeAcd 
(r)  f .  Term    as  fufolufage  (g).    Thus,  alfo,  where  an  indiftnynt: 
ifcp.  320.       againlt  an  accefffiry  in  larceny  charged  Francis  Aftr* 
ris  with  receiving  the  goods,  Jie  "  the  faid  Tbomtm 
Morris''  well  KPQwing  they  ypre  ftolen,  it  was  (fc— 
termincd,   that  thp  word?  "  hp  the  faid  fhtfiJ^ 
Morris''  might  be  rpjeft^d  as  furplufage;    the  in- — 
(/)  Cafet  in     didmcnt  being  (ufficiently  certain  without  them  (0 
c.  L.  iij.      So,  alio,  where  the  count  ag^inft  the   prinfipa-' 
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charged  the  goods  to  bethe/r(?/fr/y  of  Stephen  SuU 
Uvan,  and  the  count  againft  theacceflkry  charged 
them  to  be  the  property  and  chattels  of  Stephen  SmIU- 
isan^  it  was  adjudged  that  the  words  "  and  chattels'* 
might  be  rejefted ;  and  in  a  fubfequent  cafe  (0  it  was  (0  Cafct  i* 
determined  that  all  infenfible  and  fuperabundant  ^7^'"  ^*^''' 
words,  which  obftruft  the  legal  and  technical  fenfe^  *' 
of  an  indiftment,  may  be  rejedked;  for  thati///i^ 
perinuiiU  non  vitiatur. 


.§.  6,  Certain  particular  La^vs, 

The  sixth  and  iaft  foundation  of  the  Lex  non 
Jcriptay  or  Common  Law.  of  England,  coniifts  of 
certain  particular  Laws  adopted  by  Cuflom,  and 
dcd  only  in  certain  Courts,  of  pretty  general 
liod  extenfive  bur  peculiar  junfdiAion^  vi:&. 

j.  The  Gvil  U7U, 
11.  The  Canon  Law» 
IIL  The  Marine  Law. 

IV.  The  Military  Law. 

V.  The  Law  pf  the  Univtrfities^ 

VI.  Eouity. 

VIL  ^he  Forefi  and  Came  Lpwu 

I.  The  Civil  L^zo{a.) 

The  Civil  Law,  ip  the  fenfe  in  which  weTheLawtof 
at  prefent  ufe  the  term,  fi^nifies  that  bodv  of  ju-  ^^^^^^  R«^ 
lifpnidence  which  was  originally  collefted  by  the 
ancient  Romans  frojij  the  Laws  and  Cuftoms  of 
Athens ;  and  improved  to  fo  high  a  degree  of  pcr- 
feftion  by  the  induftry  and  learning  of  fucceeding 
generations,  during  the  courfc  of  a  thoufand  years, 
ih^t  itfurvived  the  deftruiftioA  even  of  the  Empire  if* 

(«)  Forifaeauthenticttyof  the  ac-  Vft  refer  to  Dr*  Taylor's  Eleinentf 

cauBthcregivenofthenfeiprogrcU)  of  Civil  Law,  and  to  the  Inttp- 

icd  conpictionof  the  Corpus  Juris  du£tion  of  Dr*  Burn's  iLcclcfiafjiia 

iiviUh  Of  bodf  of  the  Cjv^l  LaW|  cai  Law. 

I  4  f«lf> 
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felf,  and  has  infufcd  itfelf  m  fome  degree  into  thq 
l^ws  of  England. 

The  Laws  by  which  Rome  wgs  governed  in  it§ 
infancy  were  of  three  kinds  : 

• 

nd        First,   The  manners  and  cuftoms  of  the  on- 
ufagcsT' '       ginal  inhabitants,  or  of  thofe  States  which  they  left 
when  they  were  firft  incorporated  into  this  new 
fettlement;  for  it  is  natural  to  fuppofe  the  colonies 
of  old  retained  the  manners  and  cuftoms  of  their 
mother  city;  and  iS/rai'o  exprefsly  fays,  that  Rome 
and  Alba  had  in  common  raupi ««» oiKKalUcua  s-^xmxai*); 
and  that,  when  the   colony  of  Arcadians  arrived 
in  Italy  under  the  conduft  o(  Evandery  they  brought 
the  difcipline  of  their  own  country   along   with 
(«)Dio.Hal.  thcm(tf),     iiow«/i^j,  originally  from  jllta;  Nums^ 
3 J.  from  the  Sabine s\    and  Tar^uin  the  Elder,  from 

Etrnria^  being  of  three  diftmft  races  or  people, 
introduced  fo  many  diftind  modes  of  religion  and 
politics,  which  by  time  became  eftablilhed  cuf- 
toms, or  mores  patrti :  it  is  not,  however,  to  be 
doubted,  but  that  they  were  alfo  very  attentive  to 
the  beft  difcfplined  conftitutions  of  which  they 
could  procure  any  intelligence;  for  the  divifion  of 
the  people  into  putricians  and  plebeians,  is  evidently 
derived  frorn  their  Athenian  neighbours. 

Sovc  lendc      SECONDLY,   The  ancient  laws   of  the    people 
^^^^        '  of  Rome  confifted  of  the  arbitrary    edidls  or  de- 
crees  of   their   fovereigns   in  fuch    emergencies 
where  their  cuftoms,  or  mores  pairiiy  failed  them. 

^ "  £/  quidem  initio  civitatis  noftra  populus  fine  kgecerti 

Lex  *a.'§?ir    ^*  Jinejurei  certo  primitm  agere  inftituit  omniaque  makc 
Elcm.of  Civil  ''  <^  regibusgubernabantur,''  hy%  The  Digest;  fof 
Law,  6.         the  word  manusy  when  applied  to  government,  im- 
ports that  arbitrary  kind  of  adminiftration,  fiysDr. 
Taylor,  whiph  depends  rather  upon  the  will  of  one 
than  the  confent  of  many. 

Pobiicordi-         Thirdly,    'p^e    Roman  State    was   governed 
luaccs.  by  fuch  laws  as  werp  enafted  by  general  confent, 

and  the  public  authv4r(ty  of  the  people  coUe^Uvdy* 
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The  LiSOES  Regia  were  enacted  chiefly,   ^STheLc^ 
far  as  the  primaval  hiftory  of  Rome  can  be  dc-  ^^&^ 
pe&ded  upon,  under  the  adminiflratioR  of  Romulus^ 
Numoj  and  Servius  TulUuSy  each  of  whom  are  faid 
to  have  roTpcdtively  attended  in  their  legiilations 
lo  the  Jus  Nature y  the  Jus  Gentium ^  and  the  Jus  Civile^ 
Thcfe  Leges  RegU  were  anciently  collefted  into  a 
body  by  Fapirius  a  Roman  law  ver,  and  from  him  cal- 
led Jus  Civile  Papiriawm.    This  colledtion  was  ex-  1>-  s©-  >^>44« 
uat  for  fome  time,  as  appears  by  a  comment  upon  ceSbSeM^ 
it  by  Granius  Flaccusy  who  lived  about  the  time  of  Nauc  j.  ^^ 
Julius  Citfary  and  by  a  large  fragment  preferved  by 
Macrobiu^ ;  but  when,  by  the  abolition  of  kingly 
powcr^  A  V.  C.  244,  the  city  of  Rome  was  go- 
verned, for  ^bout:  the  fpace  of  lixty  years,  as  for-  Dig.  i.  it.  3. 
mcriy,  incerio  magis  jure  quant  per  latum  legem ,  the 
Liges  Regidf  lod:  their  authority  :  the  bcil  and  mod 
rational  o(  them,  however,  were  obferved  as.  mo^ 
tespatriii  and  where  they  did  not  reach^  the  confuls, 
who  were  kings  in  all  but  name  and  duration,  fup- 
plied  the  defed,  like  Romulus^  with  their  own  edicts 
and  decifions. 

During  this  period  of  the  Roman  hiftory  there 
was  a  continual  ftruggle  for  po\yer  "between  the  pa^ 
trkians  and  plebeians  ;  the  queftion  being,  Whether 
the  State  was  to  be  governed  by  a  precife  and  de- 
terminate fyftem  of  written  LawSy  pr  by  the  Jtis 
incertum  ?  in  other  words,  the  arbitrary  decifions  of 
the  patricians.  To  compofc  thefe  differences  it 
v^s  agreed,  about  the  year  300,  to  fend  a  depu- 
tation into  Greece  to  infpeft  the  laws  and  difciphne 
of  thofe  States,  and  to  ^et  the  bcft  information 
they  could  towards  compiling  a  fyftem  for  the  ufe 
of  Rome.  This  fearch  direfted  them  particularly 
to  JfhenSy  a3  a  fchool  and  model  to  any  Stare  that 
was  concerned  in  drawing  up  a  fyfl:cm  of  ne\f 
hws,  or  had  occafion  to  corredt  old  ones.  The 
delegates  returned  at  the  c^cpiration  of  three  years  j 
and  after  much  contention  it  was  determined  to 
^ffolve  the  prefeat  fyftem  of  government  by  con- 
^^I.s,  and  to  create  an  office  of  Ten  Men,  conftdari 

puHate  Jinti  pravocatior^ey  who  were  to  draw  up  a 

fyftem 
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fyftem  of  laws  from  the  report  of  the  comtniflion^ 
ers ;  and  the  body  of  laws  thus  formed  furnifhes 
another  great  fource  of  the  Jtaisprudentia  Romana, 
Of  Roman  Law,  viz. 
rf?^T^J  ^       '^^^  Law  of  the  Twelve  Tables,  fo  called 
Tafainu  ^*     from  their  being  engraven  on  twelve  tables  of 
brafs;  or.  The  Leges  Decemvirales,  as  they 
are  fometimes  called,  from  the  number  of  perfons 
by  whom  they  were  framed.     This  new  conftitu- 
tion  was  compofed  of  the  ancient  Leges  Regime  under 
the  notion  of  mores  patriij  or  approved  cuftoms, 
incorporated    with    the    new     lyftem    from    the 
Grecian  States,  and  fubmitted  to  the  people  of 
Rome  in  ten  heads,  titles,  or  tables,  for  their  ap-» 
probation;  and  were  found  fo  well  adapted  to  their 
political  w^ifhes,  and  the  conftitution  of  the  State, 
that  they  might  be  faid  to  come  from  them  as  well  as 
to  he  offered  to  j/jem.     The  Decemviri  were  con- 
tinued in  their  office  partly  by  the  intrigues  of 
Appius  Claudius  J  who  was  at  the  head  of  them,  and 
partly  by  a<fuggeftion  that  two  Tables  more  were 
wanted,  which  accordingly  were  added  in  the  year 
following ;  but  the  Decemviri  became  at  length  fo 
tyrannical,  that  they  were  reproached  by  their  fel- 
low-citizens with  tne  name  of  The  Ten  7arqutns ; 
and  this  mifcondu(9t,  together  with  a  wicked  at- 
tempt  upon  the  daughter  pf  a  Roman  citizen,  oc- 
cafioned  their   diflblution  in  the  third  year  of 
their  adminiftration,  when  the  government  return- 
ed to  its  former  (yftem,   and  the  confulate  and 
other  offices  were  relumed.  The  Laws  of  the  Twelve 
Tables  have  been  honoured  with  the  higheft  tcftj- 
(*)Bk.3.p.34.nionies  by  fome  of  the  befl  writers  of  antiquity; 
(r)  Bk.j.An.  particularly  LAvy  (^),  Tacitus  (r),  A.  Gellius  (d),  ancj 

(J)Ch.»o.p.f.  ^^^^^*^(^)  »  fragments  of  them  havC  been  coUeftcd 
if)  De  Orat.  from  the  old  writers,  and  reduced  with  great  ac» 
♦4-  curacy  under  their  original   divifion ;    to  whirh 

Gothofredy  in  a  work  intitled  ^atuor  Pontes  Juris  Ci- 
vilisy  has  added  an  excellent  comment,  which  has 
been  followed  by  Gravina^  Catrouj  Rouille,  and  all 
the  fubO^quent  commentators ;  whofe  works  uni- 
formly prove  that  tliis  celebrated  code  has  always 

bec^ 
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been  confidered  as  the  balls  and  foundation  of  thfi 
Roman  Law. 

The  Lex  wEbutia  however,  which  was  niadexh,Le,5 
De  Judiciis  Centum  viralibuSy   contributed  to  break  ^butiiu 
in  upon  the  obligation  which  the  Law  of  the  Twelve 
Tables  intrinfically  poflefled ;  and 

The  Lex  Cornelia,  ex  qud  Pratores  ex  edi£iisxhtijs€ 
ferp€tuis  jus  dicere  juberentur^  greatly  diminifhed  the  ComdiM 
authority  of  thefeLaws,  They  furnifhed,  however, 
the  platform  upon  which  was  eredcd  another  fpe- 
cics  of  authority,  called 

The  Responsa  Prudentum,  or  the  Interprc-Th*  ^«A»«^ 
tations  of  Learned  Lawyers,  who  accommodated  the  ^"*^**"^**®' 
rulesand  principles  prelcribed  bytheTwelveTables 
to  the  praftice  of  the  courts,  and  the  exigency  of 
the  times.      Thefe   interpretations    or  opinions, 
for  they  were  little  more  at  firft,  were  denomi- 
nated the  Jus  non  fcriptum,  or  unwritten  law;  but 
being  the  works  of  private  men,  no  Judge  was  tied 
down  by  their  decifions.    AurufiuSy  however,  in- See  pod.  129. 
produced  anew  pradlice,  and  lelefted  a  number  of '^'v 
particular  lawyers  to  explain  the  obfcurity  which 
the  courfe  or   time  and  change  of  circumftancc 
had  introduced  into  the  Laws  of  the  Twelve  Tables, 
and  ordered  that,  their  opinions  (hould  be  law  in 
the  Courts  of  Juftice.    Thefe  decifions  appear  to 
amount  to  what  we  call  Precedents  or  Reports, 
^es  judicata  y  Receptum  JuSy  Jus  pojl  mult  as  variation 
us  rtceptum^  &c. ;  and  as  they  paffed  for  law  prin- 
cipally bv  acquiefcence,  they  appear  to  be  fome- 
what  fimiiar  to  cuftomSj  and  are  therefore  properly 
ailed  Jus  quod  fine  fcripto  venit ;  yet  it  is  held  to 
be,  and  is  ranked  as,  pars  juris  fcripti.     The  opi- 
nion which  the  people  conceived  of  the  abilities 
of  thefe  interpreters  of  the  law, .  and  their  acq\ii* 
cfcence  in  their  determinations,  furniflied  by  their 
explanations  a  confiderable  addition  to  the  body 
of  the  Ronjan  Law  ;  and*  difcovers  how  much  the 
fyftcm  is  made  up  of  what  neither  tlie  original 
tables,  the   laws  of  the  land,  or  the  ^edifts  or  the 
prsetor  knew  any  thing  of.     Thefe  interpretations 
were  called  more  emphatically  Jus  civile,  the  ge- 
0:      l^usof  which  it  is  a  fpecies, 

•  •  •  ■  The 
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The  Lcfiest        '^^^  Leges,  or  laws  enaftcd  by  the  whole  body 

of  the  people,   whether  patricians  or  plebeiaas^i 

formed  another   branch  of  the  antient    Romaa 

jurifpnidence.       Thefe  laws    became    neceflary 

whenever  a  new  cafe  happened,  which  wa»  not  pro-^ 

vided  for  by  former  laws,  and  were  called  Populi/d" 

Sec  t* ayloPs    ^^  I  f^^  ^he  people  of  Rome  taken  coUeftively 

Elements  of     were  Called  poptdus :  from  which  pkhs  diflfered  as 

^^^^^''''9^'i''i*Jpecies  a gertfrcy  or  rather  as  pars  a  toto.     The  con- 

fills  upon  thefe  occafions  caufed  the  people  to  be 

'    afTcmblcd  together  in  the  comiiiay  and  informing 

them  what  the  cafe  was,  put  it  to  the  .vote,  and 

they  decided  according  to  the  rules  of  equity  as 

the  matter  appeared  to  theai,  and  this  decilion 

was  ever  after,  in  like  cafes,  obferved  as  a  law; 

for  after  the  abolition  of  the  regal  government, 

the  magiftracy  was  lodged  with  the  people,  one 

{)rincipal  branch  whereof  is  the  power  of  making 
aws. 
The PlcbiTciia,     The  Plebiscita  was  that  code  or  feries  of  laws 
which  were  enafted  by  the  con^mon  people  or 
plebeian  part  of  the  community,  after  their  (c- 
ceffion  or  feparation  from  the  patrician  order,  which 
Sec  Dion  Haii- was  Completely  effefted  about  A,  V.  C,  2^.  by 
fiur.  ix.  39- 49- means  of  ^  fafliQus  Tribqne  PublHius  Folero.     Tho 
two  orders  were  ^  in   courfe  of  time  again  united, 
but  with  fo  great  advantage  to  the  plebeian  partyj^ 
that  they  not  only  retained  th^  power  of  paffing 
bills  upon  partiailar  fubjeds,  but  procured  a  ra- 
tification 01  t;hofe  laws  which  they  had  palled  by 
a  ufurped  authority.     The  reconciliation,   how- 
ever, was  procured  upon  thefe  terms,    ut  patres 
Li^y«  au£iores  omnibus  ejus  anni  comitiis  fierent ;  which,  Grmid- 
vius  obferves,  was  a  tacit  acHi^Qwledgement  of 
^e  people  that  their  decrees  would  not  be  binding 
without  the   concurrence  of  the  senate  :    but 
certain  it  is,  that  many  laws  were  paffed  by  the 
people  without  this   concurrence,   and   in  many 
bills  a  claufe  was  added  to  compel  the  accjuiefcQncc 
pf  the  fenate  to  what  the  people  had  decreed. 
Under  thefe  unfavourable  circumftances  the  fenate 
would  frequently  praftife  expedients  to  prefcrvc 
(he  claim  or  fli?w  of  right  by  ;i  vot;e  in  the^r  coun-. 
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Slat  Whatever  the  people  (hould  coDClude 
1  be  efteemed  firm  and  valid ;  and  the  pre- 
ion  of  a  Teeming  power  by  this  means,  joined 
It  wluch  was  the  proper  department  of  the  fe- 
and  whkrh  the  people  never  difputed,  as  the 
>f  the  eKchequCT,  the  public  money,  embaf- 
it  length  obtained  to  them  what  forms  an- 

branch  of  Roman  Law  called,  The  Senatus 

vLTVMy  or  Decree  of  the  Senate, 

LOther  fource  of  the  Roman  Law  was  thePr-&  The  Pnew* 

J  Edicts, fometimes  CBlled^ab honor ejttdids,]vs  riau  Ecua*- 

o&ARii/M,  quia  auSores  ejus  homreSj  i.  e.  magif- 

:  gerebant.    The  office  of  pr^tor  was  ercded 

.C.  387,  by  a  fort  of  reprifal  on  the  com- 

j,  who  had  fo  far  prevailed  as  to  be  reprefcnt-- 

f  one  confuL    The  patricians  therefore,  while 

:onfuls  were  employed  in  the  wars  abroad,  gor 

[urifdidtion,  the  forenfe  manus  of  the   conlul, 

ferrcd  upon  a  new  officer  inftituted  for  that 

ofe,  and  taken  at  firft  out  of  their  own  body, 

n  they  called  a  Praetor,  The  power  of  die  prae- 

ras  confined  to  civil  caufes  only.  Tlie  Praetorian 

b^ere  certain  rules  or  forms  publilhed  by  the 

of  at  the  beginning  of  his  office,  and  fignifying 

siethod  by  which  he  bound  himfelf  to  admi- 

r  juftice    that  yean      This  form  was  com- 

ly  exhibited  in  public  upon  a  tabula  dealbata  or 

ta,   in  Greek  Aivxfc'ft«,  and  was  called  Album 

TOR  IS,  or  Judkutn.    Thcfe  edifts  lafted  butp^^.;^^^ 

»ne  year,  the  date  of  the  magiftrate*s  office;  but  iiutuscm  re» 

y  of  them,  for  their  Angular  equity  and  utility,  J^'^w^'^*^/ 

Id  be  confirmed  by  the  fucceeding  pr«tor,  and  ^"  ^  ^ 

me,  firom  their  duration  and  conliftency,  the 

:ral  law  of  the  land.     In  the  age  of  CUero,  thefc 

:s   were  commented   upon  by  the  celebrated 

lus  SnlpiciuSy  and  were  raifed  to  fu(Sh  repute,  that 

iudy  of  the  Civil  Law  was  no  longer  begun 

I  the  ftixly  of  rrfE  Twelve  Tables,  but  from 

•  Perpetual  Edicts. 

ut  it  muft  not  be  underftood  as  if  no  magiftrate  Scc  Varro  dt 

his  edia  but  the  pranor.    The  JSdiU  afib  had  ^^ 
nizanM  di  omnibus  rebus  fromcnalibus,  and  hzd  a 

Concurrency 
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The  Elliot  of  coiicurrcnqf  with  the  -pratcM*,  who  commonltr  ft* 
^^***'  mittcd  the  more  minute  affairs  to  his  infp^ioiu 
Thefe  edids  of  the  jEdiles  were  much  of  the  fame 
nature  with  the  Lteges  Cenfiridt^  viz.  Precepts  or 
Imundtions  of  Office.  Some  large  remains  of  thb 
^DiLiTiAN  Edicts  are  preferved  in  the  Digefts 
by  themeans  of  Salvias  Julianus,  underthe  Emperor 
Hadrian,  who  incorporated  them  into  his  Perpetual 
Edid,  and  illuflrated  them  by  the  commentaries  of 
the  Roman  lawyers. 

Thefe  were  the  component  parts  of  the  Roman 
Civil  L^w  during  the  exiftence  of  the  Republic ; 
but  when  the  great  revolution  happened  which 
turned  the  Republic  into  a  Monarchy,  in  the  perfon 
of  Julius  defafy  and  the  government  was  trans- 
ferred into  the  hands  of  tlie  Emperors  on  the  ac* 
ceflion  of  Augujlus,  another  branch  of  Law  arofe, 
called.  The  AuthoritaSj  or  Refponja  Prudentum,  of 
which  we  have  already  taken  notice,  till  at  laft  all 
was  fwallowed  up  in  the  will  of  the  Emperor. 
ThelmpertBt       The  Conftitutio  Principis,  or  Imperial  Conftitu- 
Cooftitutioii.   tion;    or,   as  it  is  fometimes    called,  the  Breath 
of  the  Emperor ;  put  fo  final  a  period  to  tlie  Leges 
and  Plebifcitay  at  lead  to    all  effeftual  purpofes, 
that  no  more  is  heard  of  them  in  the  Roman  hif- 
tory.     To  the  abolition,  however,  of  thefe  Laws 
fucceeded  the  lecond  period  of  the  Senatus  Con- 
fulta ;  for,  upon  the  fuggeftion  and  advice  of  the 
celebrated  Mtecenas  to  Augufius,  the  will  and  plca- 
fure  of  the  En>peror  was  made  known  two  ways, 
either  meitante  fenatu  or  Jine  fenatu.     It  mufl:  not, 
however,  be  imagined,  that  although  by  this  (Iroke 
of  policy  the  Emperor  feemed  to  make  court  to  the 
fenate,  that  he  left  them  to  exercife  the  rieht  of  mak- 
ing Senatus  Confulta  pro  eorum  arbitrio.    The  method 
was  to  lay  before  them  the  pleafure  of  the  prince, 
which  was  then  ratified  by  the  fenate,  and  fo  be- 
came a  law  for  the  people.    But  this  curious  fbnn 
was   foon  dropped  ;   for  when  the   power  of  the 
Emperors  came  to  be  well  eftablifhed,  they  found 
that  though  this  intervention  of  the    fenate  was 
popular  enough,  they  could,  however,  do  fuffi- 
cientlywell  without  it.    Accordingly  they  over- 
leaped 
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leaped  the  middle  ftep,  and,  inconfrUo  fenatu^  the 
Emperor  Hadrian  began  with  the  Edict  at  once. 

The  Edict  was  divided  into  Epiftolit  or  Re- The  EpHUn* 
fcripts;D^rr^/tf,  Sentences  of  Courts;  and  EdiSla  pro- 
perly fo  called,  from  being  mere  voluntary  con- 
Itinuions.  The  firft  and  fecond  concerned  the 
law  at  the  inftance  of  the  parties.  The  third  pro- 
ceeded ex  mero  tnotu  Imperataris. 

By  Rescripts  the  Emperor  gave  anfwer  ir  The  Refciipi^ 
jure  controverfo^  when  he  was  applied  to  for  his 
judgment  and  decifion,  both  at  home  and  from 
the  provinces.  Thefe  Refcripts  form  the  greater 
part  of  what  is  called  The  Code,  that  work  be- 
ing little  more  than  a  collection  of  this  kind  of 
Imperial  Law ;  which  was  fometimes  dilpenfed 
with  fuch  (ignal  partiality,  that  MacrinuSj  one  of 
the  Emperors,  had  a  defign  to  ftrip  all  his  prcde- 
ccflbrs'  Refcripts  of  their  authority. 

Decreta  were  decrees  made  in  judgment,  ^j^  0^^^,^ 
and  were  either  interlocutory,  viz.  fuch  as 
related  to  any  point  of  incidental  law ;  or  defi- 
kitive,  viz,  fuch  as  determined  upon  the  merits 
of  the  caufe  itfelf,  and  the  whole  queilion.  PanluSy  a 
learned  lawyer,  coUefted  the  Decrees  of  the  Em- 
perors, In  fix  books ;  and  the  manner  and  method 
of  thefe  determinations  is  alfo  well  explained  by 
7flf.  Gotbcfred. 

Edicts  were  mere  voluntary  conftitutions,  f «^  Edias  ind  in- 
mtus  fpontaneus  ingejferit^  and  diredled  to  general  tcrpretatiow. 
ufc.  To  thefe  Edi6bs  may  be  fubioiried  the  Man- 
dates, which  are  diftinguiOiedf  only  from  them 
by  being  more  confined,  and  direded  to  particu- 
lar perions;  and  the  Interpretations,  which 
was  a  power  belonging  to  the  prince  alone. 

By  thefe  means,  in  procefs  of  time  the  Roman 
Law,  like  the  Roman  Empire  (of  which  it  is  re- 
corded, that  ab  exiguis  profeda  initiis  eo  creveritj  ut 
jmmagnitudine  laboretfud)^  became  fo  great  and  bur- 
denfome,  or,  as  Livy  exprefles  it^  '^  tarn  '>^^w^«- Bk.  3*  c  ja. 
fv  aliarum  fuper  alias  acervatarum  Icgum  ctnnuluSy  W\^i 
they  were  computed  by  EunapiuSy  uho  lived  in  the  i.Bl.Com-s*. 
reign  preceding  Jujiinianj  to  be  many  camels'  load. 
This  put  feveral  upon  forming  a  defign  to  reduce 

the 
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Hiefeimt  the  koman  Law  to  a  regular  (yftcm;  and  amcm{ 
*^*^j^^^y^thefe  pcrfons  appear  the  names  of  CrafuSy  Pompe} 
Cajarj  Ctceroy  and  Sulftcius ;  but  the  great  work  ws 
referved  for  the  Emperor  Jnftiman :  the  means,  hov 
ever,  of  executing  it  were  previoufly  fumiflied  b 
the  following  colleftion. 

The  famous  pERpfiTtTAL  Eioict*,  which  was 
kind  of  fyftcm  of  Roman  Law  drawn  up  by  Jtilu 
in  the  reign  and  by  order  of  Hadrian,  and  digefte 
into  fifty  books. 

The  Gregoriak  Coos,  drawn  up  by  Gregorin 
a  celebrated  lawyer  under  Cof{fiantiuSi 

The  Codex  Hermooeniakus^  drawn  up  in 
der  the  fame  Emperor  by  HermogeneSy  a  lawye 
wherein  were  comprized  all  the  Imperial  Conftiti 
lions  of  Claudius  J  AureliuSy  Protus,  Coras,  Carinu 
and  that  vaft  number  of  Conftitutions  ntude  b 
Diocletian  and  Maximian.  But  thefe  tWo  code 
wanting  authority,  were  foon  ncgleded,  and  gav 
place  to 

The  Theodosian  Code,  compiled  under  th 
direAion  of  the  Younger  TbeodoJiuSy  from  whom  ; 
♦  received  the  Imperial  fanAion  in  a  Novel  Conftitii 
tion  of  the  fame  Emperor ;  and  is  now  extant  i\ 
fixtecn  books,  with  a  ufeful  comment  by  Gotbofrtt 
From  the  three  laft  mentioned  Codes,  togcdic 
with  the  Novel  or  fupplementary  Conftltutions,  Jijl/ 
uiaHy  about  the  year  528,  fet  about  reforming  tin 
Law.  For  this  purpofe,  in  the  year  530,  b 
iliued  out  his  decree  for  reducing  into  a  fyfttn 
the  writings  of  the  lawyers  before  his  time,  rcfenr 
ing  only  uHiat  was  ufeful,  and  omitting  the  obfo 
lete,  imnecefl'ary,  and  contradi&ory  paUages ;  2M 
it  was  under  his  aufpices  that  the  prefent  bodyo 
Civil  Law  was  compiled  and  furniflied  by  fn 
hcnian  and  other  lawyers  about  the  year  533.  Tb 
Codex  Jufiinianus  conlifts  of 


tk 


1.  The  Digests  or  Pandects,  in  fifty  books 
containing  all  the  decifions  colkdked  froni  th 
queftions  and  refolutions  of  the  ancient  .Rom« 
lawyers.  The  civilians  hold  the  language  of  tbi 
book  to  be  fo  pure,  tliat  the  Roman  lapgiug 

m'rgb 
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might  be  fairly  deduced  from  it,    were  all  the 
other  Roman  writers  loft. 

2.  The    Institutes,   which  contain  the  ele-^ 
mcnts  and  firft  principles  of  the  Roman  law,  in 
four  books ;    written  m   an  elegant,    eafy,    and 
flowing  ilyle. 

3.  The  New  Code,  or  Colleftion  of  Imperial 
Conftitutions.  *  For  the  laple  of  a  whole  century 
having  rendered  the  Theodojian  Code  imperfeft,  and 
new  queftions  arifing,  a  new  code  was  ordered  to 
be  compoled,.  and  the  former  declared  to  be  no 
longer  authority. 

4.  The  Novels,  or  New  Conftitutions,  madcl)y 
Jufiinian  himfelf  after  the  publication  of  the 
other  books.  Thefe  are  fometimes  called  7he 
htkentickSj  to  diftinguifti  them  from  other  works 
of  a  fimilar  nature,  of  lefs  authority. 

Thefe  four  works  form  the  Body  of  Roman  Law, 
QX  Corpus  Juris  Chilis^  as  publiflied  in  the  time  of 
Jufiinian;  which  however  fell  foon  into  negle<?V 
and  oblivion :  but  a  copy  of  theDigefts  having  been 
found  at  Amalfi  in  Italy  by  accident,  and  concur- 
ring with  the  policy  of  the  Roman  ccclefiafticks, 
fuddenly  gave  new  vogue  and  vigour  to  the  autho- 
rity of  the  civil  law,  introduced  it  into  feveral  nations, 
and  occ^oned  that  mighty  inundation  of  volu- 
minous comments,  with  which  this  fyftem  of  law, 
more  than  any  other,  is  now  loaded. 

The  greateft  part  of  Britain  was  governed  wholly 
by  the  Civil  Law  for  about  three  hundred  and  fixty 
years,  from  the  rei^n  of  Claudian  to  thnt  of 
HoHcrius  ;  during  which  time,  fome  of  the  moft 
eminent  Roman  lawyers,  as  Papiniayiy  Vaidiis^  and 
\Jlpianj  fat  in  the  feats  of  judgment  in  this  nation;^ 
tod  it  was  not  eradicated  by  the  introdudion  of 
iixon,  Danijhy  and  Norman  Laws,  on  the  dcclenfion 
rfthc  Empire. 

From  the  reign  of  Stephen  to  that  of  Eihjcard  the 
third, the  Civil  Law  prevailed  very  much,  and  even 
the  Judges  and  Profeifors  of  the  Common  Law  had 
frequent  recourfe  to  it,  when  the  Common  Law  was 
flcnt  or  dcfcdive;  as  plainly  appears  from  the 
works  of  BraSlon,  ThorniOfi^  and  lUtdy  who  have 
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tranfcribed  one  after  another,  in  many  places,  the 
very  words  of  Juftinian^s  Inflitutes. 

There  are  indeed  fome  particular  matters  intvhich 
the  Civil  Law  always  has  been,  and  ftill  continues 
to  be,  the  only  law  in  England  whereby  they  are 
to  be  decided ;  and  the  courts  of  juftice  which 
have  cognizance  df  thofe  matters,  do  proceed 
therein  according  to  the  rules  and  forms  of  the 
Civil  Laws:  as  in  matters  Ecclefiaftical,  Maritime, 
Military,  and  the  tvvo  Univerfuies,  of  v>'hich  wc 
fliall  now  proceed,  secondly,  to  enquire. 

II.  Of  the  Canon  Laiu. 

Retre^s  ttift.       TheCanon  Law  firft  knowH  in  this  country,  was 
of  Engiiih      formed  by  permiflion  and  under  authority  of  the 
^aw,  vo.i.  QQygj.nnient,  and    feemed  to    he   fupported  by 
arguments  of  expediency.     The  exigence    of  a 
church,  with  the  gradation  and  fubordination  of 
governors  and  governed,  called  for  a  fet  of  regula- 
tions for  the  direction  and  order  of  its  various 
funftions ;    and    under   that  notion,    a  body   of 
canonical  jurifprudence  had  been  fuffered  to  grow 
up  for  a  long  courfc  of  years. 
I.  Bl-Com.Sz.      The  Canon  Law  is  a  body  of  Roman  ecclefiaftical 
la\vl  relative  to  fuch  matters  as  that  church  has  or 
pretends  to    have   the  proper  jurifdidtion  over. 
About  fourteen  years  after  the  Pandects  of  Jujlinian 
(«)A.D.ii5i.  jjad  been  found  at  Amalji{a),  2l  complete  coUeftion 
of  Canon  Law  was  made  by  Gratianj  aBcnediftinc 
monk  of  Bologfia^  and  publilhed  under  the  title  of 
Dcc.'ef:i?n:  it  was  made  in  imitation  of  the  ParideclSf 
and   was   a  digcft  of  the  whole  pontifical  Canon 
Law,  extracled  from  the  Sayings  of  the  Fathers, 
Canons  of  Councils,  and,  above  all,  from  the  Dc* 
creral  EpilHes  of  Popes  ;  all  tending  to  exalt  the 
clerical  itate,    and   to   exempt   the    clergy  froiA 
fecuLir  llibordination.     Thcfc  Decretals  reached  as 
low  as  rhc  lime  of  pope  Jkxr.niler  the  third;  and 
the  i'uhi'cqucnt  papal  decrees,  to  the  pontificate  of 
(Jrrs;o:y  tlie  ninth,  were  publlfhed  in    five  books, 
^^^.     intitlcd  Decrctalin  Gregorii  KorA.     A  fixth  book  was 
^^^^fc    added     by    Bomfute     tlie     eighth,    called    Sexm 
W.  *  Dccretd}i.inL 
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Decrctalium.    To  thefe  have  been  fince  added^  the  Sec  die  preface 
Clementine  ConftituthfiSy    the  Extravagantes  Joannis^  uw"7  *  *** 
and  the  Extravagantes  Communes y  forming  altogether       ' 
the  Corpus  Juris  Canonici,  or  Body  of  the  Roman 
Canon  L^w. 

Thcfc  laws  were  firft  introduced  into  £«^A?«^j^^^g,,  ji;^^ 
during  the  reign  of  king  Stephen y  A.  D.  1149^  £ng.  Law. 
by  the  induftry  of  Roger  PlcariuSy  who  read  ^^'  '*  7^* 
public  lefturcs  upon  their  ufe  and  excellency  in 
the  univerfity  of  Oxford ;  but  this  attempt  raifed  a 
very  ferious  alarm ;  and  the  king,  apprehenfive  of 
the  confequences  to  which  thefe  new  dodtrines 
might  lead,  is  faid  to  have  forbidden,  a  few  years 
afterwards,  the  reading  of  books  of  the  Canon 
Law.  Notwithftanding  this  prohibition,  however^ 
the  ftudy  of  the  Civil  and  Canon  Laws  was  univer- 
laliy promoted  by  the  clergy;  and  by  their  zeal  and 
contrivances,  encouraged  by  the  venal  affiftance  of 
fucceeding  popes,  the  doftrines  contained  in  thefe :' 
laws  were  lor  a  time  received.  But  it  is  now 
fctded,  thdt  with  refpedt  to  any  intrinfic  obligation^ 
they  have  no  force  or  authority  whatfoever  in 
Englandy  and  are  only  binding  fo  far  as  they  have 
been  permitted,  by  immemorial  ufage,  to  prevail 
in  fome  particular  courts,  as  has  been  already 
mentioned;  and  in  fome  particular  cafes,  as 
MrriageSy  iviilsy  legacies,  intejiates  effeSlSy  tithes-, 
tcclefiqftical  dues,  fpoliation,  and  dilapidationy  all 
which  will  be  taken  notice  of  in  the  fubfequent 
panofthisworkwhichtreatsof  Courts  OF  Justice. 

Exclufive  however  of  thefe  pontifical  coUeftions,  i.BJ.Comi  %i. 
which  during  the  times  of  pOpery  were  adinitted  g'^^]^'^^^""^ 
as  authentic  in  this  iiland,    as  well  as  ih  other 

{arts  of  Chriftendom ;  there  is  alfo  a  kind  of 
Iatiokal  Canon  Law,  compcfed  of  Legatine 
aiKliPr(«;/ircm/Con(litution5,and  adapted  only  to  the 
exigencies  of  the  eftablitlied  church  and  kingdom. 

The  Legatikk   Constitutions  were  made 

and  publifhed  in  national  fynods  or  councils,  held 

hj  authority  within  this  rcahn  during  the  miflion 

of  the  cardinals  Otbo  and   Othotc:t,  legates  from 

pope   Gregory    the  ninth,   and    pope   demerit  the 

f<H]rth>  in  the  reign  of  Henry  x.\\z  third  :  and  there-' 

K  2  fore 
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fenrc  they  extend  equally  to  the  provinces  bo 
of  Canterbury  and  Tork. 

The  Provincial^  CoKStitVTiONs  were  ma 
in  convocation,  in  the  times  of  the  feveral  arc 
bilhops,  from  Stephen  Langton  to  Henry  Chicbei 
Thefe  Conftitutions  were  coUefted  and  adorn 
with  the  learned  glofs  of  Unwoody  official  of  t 
court  of  Canterburyj  and  afterwards  bifhop 
St.  DaviiFsy  during  the  reign*  of  king  Henry  t 
fifth;  and  although  they  were  ori^nally  ma 
only  for  the  province  of  Canterbury ^  yet  they  Wi 
after\vards  adopted  and  received,  in  the  fuccec 
ing  reign,  by  the  province  of  York.  There  i 
alio  other  Conilitutions  made  by  different  fMrelati 
both  before  and  after  thefe  times;  but  the  Cc 
ftitutions  above  fpecificd,  having  been  thus  pu 
)icly  introduced,  are  principally  regarded  as  t 
Body  of  Canon  Law. 

By  the  ftatutes  of  25.  Hen.  8.  c.  19.  27.  Hen. 
c.  15,  35.  Hen.  8.  c.  16.  3.  &?  4*  Edw.  6.  c.  i 
repealed  by  i .  (^  2.  Phil,  tsf  Mtty^  c.  8.  rcvivi 
and  confirmed  as  to  25.  Hca.  8.  c.  19.  by  ti 
i.Eliz.  c.  I.  it  was  enaded^  that  a  review  mou 
be  had  of  the  Canon  Law,  "  providbd  that  fu( 
•*  canons,  conftitutions,  ordinances,  and  fynodi 
*•  provincial,  which  are  already  made,  and  w 
**  not  be  contrariant  or  repugnant  to  the  lai^ 
**  ftatutes  and  cuftoms  of  this  realm,  nor  to  tl 
**  damage  or  hun  of  the  king's  prerogative  roya 
**  (hall  now  ftill  be  ufed  and  executed  as  tb< 
••  were  afore  the  making  of  this  aft,  till  fu< 
•*  time  a5  thcY  be  viewed,  fearched,  or  otherwi 
•*  ordered  and  determined.**  And  as  no  fu( 
review  has  been  nerfectec*,  the  Canon  Law 
Er:^4jnJ  at  prefent  depends  upon  the  authority 
thi^  aA  of  parliament. 

The  firft  enquiry,  therefore,  mud  fee,  Wh 
i>  the  Canon  Law  upon  any  particular  point  ?  ai 
t!\cn^  by  cotMidering  how  ^r  the  lame  was  rcceiv( 
hci^  before  the  tlatutc,  and  comparing  it  wi 
the  Common  Law^  foble<)uem  a6:$  of  parliamei 
4nd  the  king*s  prerogative,  the  genuine  law 
the  church  nuv  be  coTledeiL 

Duri 
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During  the  reign  of  'James  the  firft  (/?),  certain  (iilA.D.1603. 
canons  were  made  in  convocation  of  the  province 
^f  Canterbury  J  which  were  ratified  by  the  king  for 
himlelf,  his  heirs  and  fuccclfors,  and  about  two 
years  afterwards  were  adopted  by  the  province  of 
Tnrk ;    but  were  never  confirmed  in  parliament. 
Upon  this  fubjeft  much  difpute  has  been  made, 
ts  to  the  power  of  convocation  to  make  Canon  Laws 
by  the  royal  affent  and  approbation  only.     But  in 
Mick.  Temiy  10.  Geo.  2.  in  the  cafe  of  Middleton  v. 
Croft  (b)^    it   was   folemnly    adjudged   upon  the  W^tn.  10 ^-j. 
principles  of  law  and  the  conftitution  (c),    that  in  (^j  i!blc^, 
cafes  where  they  are  not  merely  declaratory  of  the  83- 
ancient  Canon  Law,  but  are  introductory  of  new 
regulations,  they  do  not   bind  the  laity  (d);   but  W  Ibid. 
whether  and  how  far  the  faid  canons  are  obligatory 
upon /;&^r/^rrythemfelves,  did  not  come  in  ciueftion : 
it  fcemeth  nowever  to  be  generally  underftood, 
that  they  are  binding  in  that  refj)e6t{^).  W  Pref.  to 

Under  this  head  we  may  mention  the  Thirty-nine  ^ "™  *  ^*  ^' 
Articles  of  Religiony  which  were  agreed  upon  m  the 
convocation  in  the  year  1562,  and  the  Kubrick  of    . 
the  Book  of  Common  Prayer,  both  of  which  have 
been  confirmed  by  aft  of  parliament ;  and  there- 
fore form  part  of  the  general  law  of  the  land. 

III.  The  Maritime  Lazv* 

The  Maritime  Law,  as  its  name  imports,  isGodoiphm 
framed  to  regulate  and  redrefs  all  tranfaftioni  and  ^^"*- J""'« 
injuries  arifinguponTHE  high  sEAS,out  of  the  reach  Co.  Lit.  xi.b. 
and  proteftion  of  the  Municipal  Law,  This  fpecies  *^*'-  ^' 
of  jurifprudence  is  alfo  founded  upon  the  principles 
and  maxims  of  the  Civil  Law,  the  Rhodian  Laws, 
iheLaws  oiOleronj  and,  by  certain  peculiar  muni- 
^  cipal  conftitutions  appropriated  to  certain  cities, 
towns,  and  countries  bordering  on  the  fea. 
The  extent  of  the  maritime  dominion  of  England 
\  fcems  to  conlift  of  two  parts,  the  profitable  and  the 
'  i'onorary.      The  profitable  regards  our  own  coafts 
only,  to  a  certain  diftance  from  the  (hore,  in  the 
%ht  whereof  foreigners  were  not  ufually  fulFored  to 
«rch   filh*       The  honorary  is  that  of  refpe£t  to 
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the  Brittjh  flag,  which  we  claim  from  all  natioi 
and  ftill  fupport. 

The  boundaries  we  have  eftablifhed  for  tl 
purpofe  are  the  Britijh  Channel  on  the  fouth,  e 
tending  tO'  the  fliores  of  Fraacey  and  to  thofe 
Spain,  as  far  as  Cape  Finifterre ;  from  thence  by  ; 
imaginary  line  weft,  twenty-three  degrees 
longitude  from  London^  to  the  latitude  of  fix 
degrees  north,  which  laft  is  called  the  Wefte 
Ocean  of  Britain ;  from  thence  by  another  imag 
nary  line  in  that  parallel  of  latitude,  to  the  midd 
point  of  the  IzndFanStaien,  on  the  coaft  of  Norwi 
which  is  the  northern  boundary;  and  from  th 
point  it  extends  along  the  (hores  of  Norwc 
Denmark^  Germany^  and  the  Netherlands,  to  d 
Britijh  Channel  again;  which  laft  boundary  compi 
hends  what  is  called  the  Eaftern  Ocean  of  Britai 
•— Thefe  are  the  original  limits  acquired  at  tl 
time  of  king  Wilfred's  beating  the  Danes  out 
thefe  feas;  and  from  thenceforth  the  kings 
England  took  on  themfelves  the  more  peculi 
guard  and  fovereignty  of  the  feas,  proteflting  tl 
traders  of  all  nations  from  the  infults  of  pirates 
and  to  anfwer  the  expence  of  keeping  fleets  i 
fea,  and  for  protedion,  all  nations  who  failed  int 
thefefeas  paid  a  tribute  in  proportion  to*the  burthe 
of  their  (hips  ;  but  this  tribute  is  now  confined  i 
the  ceremony  of  lowering  the  flag. 

Exclufive  of  this  honorary  part,  the  dominio 
of  the  fea  intitles  the  lawful  polfeflbrs  to  the  fi 
following  prerogatives : 

1.  The  royalty  of  granting  the  liberty  of  fifti 
ing  for  pearl,  coral,  and  amber,  and  other  precipii 
commodities. 

2.  To  grant  licence  to  fifti  for  (lurgeon,  pil 
chard,  fahuon,  herring,  and  all  other  forts  of  fill 

3.  To  impofe  tribute  on  aU  ftiips  or  veflels  fill 
ing  within  the  Unfits  of  the  Britijh  feas. 

4.  The  regular  execution  of  jiiftice  for  all  crim( 
committed  within  the  faid  limits. 

5.  To  grant  or  refufe  a  free  paflage  to  foreij 
(hips  of  war  through  thofe  ieas,  in  the  fail 
manner  as  troops  over- land 
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The  maritime  government  and  jurifdidtion  is  by 

the  king,  as  (upreme,  vefted  in  the  perTon  of  the  lord 

iughadnitralof  jE//fZtf;f^,  who  immeaiately  under  him 

bstliechic£  command  at  fea,  and  the  diredion  of 

the  marine  aflfairs  at  land,  having  leveral  officers 

under  him  ^  Come  at  fca  and  others  afhore ;  fome  in 

military    and     others    in   civil   capacities ;    ibme 

judicial,  and    others  minifteriaL     Thofe  that  are 

chief  in  the  judicial  capacity,  are  in  the  law  dif* 

tiaguifhed  by  the  title  oi  maiifterumy  or  judges  of 

mariiime  controverfies  ;    whereof  one  being  the 

principal  or  juAcx  ad  qtum^  io  all  maritime  cafes  of 

appeal  from  inferior  courts  of  admiralty,  is  known  Dougl.  io«. 

by  the  ftyle    of  Supreme  ChvU  Admit  ali  tat  is  yi/tgli^r  '®»' 

Juice ;  within  whofe  cognizance  in  right  of  the 

junfdidian^  according  to  the  fea  laws,  and  to  the 

laws  aad  cuftoms  of  the  admiralty  oi  EfJglanJ^  are 

camprickended  all  affairs  relating  in  any  manner 

to  lukvigation. 

Ikit  the  Maritime  Law  is  confined  to  caufes  arifing  Co  Lit.  1^9. 
wholly  upon  the  fea,  and  not  within  the  precinfts  ^®^*  '''• 
ofaay  county;  for  the  ftature  13.  Rich.  2.  c.  5.  and 
lyRkb  2.C.3*  declares  that  cl>e  court  of  theadmiral 
hath  no  manner  of  cognizance  of  anyconrraA,or  of 
any  other   thing  done  within   the    body  of  any 

L  county,  either  by  land  or  by  water ;  nor  of  any 
wreck  of  the  fea,  for  that  niuft  be  cad  on  land 
before  it  becomes  a  wreck.  But  it  is  otherwife  of 
i\ang%  Jbt fan? y  jetfani,  ^n^Ugan  ;  for  over  them  the  s.Cx>.  106, 

[  admiral  hath  jurildidion,  as  they  are  in  and  upon 
the  fea.  If  part  of  any  contract  or  other  9aufe  of 
aftion  doth  aril'e  iipon  the  fea,  and  part  upon  th^ 
land,  the  common  law  excluded  the  maritime  Jaw, 
for,  part  belonging  properly  to  one  cognizance  and 
part  to  another,  the  common  or  general  law  take? 
place  of  the  particular.  Therefore,  though  pure  Co.  Lit.  2(^ 
maritime  acquilitions  which  are  caufed  ai^d  become 
due  on  the  high  fea?,  as  feamen's  wgges,  are  one 
proper  objed  of  the  admiralty  jurifdiftion,  cveo  »«Vcnt.  k^ 
though  the  contract  for  them  be  made  upon  land  ; 
yet  in  general,  if  there  be  a  contract  made  in 
^ftgldnd  to  be  executed  upon  the  feas,  as  a  c^arter- 
f^rty^    or  a  covenant  that  a   (hip    Ihall  fail  to 
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Sec  the  csiCt'^f  Jamaica,  or  fliall  be  in  fuch  a  latitiude  by  fuch  z 

G  Wx)*^°*^^    day  ;  or  a  contraft  made  upon  th^  fca  to  be  pcr- 

s/rera  Rep.  formed  in  Ef^land,  as  a  bonci  made  on  (liip-board  to 

asy.  pay  money  in  London,  or  the  like ;  thefe  kinds  of 

mixed  contradls  belong  not  to  the  admiralty  jurif- 

Hob.  II.       didion,  but  to  the  courts  of  con>moi>  law.  Korean 

^  the  admiralty  court  hold  plea  of  any  contract  under 

Hob.  f  12.      feal.  But  we  fhall  endeavour  to  point  out  the  feveral 

.matters  which  are  within  this  jurifdiftion,  when 

we  fpeak  of  the  Court  of  Admiralty. 

IV.  7 he  Military  Law^ 

Sec  Sir  Edw.       TheMi  LIT ar y  Law  was  declared  by  the  ftatute 

Coke's  4ih      of  13.  Rtch.  2.  c.  2.  "  to  haye  cognizance  of  con- 

jnft.  113.       ^€  trads  touching  deeds  of  arms  and  of  war  out  of 

"  the  realm,  ana  alfo  of  things  which  touch  war 

**  within  the  realm,  which  cannot  be  determined 

*^  or  difcuffed  by  the  Common  Law;  together 

Coai^uMar-   ^*  with  Other  ufages  and  cuftoms  to  the  fame 

tiil.  *^  matters  appertaining." 

The  claufe  in  this  ftatute  which  relates  to  con- 
tradls  is  now  ufelefs  ;  for,  by  a  fidlion  of  law,  it  is 
permitted  to  alledge  in  the  pleading,  that  a  con- 
trad  made  at  any  place  abroad,  was  made  at  fome 
place  in  England:  as  if  a  contraft  be  made  at 
Gibraltar  J  the  plaintiff  may  fuppofc  it  to  be  made 
Kt  Northampton ;  for  the  locality,  or  place  of  making 
it,  is  of  rio  confequence  with  regard  to  the 
validity  of  the  contradt. 

Under  the  words,  "  other  ufages  and  cufioms^ 
this  law  affords  relief  to  fuch  ci"  the  nobility  and 
gentry  as  think  themfelves  aggrieved  in  matters  of 
honour,  and  keeps  up  diftinftion  of  degrees  and 
quality. 

The  extent  of  the  Military  Law  as  affording 
redrefs  to  injured  honour  is  greatly  circumfcribed, 
by  confining  it  to  fuch  injuries  as  efcape  the  notice 
of  the  Common  Law ;  fuch,  for  inftance,  as  calling 
a  man  a  coward,  or  giving  him  the  lie;  for  which, 
as  they  are  produftive  of  no  immediate  damage  to 
his  perfon  or  property,  no  aftion  will  lie  in  the 
courts  at  fVeJiminfter.  It  hath  inde/ed  been  deter- 
mined, 
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mined,  that  no  aftion  will  lie  for  words  in  the 
military  court.  This  law,  therefore,  can  at  moft 
order  reparation  in  point  of  honour ;  as  to  compel 
the  defendant  mendacium  Jibi  ipfe  impon€re\  or  to 
take  the  lie  that  he  has  given  upon  himfelf,  or  to 
make  fuch  other  fabmiffion  as  the  laws  of  honoiar 

« 

may  require. 

The  redreffing  of  incroachmefits  and  ufurpations 
in  matters  of  heraldry  and  coat  armour,  is  an 
objeft  of  this  law.  The  marihalling  of  coat- 
annour,  which  was  formerly  the  pride  and  ftudy 
of  the  bed  families  of  the  kingdom,  is  now  greatly 
difregarded;  and  has  fallen  into  the  hands  of 
certain  officers  called  heralds j  who  coniider  it  only 
as  a  matter  of  lucre ^  and  not  of  juflice. 

The  ftatute  of  mutiny  and  defertion  authorifes 
ills  majcfty  to  form  articles  of  war  and  conilitute 
courts  martial,  with  power  to  uy  any  crime  by 
fuch  articles,  and  infli<5t  fuch  penalties  as  the 
anides  dixeA. 

V .  ^he  Law  of  the  Unlverjities. 

The twoUniversities  ofOxford  andCam- 4- 1«^-  »«7- 
BRIDGE  enjoy  thefolejurifdiftion,  in  exclufion  of  the 
king's  courts,  over  all  civil  actions  and  fuits  where 
a  fcholar  or  privileged  perfon  is  one  of  the  parties^ 
excepting  in  fuch  cafes  where  die  right  of  freehold 
is  concerned ;  and  then,  by  the  Univerfity  Charter,  , 
they  are  at  liberty  to  try  anddetermine,either  accord- 
ing to  the  Common  Law  of  the  land,  or  according  to 
their  own  local  cuiloms,  at  their  difcretion; 
vhich  has  generally  led  them  to  carry  on  theiV 
procefsrin  a  courfe  much  conformed  to  the  civil 
i«s'.  Thefe  privileges  were  granted,  that  the 
ftudents  might  not  be  diftrafted  from  their  ftudies 
by  legal  procefs  from  diftant  courts,  and  other 
forenfic  avocations. 

VI.  Equity. 

Grotiits  defines £^«//y  to  be  *^  the  conftruftion  of  !>c  Equittte- 
"  that,  wherein  the  law,  by  reafon  of  its  univer-  ^  ^^^      ^^ 
'*  fality,  is  deficient/'     For  fmce  in  laws,  all  cafes 

cannot 
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cannot  be  forefcen  or  expreffed,  it  is  neceflary 
that  when  the  general  decrees  of  the  law  come  to  ht 
applied  to  particular  cafes,  there  ihould  be  fome- 
where  a  power  veiled  of  defining  thofe  circum- 
ftances  which,  had  they  been  forefeen,  the  legif 
lator  himfelf  would  have  expreffed.  And  thef< 
are  the  cafes,  which,  according  to  Grotiusy  **  /« 
^^  fion  exaSle  definite  fed  arbitrio  boni  viri  permttit.^ 

Ec^uity  then  depending  effentiallj  upon  the 
particular  circumftances  of  each  individual  cafe, 
there  can  be  no  eftablifhed  rule?  and  fixed  precept? 
laid  down,  without  deftroying  its  very  effencc,  and 
reducing  it  to  politive  law. 

The  objeAs  of  the  courts  of  Equity  are,  to 
detect  latent  frauds  and  concealments,  which  the 
procefs  of  the  courts  of  Law  is  not  adapted  to 
reach  ;  to  enforce  the  execution  of  fuch  matters  of 
tnift  and  confidence  as  are  binding  in  confciencc, 
though  not  cognizable  in  a  court  of  Law^  j  to  de- 
liver from  fuch  dangers  as  are  owing  to  misfortune 
and  overfight ;  and  to  give  a  more  fpecific  relief, 
and  more  adapted  to  the  circumftances  of  the  cafe, 
than  can  always  be  obtained  by  the  generality  of 
the  niles  of  the  pofitive,-  or  Common  Law. 

Equir\'  in  its  tnie  and  genuine  meaning  is  the 
foul  and  fpirit  of  all  law :  p<fiirj€  lazv  is  conftruedj 
and  rdfioral  lazv  is  made  by  it.  *In  th'tSy  Equity  ij 
iVnonvmous  to  iuftice :  in  that^  to  the  true  fcnfc 
and  found  intcr|>retation  of  the  rule*  The  tent 
of  a  court  of  Equity  j  and  a  court  of  Lazv^  are  apt  tc 
confound  and  miflead  us ;  as  if  the  one  juagec 
without  equity,  and  the  other  was  not  bound  b] 
any  law  :  whereas  every  definition  or  illuftratior 
to  be  met  with,  which  draws  a  line  between  th< 
two  jurifJiciions,  by  fctting  Law  and  Equity  ii 
oppofition  to  each  other,  will  be  found  erroneous, 

VIL  F.^r:/:  a:d  Game  Lazv. 

Rffvc*  Ua\.       Thk  FoRKfiT  Laws  were  firft  introduced  bj 

K«R»Uxv.       fflII:d'H  the  Conr^ueror,  to   protect   his  favouritt 

****^' ***  ^^'diwrfion  of  hi^ntmg;  and   he  not  only  afligncc 

cerjuin  trav^ .<  o!  land,  the  property  of  his  fubjefts 
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to  be  converted  into  forefls^  and  difpeopled  and 
made  wafte  whole  didrifts  ot  cultivated  country, 
but,  to  fecure  the  full  enjoyment  of  it,  he  caufed 
regulations  to  be  framed,  calculated  to  reftraia 
and  punifh  with  feverity  every  minute  invafion  of 
this  new  inflitution. 

The  oeconomy  of  the  Foreft  occafioned  a  number 
of  grievous  penalties :  offences  refpefting  vert 
and  venifon  were  punilhed  with  barbarous  mutila^ 
tion ;  and  other  delinquencies  with  fine  and  im* 
prifonment.  A  regular  feries  of  Courts  was 
crcfted  (a),  to  be  held  at  ftated  periods ;  in  one  j^)  ^^  ^^ 
of  which  the  Judges  obuined  the  diftinguilhed  di. 
ftilc  of  Juftices  in  Eyre. 

3y  thefe  laws  the  right  of  purTuing  and  taking 
all  beads  of  thace  or  veneryy  and  fuch  other  anunak 
as  were  accounted  game,  were  held  to  belong  to 
the  king,  or  to  fuch  only  as  were  authorifed  by 
him,  upon  the  feodal  principle  that  the  king  was 
the  ultimate  proprietor  of  all  the  land  in  the  King« 
dom,  and  might  therefore  enter  thereon,  and  chafe 
and  take  fuch  creatures  at  his  pleafure ;  and  on  a 
maxim  of  the  Common  Law,  that  all  animals  fer^t 
nature  are  bona  vacantia^  and  fo  belong  to  the  king 
by  his  prerogative.  The  cruel  and  infupportable 
hardftiips  which  thefe  Foreft  Laws  created  to  the 
fubjedt,  occafioned  many  zealous  endeavours  for 
their  reformation ;  and  in  the  ninth  year  of  Henry 
jhe  third,  theCariade  Forejia  was  granted  in  parlia- 
ment, by  which  many  of  the  royal  forefts  were 
difafforefted,  or  ftripped  of  their  oppreffive  privi* 
leges;  and  regulations  made  in  th^  regimen  of 
fuch  as  remained. 

In  the  thirty-third  year  of  Edward  the  firft,  the 
Ordinatio  Forejta  paffed,  which  enafted,  that  all 
irefpaffes  de  viride  et  venctione,  Ihould  be  prefented 
by  the  forefters  in  whofe  bailiwick  they  were  com- 
mitted at  the  next  fwainmote^  before  the  forefters^ 
irrddrors^  regarders,  agifierSy  and  other  miniftcrs 
of  the  foreft;  and  there  be  enquired  of  by  a  jury, 
the  prefentment  of  which  muft  be  fealed  by  the  pre- 
senters ;  and  at  every  fwninmote  the  Juftice  of  the 
jforeft  was  to  enquire  of  furcharges,  ^^nd  remove 

the 
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the  offenders  from  their  office  in  the  forcft ;  ^ 
appoint  other  minifters  in  cafe  of  removal  \ 
death,  and,  in  the  prefence  of  the  king's  treafurc 
to  impofe  fines  witncut  waiting  for  tbe  eyre. 

Other  grievances,  alfo,  in  the  manner  of  execu 
ing  the  Foreft  Laws  were  removed  by  the  y.Kicb. 
€•  ^.  &f  4.  and  many  fubfequent  ftatutes.  B 
while  thefe  reftriftions  were  impofed  on  the  c 
Foreft  LazVy  which  was  local,  and  calculated 
proteft  the  king*s  diverfions  only,  a  fort  of  m 
Foreft  Law  began  to  fliew  itfelf,  which,  fince  tl 
'enlargement  it  has  received  in  later  times, 
endured  with  as  little  acquiefcence  as  the  ok 
being  calculated  to  preferve  the  breed  of  animal 
and  to  promote  the  pleafures  of  the  great  ar 
opulent,  by  reftrifting  the  lower  orders  of  focie 
in  favour  of  lords  and  landholders,  and  exten 
ing  this  privilege  cxclufivcly  to  every  fpot 
ground  in  the  kingdom  {a).  For  this  purpofe  it 
enafted  by  13.  Rich.  1.  c.  13.  wmch  was  the  fii 
ftone  in  the  prefent  fabric  of  Game  Laws,  that  i 
artificer,  labourer,  or  other  layman,  nor  ai 
prieft  or  other  clerk,  not  bemg  qualified  . 
the  aft  direfts,  (hall  keep  any  grey-hound  ( 
other  dog  to  hunt,  or  ufe  any  ferrets,  key^,  net 
or  other  engine  to  take  or  deftroy  deer,  hare 
conies,  or  other  gentleman^ s^ame. 
*.  BU  Com.  JProm  this  fhort  hiftory  of  the  ancient ForeftLaw; 
V^Com.  ^^  appears,  that  no  man  is  at  prelent  entitled  t 
4i4.  encroach  on  the  royal  prerogative,'  by  the  killin 

of  game,  either  upon  his  own  or  another  man 
foil,  unlefs  he  either  aftually  or  impliedly,  b 
prefcription,  pofleffes  a  grant  from  the  crown  fc 
that  purpofe ;  or  is  properly  qualified  to  exercil 
this  privilege  under  the  authority  of  the  legi; 
lature.  And  this  brings  us  to  the  fecond  objeft  ( 
this  fcftion,  viz.  the  confideration 

Of  the  Game  Lazvs. 

Although  the  Foreft  Laws  are  now  mitiga 
cd,  and  by  degrees  grown  entirely  obfolete,  y 
from  this  root  has  fprnng  a  baftard  (lip,  known  I 
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atmeof  the  Game  La3V^  now  arrived  to  and  wanton- 
ing in  its  higbefi:  vigour^  both  founded  on  the  fame 
ttoreaibziablc  notions  of  permanent  property  in  wild 
creatures*  The  qualifications  for  killing  game,  as 
ihcy  are  ufually  called,  or  more  properly,  the  ex-, 
emptions  from  the  penalties  inflidtea  by  the  ilatute 
bw,  are^ 

First,  **  Having  lands  and  tenements,  or  fomc **•  *  *3-  Ctr. 
"  other  eftate  of  inheritance,  in  his  own  or  his  *'  *'  *^' 
"  wife's  right,  of  the  clear  yearly  value  of  lopl. 
"  per  annufHy  or  for  term  of  life." 

Upon  this  claufe  it  has  been  determined,  that  a  S^?**???  V^ 
perfon  having  an  eftate  of  103I.  a  year,  who  had  a,*  Gco-^t. 
mortgaged  part  of  it  of  the  value  of  14I.  a  yearB^R.   M^s^ 
ibr4ooL  which  part  being  copyhold,  he  had  fur- 
rendered  the  fame  to  the   mortgagee,   who  was 
admitted  tenant;    the  mortgager,  continuing  in 
pofleffion,  and  paying  the  intereft  regularly,  is  d^ 
perfon  iluly  qualified  to  kill  game ;  for  it  is  not 
neceflary  that  heihould  have  the  legal  eftate. 

An  ecclefiaftical  living,  which  a  man  holds  in  v  Bum'«jrf. 
right  of  his  church,  is  a  life-eflate  within  this  afl:, ""'  ^®^' 
although  it  may  happen  to  be  determined  fooner, 
as  by  refi^nation,  deprivation,   or  by  accepting 
iQother  livmg  incompatible. 

Secondly,  "  Or  having  leafc  or  leafes  of  99 
"  years,  or  for  any  longer  term,  of  the  clear 
^*  yearly  value  of  150I." 

Thirdly,  **  Being  the  fon  and  heir  apparent  of 
^*  an  Efquire,  or  other  perfon  of  higher  degree.*' ».  inft.  668. 

It  isunfcttled  what  conftitutes  a  real  Efquire,  |*^"^- 3^^^ 
for  it  is  not  an  eftate,  however  large,  that  confers 
this  rank  upon  its  owner.  Camdetty  who  was  him- 
felf  a  herald,  reckons  four  forts :— i.  The  eldeft 
fonsof  knights,  and  their  eldeft  fons,  in  perpetual 
fuccedion.  2.  The  eldeft  fons  of  younger  ions  of 
peers,  and  their  eldeft  fons,  in  like  perpetual 
iucceflion.  3.  Efquires  created  by  the  king's 
letters  patent,  or  other  inveftimre,  and  their  eldeft 
ions.  4*  Efquires  by  virtue  of  their  office,  as  juftices 
of  the  peace,  and  others  who  bear  any  office  of  truft 
nnder  thecrown.  To  thefc  maybe  added  the  efauires 
of  knights  of  the  bath,  each  of  whom  conftitutes 

ihsee 
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three  at  his  inftallatian ;  and  all  foreign,  nay  Iriji 
peers ;  for  not  only  thefc,  but  the  eldeft  fons  o 
peers  of  Great  Britain  y  though  frequently  titula 
lords,  are  only  efquires  in  the  law,  and  muft  be  (! 
named  in  all  legal  proceedings. 

In  the  order  of  precedence  next  below  knight 
and  their  fons,  and  above  efquires,  are  ranker 
colonels^  ferjeants  at  law,  and  doftors  in  th 
three  learned  profeflions. 

But  it  has  been  determined  that  a  diploma  fron 

I.  Term  Rep.  St.  Andrews  in  Scotland,  appointing  a  perfon  docto 

*♦*  of  ph^^fic,  will  not  give  him  a  qualification  withii 

thisftatute. 

It  iias   alfo  been  determined  that  the   words 

R.  ▼•Udey.     <«  other  per/on  of  higher  degree  "  do  not  relate  to  th< 

■.TemiKep.  ^^;^.^  himfelf,  but  mean  an  efquire,  or  tbejbnoi 

any  other  perfon  of  higher  degree. 

Fourthly,  Being  owner  or  keeper  of  a  foreftj 

park,  chace,  or  warren. 
i.TennRip.      By  25.  Geo.  3.  c.  co.  every  perfon  ufing  aiiy  inf- 
*s*«  ftrument  for  the  killing  of  game,  not  afting  as  a 

game-keeper,  fliall  take  out  a  certificate. 

By  iS.Geo.  2.  c.  12.  no  perfon,  however  qualified 

to  kill,  may  make  merchandifti  by  felling  or  expo- 

ling  to  fale  any  game,  on  pain  or  like  forfeiture  aj 

if  he  had  no  qualification. 

And  by  5.  Jnn.    c.  14.    "If  any  perfon  no 

*^  qualified  (hall  keep  or  ufe  any  dogs  or  othe 

*^  engines  to  kill  and  dcftroy  the  game,  and  (hal 

'*  be  thereof  convifted  on  the  oath  of  one  crcdi 
ble  witnefs,  before  one  juftice,  he  (hall  forfei 
5I.  one  half  to  the  informer,  and  half  to  rh 
poor,  to  be  levied  by  diftrefs;  or  for  wan 
thereof,  the  offender  to  be  fent  to  the  houfe  c 

**  correftion  for  three  months,  for  the  firft  offence 
and  for  every  other  offence,  four  month: 
And  all  dogs,  guns,  &c.  may  be  taken  fror 

"  any  pertbn  not  qualified." 

On   this    ftatute  the  following   determinatior 

liave  been  made : 
Lofi.  i:^  1.  A  qualified  perfon  may  take  out  with  hii 

pcrfons  who  are  not  qualified,  to  beat  the  bulhci 

and  fee  a  hare  killed. 

2.  Jufticci 
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2.  Juftlces,  in  defcribing  the   offence  in   their  ^'  '^y*  $•»• 
convi^ion,    may   follow  the  words  of  the  ftatute ; 

and  are  not  confined  to  the  legal  form  requilite  in 
iDdiftmems  at  Common  Law. 

3.  The  jtiftice  mufl  ftate  it  in  the  convidion  as  St».  «• 
the  refult  of  his  judgment  upon  the  evidence,  that 

the  party  convicted  was  not  qualified;  and  not 
leave  it  as  the  evidence  of  the  witn,efs. 

4.  The  conviftion  muft  fet  out,  that  the  perfon  ^<*-Ray'«4»S- 
convifted    had   not    the   particular    qualification 
mentioned  in  the  ftatute,  as  to  eftate,  degree,  &c. 

5.  The  qualifications  mentioned  in  the  ftatute  *'  ®""'  '♦^* 
muH  all  be  negatively  fet  out. 

6.  The  ftatute  is  m  the  disjunftive,  *^  keep  ^r|^'^-49ft' 

"  ufe,"   fo  that  the  bare  keeping  a  lurcher  is  an »!  Tcrm^Rep. 
offence.    So  alfo  the  bare  keeping  a  gun  is  within  »8« 
the  ad,  provided  it  be  ufed  for  killing  game. 

7.  Walking  about  with  an  intent  to  kill  gamc,*^-^*^^'^*^'**- 
is  evidence    of   ufing   the   inftrument    for   that 

purpofe.  _ 

8.  The  ufing  a  hound  to  deftroy  game  is  not  Sua.  ms. 
vrithin  the  ad  ;  for  that    fpecies  of  dog   is  not 
mentioned  in  it,  and  the  words  ^*  other  engines,** 

follow  the  word  nets. 

9.  The  convidion  therefore  muft  expreflly  ftate  Comyns,  576. 
what  kind  of  dog  was  kept  or  ufed. 

10.  A  convidion  on  ^.Ann.  c.  14.  which  does'- '^^"^^^P- 
not  ftate  that  the  witnefs  was  fworn  and  examined  "^' 

ia  the  prefence  of  the  defendant  is  bad ;  for  it  is  not 
ufficient  that  the  depofition  is  read  over  to  him  : 
■he  evidence,  however,  need  not  negative  every 
pccific  qualification  under  22.  fcf  25.  Car.  2.  c.  25. 

11.  But  if  the  defendant  appear  and  plead,  and  *-^TcnnRep. 
the  evidence  be  given  on  the  lame  day,  the  Court 

will  intend  the  evidence  was  given  in  the  defen- 
dant's prefence. 

12.  A  iuftice  may  convid  an  offender  on  hrs^^'^S4^« 
pvn  con^ffion,  although  the  ftatute  direds  it  to 

kcon  the  oath  of  a  credible  witnefs. 

13.  An  informer  is  not  a  credible  witnefs.  Ld.  Ray.  1545. 

14.  An  offender  is  only  liable  to  one.  penalty,  »f- Mod.  26. 
ikhough  he  kills  ever  fo  many  hares,  &c.  on  the    ®"*-*7^* 

fane  day. 

i;.  If 
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r»  31^       15*  If  a  man  ftands  in  one  pariih  and  (hoots  int 

another^  the  offence  is  committed  in  the  pari! 

where  the  ofiender  ftaads^  and  not  where  the  ^pm 

is  killed  or  ihot  at. 
Stn.  567*  1 6,  Goods  taken  by  diltrefs^  iinder  a  convi&ioc 

SmJTiii^!'     cannot  be  replevied, 
U.kty.^i5r.       i^7«  Rabbits  killed  in  a  private  warren  are  nc 

within  this  adt.. 

Hav  iHG  confidered  the  GameLaws  fo  far  as  the 
relate  to  perfons  unqualified,  we  (hall  endeavour  t 
(hew  in  what  manner  the  JLegiflature  has  interpofei 
for  tiie  particular  prefervation  of  deer^  btgres,  conies 
V  hiPiJukSy  fwanSj    partridges^    pbeafants^  and    othe 

fpecies  of  thewingodcreation;  concluding  with  foin( 
general  obfervacions  on  the  law  refpefting/wc  hunting 

Parks,  I.  Deer.  By  3.  Edw.  i.  c.  20*  trefpaflers  ji 

parks  (hall  make  great  and  large  amends,  hav( 
three  years  imprifonment,  and  fine  at  difcretion 
and  find  fureties  not  to  do  the  like  trefpafi 
again,  &c. 

*.  Inft.  199.  A  nominal  park,  erefted  without  warrant,  i 
not  within  the  penalties  of  this  a6t,  but  it  rauft  b 
a  real  park ;  to  conftitute  which,  three  things  an 
required : — ift,  A  liberty,  either  by  grant  o; 
prefcription :  2dly,  Inclofurc  by  pale,  wall,  0 
hedge  :  and,  sdly,  Bcafts,  favages  of  the  park 
and  it  only  extends  to  cafes  where  the  offende 
chafes  in  the  park,  or  endeavours  to  kill  fomc  0 
the  game  thereof. 

Parkers.  By  2 1  Edw.  I.  ft.  2.  entitled  De  MaUfaSiorihs i 

Parcis,  fbrefters  and  parkers  are  excufed  if  the 
(hall  chance  to  kill  any  trefpaflers  intending  to  d 
damages,  or  who  will  not  yield  thcmfelves  aftc 
hue  and  cr}'. 

Hunting  deer.  By  i.Hen.  7.  c.  7.  unlawful  hunting  in  any  foipl 
or  park  by  night,  or  with  painted  faces,  i 
reprefled. 

Buying  and         By  I.  Jac.  (.  c.  27.  every  perfon  who  (hall  fdl 

^^^  or  buy  to  fell  again,  any  deer,  (hall  forfeit  40s 

half  to  him  that  will  fuc,  and  half  to  the  poor,  01 
conviftion  at  the  aflizes  or  felfions,  or  before £iw 
jullices  out  of  feflions. 
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By  5.  Geo.  i.  c,  28.  if  any  perfon  fhall   enter  Wonndinif 
Into  any  park,  paddock,  or  other  inclofed  ground,  ^^'^^' 
where  deer  are  ufually  kept,  and  wilfully  wound 
or  kill  any  red  or  fallow  deer  there,  he  (hall  be 
tranfported  for  feven  years. 

By  9.  Geo.  i.  c.  22.  commonly  called  the  black  Killing  deer 
ACT,  if  any  perfons  armed  with  offenfive  weapons,  ^"  ^^«n>ght 
and  having  their  faces  blacked  or  otherwife  dilguif-  guTi^d  *** 
cd,(hall  appear  in  any  foreft,  chafe,  park,  paddock, 
or  grounds  inclofed  with  any  wall,  pale,  or  other 
fence,  wherein  any  deer  have  been  or  fliall  be  ufually 
kept ;    or   fliall   unlawfully   and    wilfully  hunt, 
wound,  kill,  dcftroy,  or  Ileal,  any  red  or  fallow 
deer : — or  if  any  jperfons   (whether  armed  and 
difguifed  or  not)  mall  unlawfully    and   wilfully 

(hunt,  wound,  kill,  deftroy  or  (leal  any  red  or 
fellow  deer,  fed  or  kept  in  any  places,  in  any  of 
the  king's  foreds  or  chafes,  which  are  inclofed 
with  rails  or  pales ;  or  in  any  park,  paddock  or 
grounds  inclofed,  where  deer  have  been  ufually 
kept ;  or  fliall  forcibly  refcue  any  offender,  or  pro- 
cure another  to  join  in  any  of  the  faid  offences  ; 
be  (hall  be  guilty  of  felony  without  clergy. 

By  28.  Geo.  2.  c.  19.  burning  or  dedrovmg  furze,  l>cftroying 
gofs,  or  fern,  in  foreds  or  chafes  kept  for  the  pre- 
Jenration  of   deer  or  game  there,  is  liable  to  a 
penalty  of  not  more  than  5I.  nor  lefs  than  40s. 

By  16.  Geo.  3.  c.  30.  tocourfe,  hunt,  or  take  in  j^"?^'»°§  "* 
any  fnare,  or  to  kill,  wound,  or  dedroy,  or  to  &c.*°*  *^'* 
flioot  at,  or  otherwife  to  attempt  to  kill,  wound,  or 
dedroy ;  or  to  take  away  any  red  or  fallow  deer  in 
any  fored^  chafe,  purlieu,  or  ancient  walk,  whe- 
ther inclofed  or  not;  or  in  any  inclofed  park, 
paddock,  wood,  or  other  inclofed  ground,  where 
deer  are  ufually  kept,  renders  the  offender  liable 
to  feveral  pecuniary  penalties. 

And  it  has  been  determined,  that  this  datute^afei  in  Crown, 
repeals  fo  much  of  the  Black  Aft  as  relates  to  the  ^^^'*S3-+i5» 
tfence  therein  defcribed  with  refpeft  to  deer. 

2.  Hares.  By  i^.^ i^  Hen.Z.c.  10.  no  perfon,  TnciM; haw 
of  what  edate,  degree,  or  condition  he  be,  (hall  *****  ^^* 
trace,  dedroy,  and  kill  any  hare  in  the  fnow,  upon 
f  pain  of  forfeiting  for  every  hare  fo  killed  the  fum 
^f6s.  8d. 

L  By 
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Snaring  harci« 


Killing  harci 
in  the  night* 


Killing  hares 
•ut  of  the 
feafonf  or  on 


By  i.Jac.  I.  c.  27.  every  perfon  who  (hall  trace 
or  courfe  any  hares  in  the  fnow,  or  deftroy 
them  with  fnares,  (hall  be  committed  to  gaol 
for  three  months,  unlefs  he  pay  to  the  poor 
20 s.  for  every  hare;  or  after  one  month  from  his 
commitment, become  bound  in  twofureties,  20I.  a 
piece,  not  to  offend  in  like  manner  again. 

By  22.  &f  23.  Car*  2.  c.  25.  f.  6.  if  any  perfon 
(hall  be  found  fetting  fnares,  he  (hall  pay  damages 
to  the  party  injured,  at  the  difcretion  of  the 
magiftrate,  and  forfeit  not  exceeding  los.  to  the 
poor  of  fuch  parifh  as  the  juftice  (hall  appoint. 

By  9.  Ann.  c.  25.  if  any  perfon  (hall  take  or  kill 
any  hare  in  the  night-time,  he  (hall  forfeit  5 1.  half  to 
the  informer  and  half  to  the  poor,  to  be  levied  by 
diftrefs ;  and  for  want  thereof,  to  be  fent  to  the  houfe 
of  corredion  for  three  months  for  the  firft  offence^ 
and  for  every  other  offence  four  months. 

By  13.  Geo.  3.  c.  80.  if  any  perfon  (hall  know- 

__^ ingly  and  wilfully  kill    take  or  deftroy,  or  ufe 

Sundays  or     any  gun,  dog,  fnare,  net,  or  other  engine,  with 
€hriftmas-day.  \^xjtTit  to  kill  take  or  deftroy  any  hare  in  the  night, 
between  fev^n  at  night  and  fix  in  the  morning, 
from  i2th06tober  to  i2thFebruaiy;  and  between 
nine  at  night  and  four  in  the  morning,  from  12th 
February  to  1 2th  Odtober ;  or  in  the  day-time  upon  a 
Sunday,  or  Chriftmas-day ;  he  (hall  forfeit  for  the 
firft  offence,  not  exceeding  20 1.  nor  lefs  than  lol. 
for  the  fecond,  not  exceeding  30I.  nor  lefs  than  20I. 
and  on  a  third  offence,  the  juftice  may  commit  thq 
offender  to  the  common  gaol  or  houfe  of  correc- 
tion,   until    the   next   general   quarter    feffions, 
unlefs  he  give  bail,  with  two  fureties,  to  appear 
and  be  tried  by  indiftment.     And  if  upon  lucb 
indidtment  the  offender  be  convided,    he  (hall 
forfeit  50I.  or  be   imprifoned  not  lefs  than  fiX| 
nor  more  than  twelve  months, 
jibootiiighanff.     By  x.Jac.  i.  c.  27.  f.  a.  every  perfon  who  (hall 
(hoot    at    kill    or  deftroy   any   hare,    with  any 
gun  or  bow,  (hall  forfeit  twenty  (hillings. 

By  I.  Jac.  1.  c.  27.  f  4.  whoever  (hall  buy,  of 
buy  to  fell  again,  any  hare,  (hall  forfeit  los.  f(* 
every  hare. 
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By  9*  Geo.  i.  c.  22.  the  black  act  before- Taking Imtw 
mentioned,  if  any  perfon  armed  and  dtfguifed  (hall  "*  winwii. 
appear  in  any  warren  or  place  where  hares  are 
ufually  kept,  or  unlawfully  rob  any  fuch  warren ; 
or,  whether  armed  and  difguifed  or  not,  (hall 
rcfcue  any  perfon  in  cuftody  for  either  of  the  faid 
offences ;  or  procure  any  to  join  with  him  in  any 
fuch  unlawful  aft ;  he  (hall  be  guilty  of  felony 
without  benefit  of  clergy^ 

3.  CoKiEs.    By  z^Jac.  i.  c.  13.  if  any  perfon  Hum  insconict 
(hall,  in  the  night-time,  enter  into  any  grounds  ^"f  "***^^^^. 
inclofed  and  ufed  for  keeping  of  conies,  and  hunt,  ed. 
drive  out,  take  or  kill  any  conies,  he  (hall  be 
imprifoned  three  months,  and  pay  to  the  party 
eneved    treble  damages    and    cofls ;    and    find 
iurcties  for  his  good  abearing  for  feven  years,  or 
continue  in  prifon  till  he  does.     But  this  (hall  not 
extend  to  any  grounds  to  be  inclofed  and  ufed  for 
conies  after  the  making  of  the  aft,  without  the 
king's  licence. 

By  22.  &  z^.Car.  2.  c.25.  f.4.  if  any  perfon  (hall  Killing  conies 
at  any  time  enter  wrongfully  into  any  warren  or>°p|*«««»-^ 
ground  lawfully  ufed  or  kept  for  the  breeding  or|i^°|^,(^^'"** 
keeping  of  conies,  whether  it  be  inclofed  or  not, 
and  there  take,  chafe  or  kill  any  conies,  he  (hall 
yield  treble  damages,  be  imprifoned  three  months, 
and  find  (ureties  for  his  good  abearing. 

By  ^.Geo.  3.  c.   14.  f.  6.  if  any  perfon    fliall  if  bv  night, 
enter    in    the    night-time    into  any    warren  or  f«rth«n>enalty 
grounds  lawfully  ufed  or  kept  for  the  breeding  or  ^oJ™  ^**^' 
keeping  of  conies,  although  the  fame  be  not  in- 
cto(cd,    and  (hall  then   and  there   wilfully  and 
wrongfully  take  or  kill,   in  the  night-time,  any 
coney,  he  (hall  be  tranfported  for  feven  years  ;  or 
fiificr  fuch  other  leffer  punilhment  by  whipping, 
fine  and  imprifonment,  as  the  Court  (hall  inflift. 

But  conies  may  be  taken  in  the  day-time  on 
the  fea  or  river  banks  in  the  county  of  Lincoln^  fo 
tr  as  the  tide  (ball  extend,  or  within  one  furlong 
of  the  faid  banks,  without  tpaking  fatisfaftion 
br  the  damage,  except  the  fame  (hall  exceed  one 
feiUing. 
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Fflonywith-       By  9.  G^^.  I.  c.  22.  if  any  perfon,  being  armed 

•ucclfrgy.      and  difguifed,  (hall  appear  in  any  warren  or  place 

where  conies  are  ufually  kept,  or  (hall  rob  fuch 

warren,  &c.  they  (hall  be  guilty  of  felony  without 

clergy. 

Killing  cofi'iet      By  22.  &f  23.  Car.  2.  c.  25.  f.  5.  no  perfon  (hall 

In  the  night  on  ^^j^^  ^j.  j^jn  j^  ^j^^  night-time  any  conies  upon  the 

the  border!  of  ,        ,  ^  o  ,  •'  j        1       r  n 

wirrtni.  borders  of  warrens  or  other  grounds,  lawhiUy 
ufed  for  the  breeding  or  keeping  of  conies,  on 
pain  of  damages  to  the  party  grieved,  and  los.  to 

.   .  thepoor^ 

f.  Co.  104'  The  ftatute  faith,  upon  t\it  borders  of  warrens^ 

Cro.^ac'i*^*  but  if  they  are  out  of  the  warren  no  perfon  hath 

Crgici/.  3S8.  a  property  therein  ;  and  a  man  may  juftify  killing 
them  if  they  eat  up  his  corn. 

Cro.Jac.195.  So  a  perfon  that  hath  a  right  of  common  may 
kill  conies  when  they  are  out  of  the  warren,  and 
deftroy  the  common;  but  he  cannot  have  an 
a<ftion  on  the  cafe  againft  the  lord. 

I.  Bum  151.  But  if  a  lord  hath  a  ri^ht  to  put  conies  upon  the 
common,  and  by  excefs  m  the  number  furcharge 
the  common,  and  by  the  number  of  burrows  made 
by  the  conies  prevent  a  commoner's  cattle  from 
depalhiring  on  the  common,  an  aftion  on  the  cafe 
is  the  proper  remedy ;  the  tenant,  howqver,  may 
not  of  his  own  accord  fill  up  the  burrows,  and 
remove  the  nufancc. 

ttcung  fMm.     By  2i.  ^  lydr.  2.  c.  25.   f.  6.  if  any  perfon 

(hali  be  found  letting  fnares  for  taking  of  conies, 
he  Ihall  forfeit  los.  &c. 

Rt*l*ii»jt  to-        By  ;,  7,.v.  i.  c,  1  ;•  f.  i.  if  any  perfon  not  having 

|i)M»«  loikls  or  hereditaments  of  40I.  a  year,   or  not 

woith  in  goods  200L  Ihall  uie  any  gun  or  bow  to 
kill  \ouic$»  or  ihall  keep  any  ferrets,  or  coney 
tlo^s  ^cxccpc  he  have  ground  inclofed  for  keeping 
t>t  con;c$»  the  incrci!ingof  which  (hall  amount  to 
^'^$.  A  \ca;\  to  be  let;  and  except  warrenersin 
Ihcir  >^a::yp,$'';  i:^.  fuch  CAle^  any  perfon  having 
UvU  4  xtj^r*  n:av  fci^c  the  tame  to  his  ownufe. 

WNm^wU       4^  Hawks,  B\'  lU^^Vt-  -.  c,  !>•  no  man  (hall 
i^  Aitt     K^Ar  a:w  hji^^K  oc  :he  bnrts!  of  £»fi«^,>caUcdt 
«^/*«\  ^;.^-^^*^,  <*  •<;^-  •^-'^^  l^MiTit^  wfiUcoM^  on 
|\ttu  vM  K\;:v\;  L-:*:  the  hi-k  ro  the  king.    And  if 
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he  bring  any  of  them  over  fea,  he  fhall  bring  a 
certificate  thereof  from  the  officer  of  the  port,  on 
the  like  pain.  And  the  perfon  that  bringeth  any 
fuch  hawk  to  the  king,  (hall  have  a  reafonable 
reward,  or  the  hawk,  for  his  labour. 

By  34.  £<fe;.  3.  c.  22.  every  perfon  who  findeth  Pcrfom finding 
a  hawic  that  is  loft,  (hall  take  it  to  the  (herifi*,  who  »  hawk, 
fliall  make  proclamation  that  he  hath  it  in  his 
cuftody;  and  if  challenged  in  four  months,  the 
owner,  paying  the  cofts,  mall  have  it  again ;  other- 
wife  the  (herifF  (hall  have  it ;  making  gree  with 
the  finder  if  he  be  a  fimple  man ;  but  if  a  gentle- 
jnan,  the  (herifF  (hall  deliver  him  the  hawk. 

By  27-  Edw.  3.  c.  19.  ftealing  a  hawk  is  made  ^f«*l»ng 
fdony;   but,  fsiys  Sir  Edward  Coke,  he  (hall   have  j*]j[^;^,^ 
the  benefit  of  clergy. 

By  ^.  Eliz.  c.  21.    f.  3.    to  take  away  hawks  Taking  htwkt 
or  their  eggs  out  of  the  woods  or  ground  of  any  ^^  ^^^  w 
perfon,  makes  the  offender  liable  to  three  months 
imprifonment,  and  treble  damages,  with  furety 
for  his  good  abearing  for  feven  years. 

But  by  1 1. Hen.  7.  c.  17.  to  take  any  falcon, gofs-  Difturbing  the 
liawk,ta(rel,  laner  orlaneret,in  their  warren,  wood,  ^^  of 
or  other  place,  or  to  drive  them  from  the  places        *' 
where  they  are  accuftomed  to  breed,  or  to  caufe 
them  to  go  to  other  coverts  to  breed,  or  to  (lay  or 
hurt  them,  incurs  a  penalty  of  ten  pounds. 

By  23.  Eliz.  c.  10.  if  any  manner  of  perfon  ihall  Hawking  ia 
hawk   in   another  man's  corn  after  it  is  eared,  ^^^* 
and  before  it  is  (hocked,  he  (hall  forfeit  40  s, 

5.  Swans.  By  22.  Edw.  4.   c.   6.    no  perfon,  QuaiiHcatioii 
other  than  the  king's  fon,  unlefs  he  have  a  free-  ^^^«^P^^*n«- 
hold  of  five  marks  a  year,  (hall  have  any  marks 
or  eame  of  fwans,  on  pain  of  forfeiting  the  fwans ; 
halt  to  the  king,  and  half  to  the   perfon    who 
ihall  feize  them. 

It  is  felony  to  take  any  fwans  that  are  lawfully  Dallifon,i56. 
marked,  although  they  be  at  large ;  and  fo  it  is  as 
to  fwans  unmarked,  if  they  be  domeftical  or  tame ; 
Aat  is,  kept  in  a  moat  or  pond  near  to  the 
dwelling^houfe,  or  fo  long  as  they  keep  within 
a  man's  manor,  or  within  his  private  rivers,  or 
cren  if  they  happen  to  efcape,  and  are  purfued 
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and  brought  back  ag^in ;  but  if  fwans  unmarked  or 
at  their  natural  liberty,  then  the  property  of  thci 
is  loft^  and  felony  cannot  be  committed  by  takin 
them.  And  yet  fuch  unmarked  and  wild  fwar 
may  be  feized  by  the  king's  officers  to  his  ufe,  b 
his  prerogative.  The  king  alfo  may  grant  then: 
and  by  confequence  another  may  prefcribe  to  ha\ 
them  within  a  certain  precinft  or  place. 
'  By  I.  Jac.  I.  c.  27.  f.  2.  every  perfon  who  (ha 
take  the  eggs  of  any  fwans  out  of  the  neft,  c 
willingly  fpoil  them  in  the  neft,  (hall  be  committc 
to  gaol  three  months,  unlefs  he  pay  to  the  churci 
warden,  for  the  ufe  of  the  poor,  twenty  Ihilling 
for  every  egg ;  or  after  one  month  after  his  con 
mitment,  become  bound  by  recognizance  with  tw 
fureties  in  20 1.  a-piece,  not  to  offend  in  X\V 
manner  again. 

But  by  II.  Hen.  7.  c.  17.  no  perfon Ihall  take,  < 
caufe  to  be  taken,  on  his  own  ground  or  any  oth< 
man's,  the  eggs  of  any  fwan,  on  pain  of  imprifoi 
ment  for  a  year  and  a  day,  and  fine  at  the  king 
will. 
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inanother^^^  warren;  and  by  ii.Hen.j.  c.  17.  no  perfon,  of  whi 
roan  »gro     .  ^qj^jj^j^j^  j^g  ^^^  jj^^^  ^^y^^  qj.  ^^ufe  to  be  taken  an 

pheafants   or  partridges  by   nets,  fnares,   or  othc 
engines,  out  of  his  own  warren  upon  the  freehold  c 
any  other  perfon,  without  the  fpecial  licence  of  thi 
owner  of  the  fame,  on  pain  of  ten  pounds. 
Taking  them       By  I.  Jac.  I.  c.  27.  f.  2.  every  perfon  who  (hal 
amotion'      Aioot  at,  kill  or  deftroy  any  pheafant  or  parirUgt 
gincs,  or  their  with  any  gim  or  bow,  or  fliall  take  kilt  or  deftroy 
««£«•  them  with  fetting  dogs  or  nets,  or  with  any  man- 

ner of  nets,  fnares,  engines  or  inftruments  what- 
foever,  or  fhall  take  their  eggs  out  of  their  neft, 
ftiall  be  imprifoned  three  months,  or  pay  twenty 
fhillings  for  every  partridge,  pheafant,  or  egg,  to 
the  ufe  of  the  poor ;  or  after  one  month^s  im- 
prifonment,  be  bound  in  20 1.  not  to  offend  again. 
By  T*yac.  I,  c.  1 1,  every  perfon  who  Ihall  take 
kill  or  deftroy  any  pheafant  or  partridge  witfi 
fetting  dogs,  nets,  or  otherwife,  fliall  forfeit  2o5 
for  every  pheafant  or  pirtridge. 
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By  t.yac.  I.  c.  27.  ^4.  every  perfon  who  (hall  Seiiingorbuf. 
fell,  or  buy  to  fell  again,  any  partridge  or  phca-  "*' 
I'antf  except  they  be  reared  or  brought  up  in  houfes, 
or  brought  from  beyond  fea),  (hall  forfeit  for  every 
panridgc  los.  and  for  every  pheafant  20  s.  half  tA 
him  that  will  fue  and  half  to  the  poor. 

By  23.  Eliz.  c.  10.  if  any  perfon  (hall  take  kill  Taking  in  the 
ordeftroy  any  pheafants  or  partridges  in  the  night-  s^^Jav.'or  * 
time,  he  (hall  forfeit  for  every  pheafant  20s.  and  Chnftniaf. 
for  every  partridge  los.  half  to  him  that  fliall  fue  ^*>- 
and  half  to  the  lord  of  the  manor,  unlcfs  fuch 
lord  (hall  licence  or  procure  the  faid  taking  or 
killing ;  in  which  cafe  the  faid  half  Ihall  go  to  the 
poor,  &c. 

By  9.  :AnH.  c.  25.  if  any  perfon  whatfoever  (hall 
rake  or  kill  any  pheafant  or  partridge  in  the  night- 
time, he  (hall  forfeit  5I.  halt  to  the  informer  and 
half  to  the  poor,  by  diftrefs ;  for  want  of  diftrefs, 
to  be  fent  to  the  houfe  of  correction  for  three 
months,  for  the  fir(i  offence ;  and  for  every  other 
offence,  four  months. 

By  13.  Geo.  3.  c.  80.  if  any  perfon  (hall  know-, 
ingly  and  wilfully  kill  take  or  deftroy,  or  ufc  any 
gun,  dog,  fnare,  net,  or  other  engine,  with  intent  to 
kill  take  or  deftroy  any  pheafant  or  partridge  in 
the  night,  viz.  between  feven  at  night  and  fix  in 
the  morning,  from  1 2th  Odober  to  1 2th  February ; 
and  between  nine  at  night  and  four  in  the 
morning,  from  12th  February  to  i2thOdober;  or 
in  the  day-time  on  a  Sunday  or  Chri(bnas-day ;  he 
Ihall  forfeit  for  the  firft  offence  not  exceeding  20 1. 
nor  lefs  than  lol.;  for  the  fecond  offence,  not 
exceeding  301.  nor  lefs  than  20 1.;  and  for  the 
third  and  every  fubfeauent  offence,  50  U 

By  y.Jac.  i.  c.  11. 1.  2.  every  perlon  whatfoever  At  what  iL-n« 
who  (hall  hawk  at  deftroy  or  kill  any  pheafant  or  J^;;|;;,;«  ^^^ 
partridge,  with  any   kind  of   hawk,  or  dog  by  pi.eafams  it 
colour  of  hawking,  between  the  firft  of  July  and  P~^»»^««^* 
ihc  laft  of  Auguft,  (hall  be  committed  for  a  month, 
or  pay  40s.  to  the  poor  for  every  fuch  hawking  at 
any  pheafant  or  partridge,  and  20s.  for  every  fuch 
pheafant  or  partridge  which  he,  his  hawk  or  dog, 
Ihall  take  or  kilU 

L4  By 


j^2  *     G  A  M  E      L  A  W  S. 

fThcfcafon  By  2.  Geo.  ^.  p.  19.  no  pcrfon  (liall  upon  any 
for  (hooting  prctchce  whatfoever  take,  kill,  carry,  fell,  buy, 
phcaf^tt!  *°  or  have  in  his  pojQTeffion,  or  ufe  any  partridge 
between  12th  February  and  ift  September,  or  any 
^^^^yJi«/ between  I  ft  February  and  1  ft  Odtober  yearly, 
on  pain  of  five  pounds  for  every  fuch  fowl,  with 
full  cofts.  But  this  is  not  to  extend  to  any  phea« 
fant  taken  in  the  feafon  allowed  by  this  ad, 
and  kept  in  any  mew  or  breeding-place. 

Who  may  7'  FiGEONS.     A  lord  of  a  manor  may  build  a 

ercaidovc-   dovc-cote    upon    his    own  land,    parcel    of    the 
«®^«-  manor ;  but  a  tenant  of  a  manor  cannot  do  it 

Cro.EHz.54i. ^^l^Qut  the    lord's   licence:    biit  any  freeholder 
3  "saik  ^248  *  n^^y  build  a  dove-cote  on  his  own  ground ;  and  it 

,.  hath  been  adjudged,  that  erefting  a  dove-cote  is 
Cro.  jac  490.  not  a  common  nufance,    nor  prefentable   at  the 

.  leet. 
Killing  By  I.  Jac.  T.  c.  27.  f.  2.  every  perfon  who  (hall 

pigeons  with    (hoot  at  kill  or  deftroy  any  houfe  dove  oY  pigeon 

cnnncf!"  ^^   ^^^  ^^y  8^^  ^^  '-^^^^^  ^^  ^^'^  ^^^^  ^^^^  ^^  deftroy 
the  fame  with  fetting  dogs  or  nets,  or  with  any 

manner  of  nets  fnares  or  engines,  ihall  be  com- 
mitted to  gaol  for  three  months,  unlefs  he  pay  2os, 
for  every  pigeon  to  the  ufe  of  the  poor. 

By  2.  Geo.  3.  c.  29.  if  any  perfon  (hall  flioot  at 

with  intent  to  kill,  or  by  any  means  kill,  or  take 

with  a  wilful  intent  to  deftroy,  any  houfe  dove  or 

pigeon,  he  Ihall  forfeit  20s.  and  if  not  immediately 

paid,  be  committed  for  three  months, 

Pit^eons  trcf-       If  pigeons  come  upon  a  man's  land,  he  mav 

Cro."fac.  49».  ^^^^  them ;  and  the  owner  of  the  pigeons  hatn 

no  remedy,  except  that  which  the  ftatutes  afford 

which  make  it  penal  to  deftroy  them. 

Pigeons  to  Doves  in  a  dove-houfe,  young  or  old,  (hall  go  tQi 

the.  heir.  1       1     •  1  1  '  ^ 

Co.  Lit.  8.     the  heir,  and  not  to  the  executor, 

tatcT^"ow^  ^'  Wild  Ducks,    Wild  Geese,    &c.      By 

W4tr  ow.     2c;.  He^i.S.  c.  n.    no  pcrfon  from  31ft March  to 

30th  June  yearly,  (hall  take  or  deftroy  the  eggs  of    ', 
any  mallard,  teal,  or  other  water  fowl,  on  pain  of 
a  year's  imprifonment,  and  of  paying  one  penny 

Kottobetak-   for^eachegg. 

en  in  the  By  25.  Hen.  8.  c.  II.  no  perfon  between  thelaft 

moulting  fca-  j^y  of  May  and  die  laft  day  of  Auguft  yearhv 
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ftiall  take  any  wild  ducks,  mallards^  w}dgeotis, 
teals,  or  wild  geefe,  with  nets  or  other  engines^ 
on  pain  of  a  year's  imprifonment,  and  to  forfeit 
4d.  for  every  fowl.  But  every  perfon  who  has  a 
freehold  of  40s.  a  year,  may  hunt  and  take  fuch 
wild  fowl  with  their  fpaniels  only,  without  ufing  a 
net  or  other  engine,  except  the  long  bow. 

By  I.  Jac.  I.  c.  27.  f.  2.  every  perfon  who  (hall  Dcftroyinj 
(hoot  at  kill  or  deftroy  with  any  gun  or  bow  any  ^^^'  ««•* 
mallard,  duck,  teal,  or  widgeon,  he  ihall  be 
committed  for  three  months,  or  pay  20  s.  for  each 
fowl  to  the  poor:  or  after  one  month  after 
commitment,  find  fureties  in  20 1,  not  to  offend 
again. 

By  g.  Jnn.  c.  25.  f.  4.  and  to.  G^o.  2.  c.  32.  Mouttincfia* 
if  any  perfon  between  iftjune  and  iftOftober^' 
yearly,  (hall  by  hays,  tunnels,  or  other  nets,  drive 
tod  take  any  wild  duck,  teal,  widgeon,  or  any 
odicr  water  lowl,  in  any  place  of  refort  for  wild 
fowl  in  the  moulting  feaibn,  he  ihall  forfeit  5  s.  for 
every  fowl,  &c.  &c. 

9,  Heath  Fow^l,  Grouse,  and  Bustards.  Shootlaj. 
By  I.  Joe.  I.  c.  27.  f.  2.  every  perfon  who  (hall 
Ihoot  at  kill  or  deftroy  with  any  gun  or  bow  any 
groufe,  heath-cock,  or  moor  game,  fliall  be 
committed  for  three  months,  or  pay  20  s.  for 
each,  &c. 

By  13.  Geo.  3.  c.  55.  no  perfon  (hall  take,  kill,  within  whsu 
deftroy,  carry,  fell,  buy,  or  have  in  his  polTeffion  «»"™«?  on^y  ^« 
or  ufe  any  heath  fowl,  commonly  called  l^lack  game,  ^  ^  ^^ 
between  loth  December  and  20th  Auguft ;  nor  any 
groufe,    commonly    called    red   game,     between 
loth  December  and  1 2th  Auguft  ;  nor  any  buftard 
['between  ift  March  and  ift  September,  in  any  year, 
on  pain  of  not  more  than  20 1.  or  lefs  than  lol.  for 
Acfirft  offence ;  and  for  every  fubfequent  offence, 
not  more  than  30I.  nor  lefs  than  20I. 

By  9.   Ann.  c.  25.    no  moor,    heath-game,    or  Killing  in  tht 
groufe,  (hall  be  killed  in  the  night-time,  on  pain  "^s^t. 
rf  5I.  &c. 
By  13.  Geo.  3.  c.  1 8.  if  any  perfon  (hall  knowing-  Or  en  a  Sun- 
^^      ly  and  wilfully  kill,  take,  or  deftroy,  or  ufe  any  ^^y;^^*^^^^"^' 
' 'pn,   dog„   fnarc,  net,    or    other  engine,     with"^*   *^' 

intent 
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The  Statute  Law. 

AVING  examined  in  the  preceding  chapter 

the  Lex  non  Scripta^  or  the  Common  Law, 

with  the  grounds  and  foundation  on  which  it  is 

•    .        crefted,    together  with  the  principles,    maxims, 

general  rules,  and  particular  laws  of  which  it  is 

compofed,  we  come  next  to  confider  of  the  Lex 

Scriptay  or  Statute  Law  of  the  realm. 

Ld.  Halc*«  The  reafon  of  the  Statute  Laws  or  Afts  of  Par- 

Hift.  of  the     liament  being  ftiled  Leges  Script^ty  is,  becaufe  they 

CommonLaw,  ^^^  originally  reduced  into  writing  before  they  arc 

enafted,  or  receive  any  binding  power ;  every  fuch 

law  being  in  the  firft  inftance  formally  drawn  up  in 

writing,  and  made  as  it  were  a  tripartite  indenture 

4.  inft.  25.     between  the  King,  the  Lords,  and  the  Commons; 

l.  Co.  10.       for  without   the  concurrent  confent  of  all  thcfe 

three  parts  of  the  Legiilature,  no  fuch  law  is  or 

jWbor,  824.     can  be  made  ;  and  if  fuch   a  law  appears  only  to 

Plowd.  79;      have  becnmade  without  this  threefold  concurrence, 

^  ^       It  IS  void. 

Originally,  what  begun  in  the  Commons  was 
Pariiarocntf.  <>^^y  termed  a  petition  (for  they  had  no  power  to 
Barrington'f  Ordain),  and  what  begim  in  the  Lords  was  ftiled  tfi 
^^thrsmTtcs,  ^^^^^^^^^^  ActusParliamenti  was  an  Aft  made 
p.  41.  by  the  Lords  and  Commons,  and  it  became  Static- 

*"r*d^"i    "^^'^^^^^^^  '^  received  the  King's  affcnt. 

on  .^or     a  ,      ^j^^  original  or  firft  inftitution  of  Parliaments,  i$ 

».Bi.Com.i47-  one  of  thofe  matters  which  lie  fo  far  hidden  in  the 
dark  ages  of  antiquity,  that  the  tracing  of  it  out  is  a  _ 
thing  equally  difficult  and  uncertain.     In  EnglaU 
this  General  Council  hath  been  held  immemoriallyi . 
under  the  feveral  names  of  mickel'Jynothy  or  grofct 
council ;    micheUgemote,   or    great    meeting ;    and  ) 
Bt  n        .  more  frequently  wittena-p-emcte,  or  the  meeting  of  i 
wiic  men.     The  Parliament  oi  Englatid  z,%  it  now 
ftands,.  was  marked  out  fo  long  ago  as  the  reign  of; 
king  Johny     A.  D.  12 15.    in    the   Great  Charter 

granted 
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gpinted  by  that  prince,  wherein  he  promifes  to 
lunimon  all  archbUhops,  bifliops,  abbots,  earls, 
and  greater  barons,  perfonally,  and  all  other 
tenants  in  chief  under  the  crown,  by  the  flieriffa 
and  bailiffs,  to  meet  in  certain  place  with  forty 
Jays  notice,  to  affefs  aids  and  fcutages  when  necef- 
iary  :  and  this  conftitution  has  fubfifted  in  faft,  at 
Icaft  from  the  year  1266,  /^().Hen.%.  there  being  ftiU 
extant  writs  of  that  date  to  uimmon  knights, 
citizens  and  burgeffes  to  parliament. 

1.  The  Parliament  of  Englandy  as  it  is  at  prefent  Time  and 
conftituted,  is  regularly  to  be  fummoned  by  the  T'^ur'^r^Kf' 

,.       ,  .'  ,    °        •/»•      1  c       \  t      fem  bung  the 

king  s  writ  or  letter  iliued  out  or  chancery,  by  parlUmcm. 
the  advice  of  his  privy  council,  at  leaft  forty  days 
before  it  begins  to  fit ;  and  it  is  a  branch  of  the 
royal  prerogative,  that  no  parliament  can  be  con- 
Tcned  by  its  own  authority,  or  by  the  authority 
rf  any  except  the  king's  alone.  It  was  enafted 
l>¥  the  i6.  Car.  2.  c.  i.  that  the  fitting  and  holding 
rf  parliament  (hall  not  be  intermitted  above  three  • 
years  at  moft;  and  by  the  6.  fVill.i^  Mary^  c.  2. 
this  matter  is  reduced  to  greater  certainty,  by 
cnaftihg  that  a  new  parliament  (hall  be  called 
within  three  years  after  the  determination  of  the 
fonner. 

2.  The  conftituent  parts  of  a  parliament  are,  the  The  conftitw 
king's  maiefty,  fitting  there  in  his  royal  political  «"'?*"•  °^ 
capacity^  and  the  three  eltates  of  the  realm ;  the 

'  lords  fpiritual,  the  lords  temporal  (who  fit  together  ^  "  *  '• 
with  the   king  in  one  houfe),  and  the    cOxM- 
liONS,  who  fit  by  themfelves  in  another.. 

The  king  and  thefe  three  eftates,  together,  form 
the  great  corporation  or  body  politic  of  the  king- 
dom, of  which  THE  KING  is  faid  to  be  caput,  prin- 
€ipinmj  et  finis.      For  upon  their  coming  together 
king  meets  them,  either  in  perfon  or  by  repre- 
ion;  without  which  there  can  be  no  beginning 
a  parliament,  and  he  alone  has  the  power  of 
Iblving  them. 

The  spiritual   lords  confift  of   two  arch-  swundfoiti's 
_jops    and   twenty-four   bi(hops. — The   lords  pJ"»o^ '*»»' 
MFORAL   confift  of  all  the  peers  of  die  realm  ^"'^"'P''-'^ 
[the  bifliops  not  being  in  ftridtnefs  held  to  be  fuch, 
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but    merely  lords   of   parliament),   by  whatever 
title  of  nobility  diflinguiihed,  dukes,  marcjuifles^ 
earls,  vifcounts,  or  barons;  of  which  digmty  we 
ftiall  fpeak  more  hereafter.     Some  of  thefc  fit  by 
difccnt^  as  do  all  ancient  peers ;  fome  by  creation^  as 
do  all  new-made  ones ;  others  fince  the  Union  with 
Scotland  by  elcSioHy  which  is  the  cafe  of  the  fixteen 
peers  who  reprefent  the  body  of  the  Scotch  nobility* 
Their  number  is  indefinite,  and  may  be  encreafed 
at  will  by  the  power  of  the  crown.   The  commons 
confift  of   all  fuch  men  of  any  property  in  tht 
kingdom  as  have  not  feats  in  the  houfe  of  lords ; 
every  one   of  which  has  a  voice  in   parliameDt, 
cither  perfonally  or  by  his  reprefcntatives.    The 
number  of  Englijh  reprefcntatives  is  513,  and  of 
Scotch j^ J  mz!A  ^^%. 

3.  The  power  and  jurifdidtion  of  parliament  It  j 
fo  tranfcendent  and  abfolute,  that  it  cannot  be  ! 
confined,  either  for  caufes  or  perfons,  within  amy  ' 
bounds*      It  hath  fovereign   and  uncontroulable 
authority  in  making,   confirming,  enlarging,  re- 
ibraining,   abrogating,   repealing,    reviving,   and 
expounding  laws  concerning  matters  of  all  poffibie 
denominations,    ecclefiaflical  or   temporal,   civily 
military,  maritime,    or  criminal ;   this   being  the 
place  where  that  abfolute  defpotic  power  which 
muft  in  all  governments  refide  fomewherc,  is  en- 
trufted  by  the  conftitution  of  thefe  kingdoms.    All 
mifchiefs  and  grievances,  operations  and  remedies^ 
that  tranfcend  the  ordinary  courfe  of  the  laws,  aif  ' 
within  the  reach  of  this  extraordinary  tribunal. 

4.  For  the  dilpatch  of  bufinefs,  each  houfe  of  par-  ■ 
liament  has  its  Speaker.     The  Speaker  of  the  ho\A  i 
of  lords,  whofe  oflice  it  is  to  prefide  there,  and  txOr  \ 
nage  the  formality  of  bufinefs,  is  the  lord  chak*'  ^ 
CELLOR  or  keeper  of  the  king's  great  fcal,  or  anf  | 
other  appointed  by  the  king's  commiflion;  andn 
none   be  fo  appointed,  the  houfe  of  lords,  it  tf 
faidy  may  eleft.      The  Speaker  of  the  houfe  c(': 
commons  is  chofen   by  the  houfe,   but  muft  be 
approved  by  the  king.     To  bring  a  bill  into  d* 
houfe,  if  the  relief  i^ught  be  of  a  private  natiiitt  1 
k  is  &iil;  necefi'ary  to  prefer  a  petition,  which  vbbM 

be 
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prefented  by  a  member.    This  petition,  when 
ided  on  fafts  that  may  in  their  nature  be  difput- 
is  referred  to  a  committee  of  members,  who 
nine  the  matter  alledged,  and  report  it  to  the 
fc  ;    and    then  (or   otherwife  upon   the  mere 
don), leave  is  given  to  bring  in  the  bill.  In  public 
tcrs,  the  bill  is  brought  in  upon  motion  made  to 
houfe,  without  any  petition  at  all.     The  perfon 
Acd  to  bring  in  the  bill  prefents  it  in  a  com- 
ent  time  to  the  houfe,  drawn  out  on  paper, 
b  a  multitude  of  blanks  or  void  fpaces,  where 
^thing  occurs  that  is  dubious  or  neceffary  to  be 
tied  by  the  parliament  itfelf ;  fuch,  efpecially,  as 
:  precife  date  of  times  ;  the  nature  and  quantity 
penalties,  or  of  any  fums  of  money  to  be  raifed ; 
Ing  indeed  only  the  ikeleton  of  the  bill.    In 
*  houfe  of  lords,  if  the  bill  begin  there,  it  is 
hen  of  a  private  nature)  referred  to  two  of  the 
dges,  to  examine  and  report  the  ftate  of  the  fadts 
edged,  to  fee  that  all  neceffary  parties  confent, 
d  to   fettle   all  points    of  technical    propriety, 
bis  is  read  a  firft ,  time,  and  at  a  convenient  dif- 
ncc  a  fecond  time ;    and  after  each  reading  the 
EAKER  opens  to  the  houfe  the  fubftanceof  the 
U,  and  puts  the  queftion,  whether  it  ftiall  pro- 
ved any  further. 

The  introduftion  of  the  bill  may  be  originally 
)pofed,  as  the  bill  itfelf  may  at  either  cf  the 
adings ;  and  if  the  oppofition  fucceeds,  the  bill 
uft  be  dropped  for  that  feflSion  :  as  it  mud  alfo  if 
3pofed  with  fuccefs  in  any  of  the  fubfcquent  ftages. 
FTER  the  fecond  reading  it  is  committed,  that  is, 
ferred  to  a  conunittee ;  which  is  either  felefted  by 
ic  houfe  in  matters  of  fmall  importance  ;  or  elfe, 
pen  a  bill  of  confequence,  the  houfe  refolves 
felf  into  a  committee  of  the  whole  houfe.  A 
xnmictee  of  the  whole  houfe  is  corapofed  of  every 
lember,  and  to  form  it  the  Speaker  quits  the 
uir  (another  member  being  appointed  chair- 
lan)^  and  may  fit  and  debate  as  a  private 
lember.  In  thefe  committees  the  bill  is  debated 
aufe  by  claufe,  amendments  made,  die  blanks 
lied   up,  and  fometimes  the    bill   entirely    new 

modelled^ 
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modelled.  After  it  has  gone  through  the  committee, 
the  chaimian  reports  it  to  the  houfe   with   fuch 
amendments  as  the  committee  have  made;    and 
then  the  houfe  reconfiders  the  whole  bill  again^  and 
the  queftion  is  repeatedly  put  upon  every  claufe  and 
amendment.     When  the  houfe  hath  agreed  or  dif- 
agreed  to  the  amendments  of  the  committee,  and 
fometimes  added  new  amendments  of  its  own,  the 
bill  is  then  ordered  to  be  engrofled,  or  written  in  i 
ftrong  grofs  hand,  on  one  or  more  long  rolls  (or 
preffes)  of  parchment  fewed  together.     When  this 
IS  finilhed,  it  is  read  a  third  time,  and  amendments 
are  fometimes  then  made  to  it ;  and  if  a  new  claufe 
be  added,  it  is  done  by  tacking  a  feparate  piece 
of  parchment  on  the  bill,  which  is  called  a  riden 
The  Speaker  then  again  opens  the  contents ;  and, 
holding   it  up  in  his  hands,    puts  the    queftion/ 
Whether  the  bilLftiall  pals  ?     It  this  is  agreed  to, 
the  title  to  it  is  then  fettled  ;  which  ufed  to  be  a 
general  one  for  all  the  afts  in  the  feflion,  'till  in  the 
fifth  year  of  Henry  the  eighth,  diftinft  titles  were 
introduced  for  each  chapter.   After  this,  one  of  the 
members  is  direded  to  carry  it  to  the  lords,  and 
defire  their  concurrence ;  who,  attended  by  fevcral 
more,  carries  it  to  the  bar  of  the  houfe  of  peers, 
and  there  delivers  it  to  their  Speaker,  who  comes 
down  from  his  woolfack  to  receive  it.     It  paffes 
through  the  fame   forms  as   in  the   other  noufc 
(except  engroffing,    which  is  already  done) ;  and 
if  rejedted,    no    more    notice    is    taken,    but  it 
paffes  fubjilentioj  to  prevent  unbecoming  alterca- 
tions.    But  if   it  is  agreed  to,  the  lords  fend  a 
meffage  by  two  maflers  in  chancery  (or  fometimc^ 
two  of  the  Judges),  that  they  have  agreed  to  the 
fame  ;  and  the  bill  remains  with  the  lords,  if  they 
have  no  amendment  to  it ;  but  if  any  amendment 
is  made,  fuch  amendments  are  fent  down  with  the 
bill  to  receive  the  concurrence  of  the  commons. 
If  the  commons  difagree  to  the   amendments,  t 
conference     ufually    follows     between     members 
deputed  from  each  houfe ;  who  for  the  mofl  part 
fettle  and  adjiill  the  difference  :  but  if  both  houfcs 
remain  infiejcible,    the  bill  is  dropped.      If  the 
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tommons  agree  to  the  amendments,  the  bill  is  fent 

back  to  the  lords  by  one  of  the  members,  with  a 

meflage  to  acquaint  them  therewith.    The  fame 

forms  are  obferved,  mutatis  mutandis^  when  the  bill 

begins  in  the  houfe  of  lords.    But  when  an  adt  of 

grace  or  pardon  is  pafled,  it  is  firft  figned  by  his 

majefty^  and  then  read  once  only  in  each  or  the 

boufes,  without  any  new  engroffing  or  amendment. 

And  when  both  houfes  have  done  with  any  bill,  it 

always  is  depolited  in  the  houfe  of  peers,  to  wait 

the  jx>yal  aflent ;  except  in  the  cafe  of  a  bill  of 

fiipply,  which^  after  receiving  the  concurrence  of 

the  lords,  is  fent  back  to  the  hoUfe  of  commons. 

The  royal  aflent  may  be  given  two  ways :— i.  Iil 

perfon ;    when  the  king  comes  to  the  houfe  of 

peers  in   his  royal  robes,  and,   fending  for  the 

commons  to  the  bar^  the  titles  of  all  the  bills  that 

We  puffed  both  houfes  are  read ;  and  the  king's 

aoTwer  is  declared  by  the  clerk  of  the  parliament  in 

Norman  French  :    a  bad^e,    it  mud  be  owned 

(now  the  only  one  remainmg),  of  conqueil ;  and 

which  one  could  wi(h  to  fee  fall  into  total  oblivion^ 

\m\cfi  it  be  referVed  as  a  folemn  memento^  to  remind 

us  that  our  liberties  are  mortal,  having  once  been 

deftroyed  by  a  foreign  force.    If  the  king  confents 

to  a  public  bill,  the  clerk  ufually  declares,  **  Le  rcy 


will  advife  upon  it.     When  a  bill  of  fupply  is 

nfled,    it  is  carried   up    and  prefented   to   the 

king  by  the  fpeaker  of  th^  houfe  of  commons ; 

and  the  royal  aflent  is  thus  exprefled,  **  Le  roy  re- 

**  merciefes  loyal fu6je£ts,  accept e  leUr  benevolence ^  et  au0 

**  U    veuty    the    king  thanks  his  loyal  fubjefts^ 

*'  accepts  their  benevolence,  and  wills  it  fo  to  be.'* 

In  cafe  of  an  aft  of  grace,  which  originally  pro- 

cckis  from  the  crown,  and  has  the  royal  aflent  in 

x)iz  firft  ftage  of  it,  the  clerk  of  the  parliament 

tkjs  pronounces    the   gratitude   of   the    fubjeft ; 

••  Les  prelates  felgneurs  et  commons  en  ce  prefent  partf 

y  ^ent  affepttleesy  au  nom  de  toutes  vous  autres  fubjefls^ 

M  "  femercierlt 
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**  remercient  tres  bumbkment  votrt  majefie ^  etprienta 
**  Dieu  vous  donor  en  fante  bone  vie  et  longue :  the 
**  prelates,  lords,  and  commons,  in  this  prefenc 
**  parliament  aflembled,  in  all  the  names  of  our 
other  fubjefts,  moft  humbly  thank  your  majcfty, 
and   pray  to  God  to  grant  you  in  health  and 
^V'wealth  long  to  live.'* — 2.  By  the  ftatute  ^^.Henry 
Vill.    c.   21.  the  king   may  give  his  a£ent  by 
letters  patent  under  his  great  feal,  figned  with  his 
hand,  and  notified  in  his  abfence  to. both  houfes. 
affembled  together  in  the  higher  houfe ;  and  when, 
the  bill  has  received  the  royal  aflent  in  either  of 
thefe  >yays,  it  is  then,  and  not  before^  a  ftatute 
or  act  of  parliament.     This  ftatute  or  aft  is  placed 
<imong  the  records  of  the  kingdom ;  there  need- 
ing no  formal  promulgation  to  give  it  the  force  rf 
a  law,  as  was  neceflary  by  the  civil  law  with  regard 
to  the  Emperors*  edifts  ;  becaufe  every  man  in 
EngUmd   is,    in    judgment  of   law,  party  to  the 
making  of  an  a6t  or  parliament,    being   prefcnt 
thereat  by  his  reprefentatives.     However,  a  copy 
thereof  is  ufually  printed  from  the  king's  prels, 
for  the  information  of  the  whole  land.    An  ad  of 
parliament    thus   made,    is    the  exercife  of  the 
higheft  authority  that  this  kingdom  acknowledges 
upon  earth.     It  hath  power  to  bind  every  fubjeft 
in  the  land,  and  the  dominions  thereunto  belong- 
ing ;  nay,  even-  the  king  himfelf,  if  particularly 
jiamed  therein  ;  and  it  cannot  be  altered,  amend* 
cd,  difpenfed  with,  fufpended  or  repealed,  but 
in  the  fame  forms,  and  by  the  fame  authority  of 
parliament ;    for  it  is  a    maxim  in  law,  that  it 
requires  the  fame  ftrength  to  diflblve  as  to  create 
an  obligation.     It  is  true,  it  was  formerly  held, 
that  the  king  might  in  many  cafes  difpenfe  with 
penal  ilatutes ;  but  now,  by  i.  ff.isiM.  ft.  2.  €.»• 
n    is  declared  that  the  ful'pending  or  difj)enfinf  f: 
with  laws  by  legal  authority,  without  conient  w 
parliament,  is  illegal. 

Ha VI KG  enqiiired  into  the  authority  by  whiAl 
the  llatute  law  is  made,  and  (hewn  the  rnanner  ia'^ 
which  ads  of  parliament  are  made,  we  ftiall  noir 


THE    STATUTE    LAW. 


l«3 


fake  notice  of  their  difTerent  kinds,  and  point 
out  fome  general  rules  with  regard  to  their 
conftrudkion. 

Statutes  zre  cixhcr  general  or  Jpecial ;  that  is,  they 
arc  cither  public  or  private. 

A  general  or  public  sl&.  is  an  univerfal  nile  that  **  Co.  13I, 
rejgaids  the  whole  community ;  and  of  this  the  courts 
of  law  are  bound  to  take  notice  judicially  and  ex 
tjfido,  without  the  ftatute  being  particularly  plead* 
cd,  or  formally  fet  forth  by  the  party  who  claims  an 
advantage  under  it.      Although  the  words  of  a 
ftatute  be  particular,  yet  if  the  intent  be  general, 
it  is  a  public  ftatute  (^);  and  on  the  contrary,  if  («)io.Co,ioi. 
the  intent  be  particular,  it  fhall,  notwithftanding 
die  words    are  general,    be   deemed  a    private 
ftatute  (^).     A  ftatute  which  concerns  the  king  is  a  (3)Piowd» 
public  ftatute ;  for  every  fubjeft  has  an  intereft  in  *®*- 
the  king,  who  is  the  head  ot  the  body  politic  (c).  (c)  4.  Co.  77. 
Thus,    for   inftance,  the  13.  &f  14.  Ci/r.  2.  c.  iz.  yj^;**;"^^* 
&ECITES,  that  divers  mifchiefs  to  the  public  had 
arifen    for    want  of  a  proper  regulation  of  the 
poor,    and   enacts,   that   a  workhoufe  (hall  be 
crefted  in  the  county  of  Middle/ex;  and  yet  this 
has  been  determined  to  be  a  public  aft,  for  it  R«x  ▼•  Paul'n^ 
concerns   the    community  at  large,    that  a   ftop  *  '  *^'' ' 
fliould  be  put   to  fuch  mifchiefs,    and  the  acts 
provide  a  remedy  for  fuch  mifchiefs  in  the  county 
oiMiddUfex.     So  alfo  the  13.  Eliz.  c.  10.  to  pre- 
vent fpiritiial  perfons  from  making  leafes  for  longer  i.Bl.Com.lfi. 
time  than  twenty-one  years,  or  three  lives,  is  a 
public  aft;    it  bein^  a   rule    prefcribed   to  the 
whole  body  of   fpiritual  perfons  in  the  nation : 
but  an  aft  to  enable  the  biftiop  of  Chejler  to  make  a 
Icafe  to  A.  B.  for  fixty  years,  is  a  private  aft.     A 
ftatute^  however,  may  be  public  in  one  part  and 
private  in  another  {d)^ 

(d)    IS-    Mod.     149.      413.     Rep' 569*  where  it  was  at  length 
la  Co*  57*  Plow*  $5.  Hob.  227*      determined)  that  the  23*  Hen.  6« 


14,    Skin*  429-    Ld.  Raym*  c  9.  relating  to  bail  bondS|  is  % 

ISO.  390.  709.    And  ice  the  cafe  public  a£t* 
«f  teouel  r*  Sfaniy .  »•  Term 
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j6^  the  statute  law. 

2.  Special  or  private  afts  are  rather  ezceptiom 
than  mles^  being  thofe  which  only  operate  upoa 
particular  perfons  or  private  concerns.     Thus,  as 

4.  Co.  76*  before  obferved,  a  ftatute  which  concerns  only  a 
2.  Roll.  Ab.  certain  fpecies  of  fpiritual  perfons,  as  the  bUhops; 
Cro.  jac.  iii.^^  an  individual  of  a  certain  fpecies,  as  a  par- 
2.  Mod.  57.  ticular  bifhop  ;  is  a  private  (latute :  and  in  many 
piowd.^65.  ftatutes,  which  would  otherwife  be  deemed  private 
>cr,  11^  afts,*  there  is  a  claufe  by  which  they  are  declared 
to  be  public  ftatutes. 

Statutes,  alfo,  are  either  declaratory,  of  the 
Common  Law,  or  remedial  of  fome  defefts  therein. 

3.  Declaratory  Statutes  are,  where  the 
old  cuftom  of  the  kingdom  is  almoft  fallen  into 
difufe,  or  become  difputable;  in  which  cafe  tho 
parliament  has  thought  proper  in  perpetuum  ret  tefti" 
moniumy  and  for  avoiding  all  doubts  and  difficulties, 
to  declare  what  the  Common  Law  is.  . 

4.  Remedial  Statutes  are  thofe  which  are 
made  to  fupply  fuch  defefts,  and  abridge  fudi 
fuperfluities  in  the  Common  Law,  as  arile  eidicr 
from  the  general  imperfection  of  all  human  laws, 
from  change  of  time  and  circumftances,  from  die 
miftakes  and  unadvifed  determinations  of  unlearned 
judges,  or  from  any  other  caufe  whatfoever. 

And  this  being  done,  either  by  enlarging  the 
Common  Law  where  it  is  too  narrow,  or  by  rr 
graining  where  it  is  too  lax  and  luxuriant,  hath 
Qccafioned  another  fubordinate  divifipn  of  remedial 
afts  of  parliament ;  as 

5.  Enlargikg  Statutes.  Thus,  to  inftancc 
in  the  cafe  of  treafon,  clipping  the  current  com  of 
the  kingdom  was  an  offence  not  fufficiently  guarded 
againft  by  the  Common  Law;  therefore  it  waf 
thought  expedient  by  5.  £//2.  c.  n.  to  make  it 
high  treafon  :  fo  that  this  was  an  enlarging 
ftatute. 

6.  Restraining  Statutes.  Thus,  at  Common 
J-^w,    all  Spiritual  Corporations  might  leafe  oUC^ 
their  eftates  for  any  term  of,  years,  until  they  wcm^jg. 
prevented  by  the  i^.Eliz.  c.  i^.  This  therefore  wH" 
a  reftraining  ftatute- 
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biff 'denominations  have  alfo  been  given  101*00.64. 
es  from  the  different  manners  in  which  they 
lenncd;  fome  of  them  being  called  Afpie- 
VB   'Statutes,      and    others     Negative 

UTES. 

,   alfo,    wherever  an  aft  of   parliament  im- See  Douglas, 
a  penalty  or  inflifts  a  puniJhment,    that  is^©^-  ^ 

,       *Vfc        "^     o  J  n  »•  Bl-  Rep* 

I  a  Penal  Statute  :  and  as  a  ftatute  may  ,2^6. 
W/V  as  to  one  part,  and  private  as  to  another ; 
fo,  it  may  be  remedial  in  one  part,  and  penal 
Dther. 

c  conftruftion  of  afts  of  parliament  is  found-  i.Bl.  Com. 
on  this  general  rule :  That  Remedial  Statutes  are  ^^  ^^^  ^^ 
expounded  liberally,  and  Penal  Statutes  are  to  Cowp.  39V' 
nflrued  ftriftly. 

lien  the  liberal  conftruftion  is  to  prevail,  the  Hob.  346. 
js,  with  whom  alone  the  power  of  conftru-^^*^^^" '°^*» 
atutes  refides,  are  to  confider  the  old  law,  the 
ef,  and  the  remedy ;  that  is,  how  the  Common 
toed  at  the  making  of  the  aft ;  whatthe  mifchief 
)r  which  the  Common  Law  did  not  provide ; 
'hat  remedy  the  parliament  hath  provided  t0C0.Lit.11.41. 
his  mifchief;  and  are  fo  to  conftrue  the  aft  as  '•Bi-Com.s;* 
pprefs  the  mifchief  and  advance  the  remedy, 
e  following  feem  to   be  the    moft  general 
upon  this  fubjeft : 

An  Affirmative  Statute  does  not  take  away  the  ^*  inft.  loe. 
aon  Law,    and    the  partv   may    make    his  i'  ^^,H- 
3n,  to  proceed  upon  the  Itatute,  or  at  the  Stra.  1113. 
Hon  Law. 

A  Negative  Statute   completely  takes  away  ^''^  ^a*'^*  ?'• 
onmion  Law,  fo  that  it  cannot  afterwards  becro.EHi.  86.^ 
ufe  of  upon  the  fame  fubjeft.  3-  Term  Rep, 

Words  and  Phrafes,  the  meaning  of  which  *^g^^  ^j^^^ 
[latute  has  been  afcertained,  are,  when  ufed644. 
fubfequent  ftatute,  to   be  underftood  in  the 
fenfe.     Thus,  where  the  23. -fiV;;.6.  fays  the 
*  may  take  bail,    the  Judges  conftrued  it  to 
Jhall  take  bail ;  and  therefore  where  a  perfonSalk.  6of. 
ndifted  for  difobeying   the  14.  G/r.  2.  c.  12. 
I  enafts  that  overfeers  may  make  a  rate,  and 
ception  was  taken  that  the  aft  did  not  recjuire 
10  do  it,  the  Court  over-ruled  the  exception. 

M  3  4-  Ii^ 
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l^iowd.  jCj*        4,  In  the  conftruftion  of  one  part  of  a  ftatute, 

ila^.^fii^'  every  other  part  ought  to  be  taken  into  confidersl-i 

Ld.  Ray.  77.  tion ;  but  the  title  of  a  ftatute  is  not  to  be  regarded 

in  conftruing  it,  becaufe  this  is  no  part  of  the 

ftatute  :'  the  preamble,  however,    miift  be  con- 

fidered,  for  it  is  a  key  to  open  the  minds  of  the 

8- Mod.  8.144- makers  as  to  the  mifchiefs  which  are  intended  to 

f ' pj^f^' ^yj^  be  remedied;    but  this  rule  muft  not  be  carried 

320.  fo  far  as  to  reftrain  the  general  words  of  the  cnaft- 

1.  Term  Rep.  jj^g  ^-Jaufe  to  the  particular  words  of   the  pre- 

^  ^*  amble;    although  ftrong  words  in   the  enacting 

Cowp.  543.    part    of   a  ftatute    may  extend    it    beyond    the 

preamble. 
I.  c«  47«  c.  A  faving  in  a  ftatute  which  is  repugnant  to 

w.xvica.  iis»  ^YiQ  purview  of  it,  is  void ;  but  the  purview  may  be 

qualified  and  reftrained  by  the  faving. 
ld.Ray.ioa8.      ^*  ^^  divers  ftatutes  relate*  to  the  fame  thing, 
DoLgl.  30.     they  ought  all  to  be  taken   into  confideration  m 
.    conftruing  any    one    of  them ;    for  all    ftatutes 
in  pari  materia  are  to  be  conftrued  as  one  law. 
ti.  Co.  63.  7.  If  a  ftatute  that  repeals  another  is  itfelf  after- 

4.in(t.325.    wards  repealed,  the  firil  ftatute  is  hereby  revived, 
4.  inft.  43.     without  any  formal  words  for  that  purpofe. 

8.  Adlsof  parliament  derogating  from  the  power 
i.Bl.Com.gi.of  fubfequent  parliaments,  are  not  binding. 

9.  Afts  of  parliament  that  are  impoffible  to  be 
performed,  are  of  no  validity;  and  if  there  arifc 
out  of  them  collaterally  any  abfurd  confequenccs, 

f.  Term  Rep.  manifeftly  contradiftory  to  common  reafon,  they 
''^'  are,  with  regard  to  thofe  collateral  confequenccs, 

void;  but  when  the  words  of  a  ftatute  arc 
'  doubtful,  general  ufage  may  be  called  in  to  explain 

them» 
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CHAPTER   TH^   FIFTH.      - 

The  Places  futfjeEl  to  the  Laws  of  England. 

THE  Municipal  Laws  of  England  do  not  by 
the  Common  Law  extend  either  to  fVales, 
Scotland,  Irelandy  the  IJle  of  Man,  the  IJlands  of 
Jerfcy^  Guernfey,  Sarky  Alderney,  and  their  appen- 
dagesy  or  to  the  more  diftant  dependencies  on  the 
mother  country,  but  are  confined  to  the  territory  of 
England  only.  Cuftom  howevej  in  fome  inltan- 
ces,  and  the  legiflature  in  many  others,  have  ex- 
tended thcfe  laws  in  a  greater  or  lefs  degree  to  the 
feveral  places  which  form  the  empire  of  Great 
Britain, 

1.  England  comprehends  not  only  fP'ales  and  '•  Bi.  Conw 
hrwicky  but  alfo  part  of  the  main  or  high  feas ;  q^\j^^  ,. 
for  thereon  the  Admiral  hath  jurifdiftion.      This  Finch, ;«. 
main  fea  begins  at  the  low  water  mark ;  but  between 
the  high  water  mark  and  the  low  water  mark,  where 
the  fea  ebbs  and  flows,  the  Common  Law  and  the 
Admiral  hath  divifum  imperium  ;  an  alternate  jurif- 
didion  :  one  upon  the  water  when  it  is  full  fea,  the 
other  upon  the  land  when  it  is  an  ebb. 

England  \%  divided  into  an  ecclefiaftical  and  tem- 
poral ftate. 

The  Ecclesiastical  State  is  divided  into 
two  archbilhopricks  or  provinces,  viz.  Canter- 
bury and  York-  Each  archbilhop  has  within  his 
province  fuffragan  biftiops  of  every  diocefe.  The 
archbiftiop  of  Canterbury  hath  under  him  twenty-one 
bifliops ;  feventeen  of'  ancient  foundation,  and  four 
more  founded  by  king  Henry  the  eighth  out  of  the 
niins  of  dillblved  monafteries,  viz.  Gloucejer^ 
iriftoly  Peterborough,  ^nd  Oxford  (a). 

(a)  And  ifae  reinaimng  bilhop-  Hn-efont,    Worcefier^   Bath   and 

'^J  within  this  province  are  of  tt^ells^    Salijhury^     Exeter^   Ot'f 

"W'fc  Undone   Winchefier^  Eh%  cbefler^  Vorwicht  Saint Dvj'kVu 

^^^^liix    RQckefttrt     LitchficUf  Landaff%  and  £r*  Afaph. 
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The  archbifhop  of  Tork  hath  under  him,  within 

his  province,   four  fuffragans,  viz.  the  bifhop  of 

Cp.  Lit.  94.    ^^  county  palatine  of  Cfoefter^  the  bi(hop  ot  the 

jcounty  palatine  oi  Durham j  the  bifhop  ot  Car Ufif^ 

and  the  bilhop  of  the  Ifle  0^  Man, 

Evpry  province  is  divided  into  two  diocefesj 
every  diocfefe  into  archdeaconries,  whereof  there 
arefixtyin  aU;  every  archdeaconry  into  deanerics>;! 
and  every  deanery  into  parifbes ;  but  there  are  fom^ 
places  that  are  exira  parochial. 

A  Province  is  the  jurjfdiAjon  of  an  archbifhop : 
A  Diocese  is  the  circuit  of  every  bi(hop*s  juriA 
diftion  ;  an  Arphdeaconry  is  the  circuit  of  the 
archdeacon's  jurifdidtion,  as  ^  Deanery  is  that  of 
a  rural  dean ;  and  a  Parish  \s  th^  circuit  of 
ground  in  which  the  foul?  under  the  care  of  one 
parfon  or  vicar  do  inhabit. 

The  Temporal  State  is  divided  into  Counties; 
thofe  Counties  into  Hundreds  j  and  the  Hundredn 
into  Tithings  or  Towns. 

A  County  (Comitatus  a  coniitandoj  from  accom^ 
panying  together,    particularly  at  the  afiizes  an4 
leffions  held  for  the  county ;  or,  4s  fome  fay,  a  comu 
fandopriftcipem),  or  Shire,  is  a  cenain  circuit  0? 
part  of  the  kingdom  governed  by  an  yearly  ofiicei 
called  a  Sheriffs  or  •  Shire  Reeve y  under  the  king ; 
for  a  county  cannot  be  without  a  (herifF,    The  king 
by  his  letters  patent  may  make  a  county  with  \v\ 
two  CQurts,  the  Town  and  County  Court ;  and  that  no 
part  fl^ould  be  exempt  from  the  authority  of  lh§ 
flierifF,  every  parcel  of  land  lies  in  fome  county. 
Every  county  i^,  as  it  were,    an  entire  body  by 
itfelf ;  fo  that  J  regularly,  an  inqyeft  or  jury  (halj 
not .  take  notice  of  any  thing   done  in   another 
county.    The  number  of  pountics  in  England  and 
tVaksh^yt  been  diflbrent  at  different  pm^^:  af 
prcfcnt  there  ^re  forty  in  Englani^i^^  twelve 
m  fVal  s.    Three  of  thefe  counties,  Chjejer^  Dur^^  '^ 
fpanty  and  Lancajler^  are  called  Counties  Palatine:.., 
the  two  former  are  fuch  by  prefcription,  or  irP: « 
memorial  cuftom :  the  latter  by  creation.    Countjcj'?^ 
Palatine  are  fo  called  a  PaktiOy  becaufe  the  ownerj    - 
f hereof,  the  Earl  ofclejer.  the  Biftiop  of  Durbm% 
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the  Duke  of  Lancajier^  had  in  thefe  counties  y«rtf  Braaon,  bk.  j. 
Regalia  as  fully  as  the  King  hath  in  his  palace ;  ^-^'  r.4» 
Rigalem  poteftatem  in  omnibus.     By  I'^.Hen.  8.  c.  2f 
and  14.  EUz.  c.  6.  thefe   powers  of  the  owners  of 
Counties  Palatine  were  abridged,  though  ftill  all 
writs  are  witneffed  in  their  names,  and  all  forfeit- 
ures for  treafon  by  the  Common  Law  accrue  to  them.  4-  ^^^*  ^h 
Of  thefe  three  counties,  Durham  is  now  the  only 
one  remaining  in  the  hands  of  a  fubjeft ;  for  Chefter 
was  united  to  the  crown  by  Henry  the  third,  and  has 
ever  fince  given  title  to  the  king's  eldelt  fon  ;    and 
lAHcafier^  the  property  of  Bolin^brokey  fon  of  John 
ofGaunty  was  forfeited  to  the  crown  by  the  attain- 
der of  his  defcendant  Henry  the  fixth,  during  the 
fouggles  between  the  Houies  of  Tork  and  Lancajier. 

Some  cities  and  towns  corporate  alfo  are  counties  ^.  jng.  ^,  j^ 
of  themfe}veSy   as   London,  Tork,  Canterbury,  Nor^ 
wieb,  fVorceJler,  (sfc* 

A  Hundred  was  fo  called,  becaufe  it  was  origi- Co.  i/u.  i4S. 
wily  the  jurifdiftion  of  ten  tithings,  or  an  /-'^''- {'yjlij' 
fib/// families,  dwelling  in  fome  neighbouring  towns.  3!  nm.  199V 

The  people  who  Eve  in  a  Hundred  are  called 
Hundremrs ;  and  thefe  Hundreds  continue  to  this 
day,    to    fome   purpofes;    but  their  jurifcliftion 
is  in  general   transferred   to   the  County  Court, 
except  indeed  thofe  which  were  formerly  annexed 
to  the  crown,  and  have  been  granted  to  great  men 
in  fee,  and  fo  remain  in  nature  of  a  />.>;/ ^/yl*,  and 
have  returji  of  writs ;  and  in   thefe  franchifes  or  4.  inft.  167^ 
liberties  the  flieriff  cannot  meddle  by  \\u  ordinary  'v^"'*  3^^- 
iuithority,  but  all  grants  made  fince  the  ij^.Edw.  3. '     '  ^'"'^ 
f.  9.  of'^liwicks  of  Hundreds,  except  fuch  as 
then  were  of  eftates  in  fee,  are  void.    In  fome  of 
fhc  more  northern  counties,  the  Hundreds  are 
called  fVapentakes,  Rapes,  Ridings.    There  is  a  chief 
fonftable,  and  a  bailiff  of   every  Hundred,  to 
fzecute  the  orders  of  the  Iheriff,  juftices,  &c. 

A  Town,  Villa  or  Plcus,  was  a  precin(ft 
aatiently  containing  ten  families,  upon  which 
account  they  are  fometimes  called  Tithmjgs.  Thefe 

ir»u: ^r^ijk  -^  1 ..1 1 u  ^r^u^^ ..«:«.: n-  i.Bl. 0001.114. 


Ltthingsare  faid  to  have  had  each  of  them  originally  Co/Liriil^ 
1^  church  and  celebration  of  divine  fervicc,  facra- 
Dkcuts,   and  burials;   though  that  feems   to   be 

rather 
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Fourthly,  that  all  the  fubjefts  of  the  Unite 
Kingdom  (hall,  from  and  after  the  Union,  hav 
full  freedom  and  intercourfe  of  navigation  t 
and  from  any  port  or  place  within  the  faid  Unit© 
Kingdom,  and  the  dominions  and  plantatiOc 
{thereunto  belonging ;  and  that  there  be  a  com 
munication  of  all  other  rights,  privileges,  aa 
advantages,  which  do  or  may  belong  to  the  fub 
jc&s  of  either  kingdom,  except  where  it  is  other 
wife  agreed. 

Fifthly,  that  all  (hips  and  veffels  belonging 
to  Scotland^  though  foreign  built,  be  deemcc 
and  pafs  as  (hips  of  the  built  of  Great 
Britain^ 

Sec  i4.Geo.  1.     Sixthly,  that  the  United  Kingdoms  (hall  have 
^'  ▼•  the  fame  allowances  and  drawbacks,  and  be  un- 

der the  fame  regulations  with  refpeft  to  trade. 
v>*^^5Geo.i.      Seventhly,     that    all    parts  of   the  United 
I'z^Gco.i.     Kingdoms  be  liable  to  the  lame  excifes  upon  all 
P4.  1.61.     excifable  liquors. 

The  Eighth  article  regulates  the  importatioi 
of  fait. 

Ninthly,  When  England  raifes  2,ooo,oool.  b] 
a  land-ta^,  Scotland  ihall  raife  48,0001. 

The  fubfequent  articles  relate  to  vellums 
window  taxes,  coals,  culm  and  cinders,  malt,  &c 

By  the  Sixteenth  Article,  the  coin  (hal 
l)e  of  the  fame  ftandard  and  value  throughout  th 
United  Kingdom  as  in  England;  and  4  Mint  (hal 
be  continued  in  Scotland^  under  the  fame  rule  as  th 
Mint  in  England* 

By  the  Seventeenth,  the  faipc  weights  an 
mcafurcs  Ihall  be  ufed  as  are  now  eflablifhed  i 
England;  and  ftandards  of  weights  and  meafun 
fhall  be  kept  by  thofc  burghs  \\\  Scotland^  to  whoi 
the  keeping  of  fuch  ftandards  do  belong. 

By    tine    Eighteenth,    the    laws    concernii 
th^  reguj^fion  of  trade,  cuftoms,  and  fuch  cxcil 
to  which  Sfotland  is  by  virtue  of  this  treaty  to 
liaWe,  fliall  be  the  fame  in  Siotland  as  in  Englan 
Rnd  tliat  all  other  laws  in  ufe  within  ^cotlandy 

af 
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ifter  THE  UNION,  and  notwithftanding  thereof, 
remain  in  the  fame  force  as  before  (except  fuch 
as   are  contrary   to,   and  inconfiftent  with  this 
treaty),  but  alterable  by  the  Parliament  of  Great 
Britain;  with  this  difference  betwixt  the  laws 
concerning  public  rij^ht^  policy y  and  civil  gcrbern^ 
menty  and  thofe  which  concern  private  right — ^That 
the  laws  which  concern  public  right,  policy,  and 
dvil  government,  may  be  nude  the  fame  through- 
out the   whole  United  Kingdom ;  but  that  no 
alteration  be  made  in  laws  which  concern  private 
right,  except  for  evident  utility,  of  the  uibjedts 
within  Scotland. 

By  the  Nineteenth  Article,  the  Court  op 
Session,  or  College  ofjujicey  ihall  after  the  Union, 
and  notwithftanding  thereof,  remain  in  all  time 
coming  within  Scotlandy  as  it  is  now  conftituted  by 
the  laws  of  that  kingdom,  fubjeft  neverthelefs  to 
fuch  regulations  for  the  better  adminiftration  of 
j^ice,  as  (hall  be  made  by  the  Parliament  of 
Great  Britain. 

This  Article  then  goes  on  to  direft,  that  none 
fliall  be  appointed  Lords  of  Seffion  but  Scotch  Ad- 
vocates of  five  years  Handing ;  and  proceeds  to  re- 
gulate the  other  appointments  of  the  feveral  Courts. 

The  two  fubfequent  Articles  ordain,  that  the 
Citable  offices  and  royal  burgks  of  Scotland  (hall 
remain  as  before,  notwithftanding  thcUnion* 

By  the  Twenty-second,  of  the  Peers  of  5i:o/ii//rf 
at  the  time  of  the  JJmonySixteen  Ihall  be  the  number 
to  fit  and  vote  in  the  y  oufe  of  Lords ;  and  Forty-five 
the  number  of  the  reprefentatives  of  Scotland  in 
Ac  Houfe  of  .Commons  of  the  Parliament  of 
^reat  Britain. 

By  the  Twenty-third,  the  Sixteen  Peers  fliall 
kave  all  privileges  of  Parliament ;  and  all  Peers 
q[ Scotland  fliall  be  Peers  of  Great  Britain^  and  rank 
■cxt  after  thofe  of  the  fame  degree  at  the  time  of 
the  Union,  and  fliall  have  all  privileges  of  Peers, 
except  fitting  in  the  Houfe  oif  Lords,  and  voting 

.«!  the  trial  of  a  Pcer«. 

The 
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The  TwEKTY-FouRTH  Article  concludes  the 
treaty,  by  regulating  the  manner  in  which  the 
great  feal  of  England  fhall  be  altered,  the  fcal  of 
Scotland  ufed,  the  privy  feal  continued,  and  the 
REGALIA  of  Scotland  and  records  of  Parliament 
prefelrved. 

By  5.  Jftn.  c.  5.  THE  Church  of  Scotland 
and  the  four  univerfities  of  that  kingdom  are 
cftablilhed  for  ever;  and  all  fucceeding  lovereigns 
are  to  take  an  oath  inviolably  to  maintain  the 
fame. 

By  c^.Ann.  c.  6.  the  Aft  of  Uniformity  of  i^.Eliz. 
c.  4.  and  I  ^.  Car.  2.  c.  10.  except  as  the  fame  had 
been  altered  by  Parliament  at  that  time,  and  all 
other  Afts  then  in  force  for  the  prefervation  of  the 
Church  of  England,  are  declared  perpetual; 
and  it  is  ftipulated,  that  every  fiibfequent  King 
and  Queen  Ihall  take  an  oath  inviolably  to  main- 
tain the  fame  within  England^  Ireland^  fVales,  and 
the  town  of  Berwick  upon  Tweed. 

And  it  is  enafted,that  thefe  two  Afts  **{hallfor 
**  ever  be  obferved,  as  fundamental  and  effcntial 
"  conditions  of  th^  union.*' 


2t.Ed\v.-^.c  8.      4.  The  Town  of  Berwick  upon  Tweed  was 
i.jtct^c  2K.  originally  part  of  the  kingdom  of  Scotland;  but  it 
jule'Tnift^if  was  ceded   by  Edward  Baliol  to  king  Edward  the 
C.L.  183.      third,  and   is  now  clearly  part  of  the  realm  of 
••IJ^;^^-^-^^^^;*  England,  being  reprefented  by  burgeffes  in  the 
Houfe  of  Commons,  and  bound  by  all  Afts  of 
the  Britijh  Parliament,   whether  fpecially  named 
orotherwife.     It  hath,  howeter,  fome  local  pecu* 
liarities,  derived  from  the  ancient  laws  of  Scotland^  jj 
The   king's  writs,  or  proceffes  of  the  courts  of  | 
frt'/htifififr,  do  not  ufually  run  into  Berwick^  any   [ 
Cro.  Jac.  ^4^  luore  than  the  principahty  of  (Tales ;  but  all  pre- 
i.RoU.  Ab.    rogatlvc  writs,  as  thofe  of  mandamus^  prohiiitionf 

l^lUiri.  814.  ^'»^^^*'-^' ^'^'P^^f  certiorari,  &c.  may  iflue  to -B^rwic*, 
8«cthc  as  well  as  to  every  other  of  the  dominions  of  th« 

ii.Uco.ic.4.  orown  of  EKglauti:    and  indiftments  and  odicf 
local  matters  arifing  in  the  town  of  Berwick^  mai  ^ 
l)C  tried  by  a  jury  of  the  county  oi  Nortbuntberku. . 

5*  Irelak* 
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5.  Ireland  is  a  realm  diftinft  from  England,  4- inft.  349- 
but  part  of  the  dominions  of  the  crown  of  Great   *"^  '  ^^^' 
Britain.    The  ftyle  ,of  the  King,  until  the  33d 
year  of  the  reign  of  Henry  the  eighth,  was   no  *'^l-^®"™*9^' 
other  than  Dominus  Hiberni^y    Lord   of  Ireland; 
but  by  the  ftatute  35. //I?//.  8.  c.  3.  the  title  of 
King  is  afTumed  and  recognized.     The  Irijh  were 
originally  governed  by  what  they  called  the  Brehon 
Lazvy  fo  ftiled  from  the  IriJh  name  of  Judges,  who 
were  called  Brehons:  but  in  the  reign  di  Edward 
the  thirds  this  law  was  formally  aboliihed,  and 
the  laws  of  England  received  and  fworn  ta  by  the 
Injh  nation.    But  although  the  Common  Law  was 
made  the  rule  of  juftice,    yet  as  Ireland  was  a 
diftinft  dominion,  and  had  Parliaments  of  its  own, 
no  Engli/b  ftatutes  made  fubfequent  to  the  12  th  of 
king  Jobn^  the  time  when  the  Englijh  laws  were 
6rft  introduced,  were  held  to  extend  to  Ireland^ 
vinlefs  it  were  fpecially  named  or  included  under 
general  words,  luch  as  **  within  any  of  the  King's 
"  dominions.*'    But  the  IriJh  nation  being  exclud- 
ed from  the  benefit  of  Englijh  ftatutes,  were  de- 
f)rived  of  many  good  and  profitable  laws  made 
or  the  improvement  of  the  Common  Law ;  and  it 
was  therefore  enadted  by  the  IriJh  Parliament, 
n.Eliz.  c.  38.  that  all  Adts  of  Parliament  before 
made  in  England^  fhould  be  of  force  within  the 
reakn  of  Ireland. 

By  the  Englijh  ftatute  6.  Geo*  i.  c.  5.  it  is  re- 
cited, that  the  Houfe  of  Lords  in  Ireland  had  of 
late,  a^nft  law,  affumed  to  themfelves  a  power 
and  junfdidion  to  examine,  corredt,  and  amende 
the  judgments  and  decrees  of  the  Courts  of  Juftice 
^Ireland;  and  therefore,  for  the  better  fecuring 
of  the  dependency  of  Ireland  upon  the  crown  of 
Qreat  Britain ^  it  is  enacted.  That  the  faid  king^ 
dom  of  Ireland  hath  been,  is,  and  of  right  ought 
to  be,  fubordinate  unto  and  dependent  upon  the 
Anperial  crown  of  Great  Britain j  as  being  infepa- 
>  Ikbly  united  and  annexed  thereunto  ;  and  that  the 
JGng's  Majefty,  by  and  with  the  advice  of  the 
t/>rd$  fpintual  and  temporal,  and  Commons  of 

Great 
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Great  Britain  in  Parliament  aflembled,  had,  had 
and  of  right  ought  to  have,  full  power  and  auth< 
rity  to  make  laws  and  ftatutcs  of  fufficient  fon 
and  validity  to  bind  the  kingdom  fllnd  people  < 
Ireland.  And  that  the  Houle  of  Lords  of /r^Aij 
have  not,  nor  of  right  C3^ght  to  have,  any  juri 
diftion  to  judge  of,  affirm,  or  reVcrlc  an^  judj 
ment,  fentence,  or  decree,  given  or  made  in  ar 
dourt  within  the  faid  kingdom.  Aud  that  a 
proceedings  before  the  faid  Houfe  of  Lords,  upc 
any  fuch  judgment,  fentence^  or  decree,  Ihall  \ 
null  and  void. 

But  by  the  22.  Geo*  3.  c.  53.  the  feveral  matte: 
and  things  contained  in  the  above  ftatute  ai 
repealed.  And  by  the  I'^.Geo.^.  c.  28.  it  i 
RECITED,  that  doubts  had  arifen  whether  the  fai 
repeal  was  fufficient  to  fecure  to  the  people  c 
Ireland  the  rights  claimed  by  them,  to  be  bound  on) 
by  laws  enafted  by  his  Majefty  and  the  Parliamen 
of  that  kingdom,  in  all  cafes  whatever,  and  t( 
have  all  adtions  and  fuits  at  law  or  in  equity,  whici 
may  be  inftitutcd  in  that  kingdom,  decided  in  hii 
Majefty^s  courts  therein  finally  and  without 
appeal  from  thence :  and  therefore,  for  removing 
all  doubts,  IT  IS  ETJ ACTED,  That  the  faid  righl 
claimed  by  the  people  of  Ireland,  to  be  bound  onlj 
by  laws  enacted  by  his  Majefty  and  the  Parliamem 
of  that  kingdom,  in  all  cafes  whatever,  and  to  hav( 
all  aftions  and  fuits  at  law  or  in  equity,  whicl 
may  be  inftituted  in  that  kingdom,  decided  in  hii 
Majefty *s  courts  therein  finally  and  without  appea 
from  thence,  (hall  be,  and  is  declared  to  be,  efta 
blilhcd  and  afcertaincd  for  ever;  and  fhall  atn( 
time  hereafter  be  queftioned  or  queftionable.- 
And  further,  that  no  writ  of  error  or  appea 
Ihall  be  received  or  adjudged,  or  any  other  pra 
ceedin^  be  had  by  or  in  any  of  his '  Maidlly'i 
courts  in  this  kingdom,  in  any  aftion  or  iuit  i 
law  or  in  equity,  inftituted  in  any  of  his  Maicftf 
courts  in  the  kingdom  of  Ireland;  and  all  fu^ 
writs,  appeals,  or  proceedings,  are  declared  nu! 
and  void. 

Th 
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The  Isle  of  Man  is  a  diftinft  territory  from  1-Bl.C0m.105, 
En^landy    and    is    not    governed^  by   our   laws  : 
neither  doth  any  Aft  ot  Parliament  extend  to  it, 
unlcfs  it  be  particularly  named  therein.     It  Wc-v? 
antiently   governed  by  its  own  Lord,  who   was 
called  THE  King  of  the  Ifland,and  had  a  crown  of  Caiiis  on 
gold,  but  he  was  iubjeft  to  the  King  of  England.  Scucrs,  20. 
In  the  eighteenth  yc3,T  o(  Edward  the  firft,  it  was  ^/c^.  /,^^' 
granted   to  IValter  de  Huntercomby  and  afterwards 
by  Edward  the  fccond  to  T.  Gavejion,  and  then  to 
H.  de  Bellomonte.     In  the  year  1393,  fVilUam  Lord^.  inft.  283. 
Scrope  purchafed  it  of  Lord  Montacutf,  and  in  the 
firft  vear  of  Henry  the  fourth  forfeited  it  for  high- 
trealon.     The  King,  three  years  afterward,  grant- 
ed the  Me  of  Man,  and  all  the  Ifles  belonging 
thereto,  to  Henry  Earl  of  Northumberland ,  by  whole 
attainder  it  came  again  to  the  King;  who  regranted 
it  to  Sir  John  Stanley  for  life,   with  remainder  to 
him   and    his    heirs  f^).       Sir  John  Stanley  was  (a)  Granted 
the  grandfather  of  Henry ^    lord   chamberlain   to  ^y  p**^*^"!,""* 
Henry  the   fixth,  and  by  him  created  Lord  Stanley.  scalldarcdT. 
Henry  Lord  Stanley   was    grandfather   to   77:?(?wjx,  April,  7-H.4- 
created  by  Henry  the  feventh  Earl  of  Derby,  to  him  ^^^'^^?^' 
and  the  heirs  males  of  his  body.     Upon  a  doubt  statutes,  p.  50. 
which  arofe  in  the  reign  of  Queen  Elizabeth  con- 
cerning the  validity  of  the  original    patent,  the 
[    Mand  was  feizcd   into  the  Queen's  hands,  and 
.    afterwards  various  grants  were  made  of  it  by  James 
the  firft;  all  which  being  expired  or  furrendered, 
it  was  granted  a-frefli  in  y^jfac.  i.  to  IVilliam  Earl  ^  y^ 
^f Derby,  and  the  heirs  males  of  his  body,  with  rc- 
^  niainder  to  his  heirs  general;  which   grant  was 
.   the  next  year  confirmed  by  Aft  of  Parliament, 
■  ^'th  reftraint  of  the  power  of  alienation  by  the  faid 
,£arl  and  his  iffue  male.     In  the  year  1735,  7^wfi 
£arl  of  Derby,   the  laft  of  the  male  line  of  Earl 
tVilUam^  devifed  the  Illc  of  Man  to  >;V  Edward 
^anleyj  who  afterwards  fucceeded   to  the  title  of 
fiir/  of  "Derby ;  but  this  alienation  being  void  by 
the  reftraint  of  the  Aft  of  Parliament,  the  Ifle  of 
Ufan  dcfcendcd  to  James  Duke  of  Athol,  as  right  a)A't?ru'ard» 
heir   of  James  Lord  Stanley  {b),   being    his  great- i^^^i  of  Derby, 
frandfon,  by  Charlotte  his^hird  daughter.  ^^^,:lt  un- 


iy8  THE    PLACES    SUBJECT    TO 

By  theftatute  ^.Geo.^^c-  26.  upon  the  payment 
of  70,0001.  to  John  Duke  of  Atholy  and  Charlotte 
Duchefs  of  Athol^  his  wife,  Baronefs  Strange ,  to  be 
laid  out  and  employed  in  the  manner  there  men- 
tioned, the  Ifland,  Caftle,  Pele,  and  LordQiip  of 
Man,  and  all  the  iflands  and  lordlhips  to  the  faid 
Ifland  of  Man  appertaining,  together  with  the 
royalties,  regalities,  franchifes,  liberties,  and 
fea-ports  to  the  fame  belonging,  and  all  other  the 
hereditaments  and  premifes  comprifed  in  the 
feveral  grants,  and  every  and  any  of  them,  fliall 
be,  and  they  are  hereby  unalienably  veiled  in  the 
crown.  Provided,  that  nothing  in  this  Aft 
(hall  be  conftrued  to  veft  in  his  Majefty,  his  heirs 
or  fucceflbrs,  the  patronage  of  the  bilhoprick  of 
the  faid  Ifland  or  Man^  or  of  the  biflioprick  of 
Sodory  or  of  the  biflioprick  of  Sodor  and  Many  or 
the  right  of  advowfon,  patronage,  prefentation,^ 
&c.  of  or  to  any  ecclefiafl:ical  benefices  w^hatfo- 
ever ;  or  the  landed  property  of  the  Athol  family^ 
their  manerial  rights  and  emoluments  {a). 


4.  Inft.i86< 


Jersey.     This  ifland  was  originally  parcel  of 
the  Duchy  of  Normandy,  and  with  that  united  to 
the  realm  of  England  by  Henry  the  firft,  after  the 
conqueft  of  Robert  his    brother ;    and  although 
Id  Ray.1438.  ^^ormandy  was  afterwards  loft  by  king  John,  and 

that  lofs  confirmed  by  Henry  the  third,  yet  the 
ifland  of  Jerjey  continued  part  of  the  domin'm, 
though  not  originally  parcel  of  the  realm  oi'EngLrndm 
Jerfey  is  governed  by  its  own  laws  and  cuftoras, 
and  the  King's  writ  does  not  run  there;  and 
therefore  the  Royal  Court  there  cannot  tranfmit  a^ 
caufe  to  the  King  for  difficulty,  but  muft  proceed 
to  judgment. 

{a)    Some   Tuppofed    iniftakes  c.  30.     5.  Geo.  3. c.  39.     5.Ge©-3-^ 

having  taken  place  i-efptfling   the  c.  43.    6.  Geo.  3.  c.  50.    7.G<*-J-*:- 

lale  of  the  lAand  under  this  Aft,  c.45.  11.  Geo.3.  c.  51.  ii.G».$-^ 

his   Grace    the    prefent  Duke  of  c.  58.    for  regulations  rd*pefti«(B| 

Atkoi    it    now    endeavouring  to  trada  10  the  Idc  of  Man.  ' 

rdcind  the  falc.— Sec  5.  Gt«.  3.  ; 

Guersset' 
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Guernsey  was  alfo  united  with  Normandy  to  the  4.  Com.  Dig 
crown  of  England  during  the  reign  of  Henry  the  *H- 
firft,  and  is  governed,  like  Jerfey^  by  its  own  laws, 
which  are  in  general  founded  upon  the  cuftoms  of 
Htmnandy* 

Sark,  Alderney,  and  their  appendages  were  ,.  bi.  Com. 
alfo    parcel    of    the   Duchy    of  Normandy y    and'®?* 
were  united  to  the  crown  of  England  by  the  firft 
Princes  of  the  Norman  line. 

< 
The  Isle  01?  Wight  is  part  of  the  county  of  Caliis,  n. 
Hampjhirtj  and  governed  by  the  laws  oi  England.   ^[com/Dijc. 

265* 
ThePlantations  alfo,  or  Colonies  eftabliftied  Ca.  Pari.  jr. 
,    by  the  Mother  Country,  belong  to  the  crown  and  4  Com.  Dig. 

kingdom,  and  are  part  of  their  dominion  ;    the  *  ^* 
i  inhabitants  there  are  within  the  King's  allegiance, 

and  fubjedt  to  the  laws  of  England. 

:     But  with  refped  to  the  Brifijh  Plantations  in 

America  J    it   is   recited   by  the  22.  G^^.  3.   c.  46. 

"  that  it    is    effential    to    the  intereft,  welfare, 

and  profperity  of  Great  Britainy   and   of    the 

"  Colonies   and  Plantations  of    New  Hampjhirey 

"  Majfacbufetts  Bayy  Rhode  IJlandy  ConneSficuty  New 

"  llorky  New  Jerfey^  Pennjylvaniay  the  Three  Lower 

"  Counties    on    Delatvarey     Marylandy     Virginia^ 

[  "  North  Carolina y  South  Carolina y   and  Georgia y  in 

k    "  North  Americay  that  peace,  intercourfe,   trade, 

[   "  and   commerce,    (hould    be  reftored  between 

"  them  :  Wherefore,  and  for  a  full  manifettation 

"  of  the  carneft  wi(h  and  defire  of  his  Majefty  and 

^'  his  Parliament  to  put  an  end  to  the  calamities 

**  of  war,  be  it   enafted  by  the  King's  moft  ex- 

**  cellent  Majefty,   by  and  with  the  advice  and 

"  confent  of  the  Lords  fpiritual  and  temporal, 

'*  and    Commons,     in    this    prefent    parliament 

**  affembled,  and  by  authority  of  the  fame,  that 

**  ii  (hall  and  may  be  lawful  for  his  Majefty  to 

"  treat,   confult   of,    and   conclude,    with   any 

"  CommiflSoner  or  CommifRoners,  named  or  to 

y\    be  named  by  the  faid  Colonies  or  Plantations, 

"  or  any  of  themi  refpeftively,  or  with  any  body 

N  2  ''or 
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or  bodies  corporate  or  politic,  or  any  Affcmbly 
or  Affemblies,  or  defcription  of  men,  or  any 
peribn  or  perfons  whatfoever,  a  peace  or  a  truce 
with  the  (aid  Colonies  or  Plantations,  or  any  of 
them,  or  any  part  or  parts  thereof;  any  law, 
adl  or  ads  of  parliament,  matter,  or  thing,  to 
*'  the  contrary  in  any  wife  notwithflanding. 

And,*in  order  to  obviate  any  impediment, 
obftacle,  or  delay,  to  the  carrying  the  inten- 
tion of  his  Majefty  and  his  Parliament  into 
effeft,  which  might  arife  from  any  adt  or  afts 
of  parliament  atfefting  or  relating  to  the  faid 
Colonies  or  Plantations,  be  it  further  enadted 
by  the  authority  aforefaid,   that,  for  the  con- 
cluding and  eftablilhing  of  a  peace  or  truce 
with  the   faid  Colonies  or  Plantations,   or  any 
of  them,  his  Majefty  fhall  have  full  power  and 
authority,  by  virtue  of  this  aft,  by  his  letters 
patent,    under  the  great  feal  of  Great  Britain^ 
"  to  repeal,  annul,  and  make  void,  or  to  fufpend> 
**  for  any  time  or  times,  the  operation  and  effedt 
**  of  any  aft  or  afts  of  parliament  which  relate 
^'  to  the  faid  Colonies  or  Plantations,    or  any  of" 
^^  them,  fo  ffir  as  the  fame  do  relate  to  them, 
**  or  any  of  them,  or  any  part  or  parts  thereof, 
**  or   any   claufc,    provifion,    or   matter  thereia 
^^  contained,'  fo  far  as  fuch  claufes,  provifions, 
*'  or  matters  relate  to  the  faid  Colonies  or  Plan- 
''  tatious,  or  any  of  them,   or  any  part  or  parts 
''  thereof." 
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As  to  any  foreign  dominions  which  may 
belong  to  the  perfon  of  the  King,  by  heredi- 
tary difcent,  by  purchafe,  or  other  acquifition, 
as  the  territory  of  Hanover^  and  his  Majefty's 
other  property  in  Gennafiy;  as  thefe  do  not  ift 
any  wife  appertain  to  the  crown  of  thefe  king- 
doms, they  are  entirely  unconnefted  with  the 
L\\\\'9.  oi  E>iglandy  and  do  not  communicate  with 
thi6  icalni  in  any  refpeft  whatfoever. 


CHAP- 
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CHAPTER    THE    SIXTH. 

The  ObjeEls  of  the  Lazvs  of  England. 

THE  objefts  of  the  Laws  of  England  being,  as 
we  have  already  obferved,  the  prefervation 
of  men's  perfons  and  properties  from  civil  injuries 
and  criminal  violence^  we  fliall  divide  this  Chap- 
ter into  four  Sections,  under  which  we  Ihall 
rcfpcftively  treat  of,  i ft,  perfons;  2d,  property; 
3d,  civil  injuries ;  and  4thly,  crimes  and  mifdc- 
pieanours. 

I.  Of  Perfons  in  their  natural  Capacities. 

Persons  are  to  be  confidered  in  their  natural^ 
and  in  their  relative  or  civil  capacities.  A  perfon 
in  its  civil  capacity  is  every  man  or  woman  ;  in 
'-fhich  the  law  takes  notice  of  its  life,  fcxy  age, 
haltb,  liberty,  and  reputation. 

\      I.  Life  begins  when  an  infant  ftirreth  in  thes.  Inft.  50. 

:    vomb. 

^      The   birth  is  ufually  at  the  end  of  nine  folar 

.   months  after   conception,   reckoning  thirty  days 
to  the  month  :  therefore,  if  a  child  be  born  with- 

:   in  nine  months,  or  rather  within  forty  v/ceks  afier 
the  death  of  the  hufband  of  its  mother,  ii  h  held 
to  be   legitimate':    but   there    is    no    exaft    timeCro.  jac.  54i« 
fixed   by   law,    beyond   which    if    the    child    be^"^' ^'^' '*^' 

1  111*  •  1        •!?      •   •  1         '*9-  ^'  note 

porn,  the  law  determmes  it  to  be  illcgitiNuie,  but  (2.)&:244.a•■ 
itfhall  be  found  by  a  jury  on  proper  evidence,  i- Wiif.  340. 
;  An  infant  en  ventre  fa  mere  may  be  fappofed  to*'    ^  * '^^' 
be  born   to  many  purpofes.     A  furrcnder  to  fuch 
an  infant  is  good;  fo  is  a  dcvife,  or  a  guardianfhip, 
under  the  ftatute    la.CVzr.  2.  c.  24.  and  by  lo.fif 
II.  inil.  7,.  c.  16.  pofthumous  children  are  enabled 
(0  take  cftates^  as  if  born  in  their  father's  life- 

N  3  time, 
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time,  though  there  be  no  eftate  limited  t©  truftcc 
after  the  deceafe  of  the  father,  to  preferve  con 
tingent  remainders. 

Co.  Lit.  8. 29.  2.  Sex  is  male  ox  female;  for  an  hermaphrodite 
which  is  both  male  and  female,  fhall  be  accounts 
in  Law  as  of  that  fex  which  moft  prevails.  Th 
word  MAN  includes  both  man  and  woman;  and 

Co.l,it.  143-  VIRGIN  is  included  under  the  denomination 'c 
woman. 

3.  The  Age  of  male  or  female  is  twenty-on 

years ;  and  it  is  not  material  at  what  hour  of  th< 

lAx- 104-         ^^y  ^Yit  birth  takes  place,  for  the  law  does  noi 

J-d.  Ray.  480.  admit  any  fraftion  of  a   day.     Odd  hours  alfo, 

'^^^'  in  legal  computation,  are  rejefted. 

A  Man  hath  divers  ages  to  feveral  purpofcs. 

At  twelve  J  he  ought  to  take  the  oath  of  allegiance ; 

at  fourteen y  he  may  confent  to  marriage,  choofe  his 

Co. Lit.  78.     guardian,  is  fuppofed  to  be  at  years  of  difcretion. 

'35-  and  if  fo,  in  faft,  may  make  a  will  of  his  perfona 

Gilb.  Rep.  74.  eftate ;  at  feventecn,  may  ad:  as  executor ;  and  a' 

twenty-one yTnsiy  alien  his  lands,  goods,  and  chattels 

Gilb.  Rep.  74.      A    Woman     had    formerly    feven     ages    tc 

I. ¥1:1.303.461.  feveral   purpofcs,    but  now  that    law   is  altered 

At   nine   years   of    age,    ihe    may  have    dowry 

at  tzvelve,  (he  may  confent  to  marriage  ;  at  fourteen 

fhe  is  fuppofed  to  be  at  years  of  difcretion,  ma; 

choofe   a   guardian,    and    make    a    will    of  he 

perfonal  eftate;  SLtfeventeen^  (he  may  ad  as  cxccq 

trix ;  and  at  one-and-izcenty  may  alienate  her  land. 

Before  the  age  of  twenty-one,  Man  or  Woma] 

is  called    an    infant  or    minor ;    and   before  fuel 

age,   any  deed  or  other  writing  made  by  then 

3.  Atk.  7T».    may  be  avoided;  in  matters  of  fait,  either  withii 

Cro  hVil^^i^'.  ''^g^    o^   ^^    f^W  age ;  but    if  they  be    matters  0 

§53*  record,  as  ftatutes,  fines,  &c.  they  muft  be  avoidc( 

during  minority  :  but  if  an  infant  appear  by  ai 

attorney,   and    a   recovery   be   had   againft   hitn 

he  (hail  avoid  it  by  writ  of  error  after   his  ful 

B.R.H.  104.  age,  notwitiiftanding  he  agreed   not  to  bring 

writ  of  error.     Although   an  infant  cannot  alie: 

any  land,    goods,  or  fhattcls,  yet  he  qiay  bin 

himf? 
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himfelf  to  pay  for  neceffaries,  as  meat,  drink, 
phyfic,     apparel,      inftrudion    for   himfelf    wife 
children  and  family  ;  but  if  he  enter  into  a  bond 
with  a  penalty  for  the  payment  of   any  of  thefe Co. Lir.i?!. 
neceffaries,  the  bond  (hall  not  bind  him  :  and  if ''l'^'  "A* 

It  1  1    1        /•      '•  Stra.  168. 

he  borrows  money  to   buy,   or  pay  a  debt  for  959 
neceffaries,    and    applies   it   accordmgly,    he   isC»*<^El«  920. 
not  liable  at  law ^  hecaufe  he  might  have  wafted  it  ;»ij/**  *^* 


374. 
but  he  is  liable  in  equityj  and   the  lender  of  the  3  Aik.  32^. 
money   ftands  in  the  place  of  the   creditor   for ' •  ^"r.  Wmi . 
neceflaries:  or  if,  after  coming  of  age,  he  devife 
lands  in  truft  for  the  payment  of  his  debts ;  a  debt 
for    neceffaries,    though    contradled    during  his 
minority,  is  within  the  truft. 

An  infant  defendant  is  liable  to  cofts,  but  nota-P^er.Wmi, 
an  infant  plaintiff;  for  any  one  may  commence  a  *^cl«.    ^o 
luit  in  his  name  as  next  jrtendy  or,  as  it  is  called  in  1.  Stra.  932. 
the  Law  French,  prochein  ami. — An  infant  is  bound 
by  all  conditions,   charges,   and  penalties  in  an 
original   conveyance,  whether   he   comes  to  the  St.  Mcrt.  5. 
eftate  by  grant  or  difcent,  except  that  of  doubling  ^^'  ^*^-  *3«' 
the  rerit  for  non-payment. — The  Law  gives  an 
infant  capacity  to  purchase  or  contraft,  without 
confent  of  any  other;  for  it  is  intended  for  his 
benefit,  and  the  vendee  is  abfolutely  bound  by  , 

this  contrad: :  but  the  infant  at  his  fiiU  age  may 
either  agree  to  and  perfeft  it,  or,  without  any 
caufe  alledged,  waive  or  difagree  to  the  fame : 
and  fo  may  his  heirs   after    hiiii,  if  he   has  not  ^f.^^,^  ^^^^ 

r  \   '  *^^  nifanity  as 

COnnrmecl  it*  ^  to  the  commiir»on  of  crimes,  v\u  pojL 
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I  4.  Health.  Under  this  head  are  included  3- ^u  Com. 
\  ihofe  injuries  to  which  both  \\\(tboJy  and  the  miuii 
■:  are  liable.  Injuries  to  the  body  may  be  cora- 
niitted  by  felling  bad  provifions  or  wine ;  or  by 
exercifing  a  noilbme  trade,  v/hich  infeds  the  air  ; 
or  by  the  neglect  or  unliiilful  management  of  a 
^  phyfician,  furgeon,  or  apothecary. — Thu  law  alfo 
regards  health  or  difealcs  of  the  body,  when  it 
allows  ejjhins  or  cxcufcs  upon  the  account  of  fickn'r-fs 
l,Hid  danger  of  travelling. — Health  with  refpcft 
'  ^0  the  mind,  inch  dcs  the  confideration  of,  ift, 
iiioicyi    zdymuduefsy   '^d^  lunacy;  ^\\\y  intoxiidtion. — - 

N  4"  An 
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An  Idiot  is  a  natural  fool,  or  one  of  nnfou» 
mind  and  memory  from  his  nativity :  for  if  h 
hath  any  fpark  of  reafon,  the  Law  in  its  humanit 
will  hope  that  time  may  reftore  him  to  his  perfed 
underftanding,  and  therefore  will  not  accoun 
him  an  idiot  or  natural  foc4  :  but  if  he  hath  n« 
figns  of  fanity,  ihe  cuftody  of  him  and  his  land 
are  given  to  the  King  by  the  17.  Ediv.  2.  c.  9.  th 
ftuuitc  dc  Pvicrcgaiivd  Regis,  as  the  general  confer 
vator  of  his  people,  in  order  to  prevent  the  idic 
Titibcrbcrt's  from  wafting  his  eftate,  and  reducing  himfelf  an 
Naiuia  Brc-    his  heirs  to  poverty  and  diftrefs.    But  whether  a  ma 

IJ"r!dw?a*  c  9.  ^5  *^  i^^^^  ^^  ^^^y  ^^^^  t>^  in^A  by  a  jury  of  twel\ 

i.Bl.Com.3C3  men.     Idiots,  and  all  perfons  of  non-fane  memor-j 

are  totally  difabled  either  to  convey  or  purcha/ 

See  ri.  Geo. 3- except  fuh  modo  Only,  for  their  conveyances  an( 

c.  20.  purchafcs  arc  voidaLfky  tho*  not  aftually  void  {a) 

— A  Madman  is  he  who  lofcs  his  underftandifig 

by  grief,  ficknefs,  or  other  accident. — A  LrKATiCj 

or  hon  compos  nieniis^  is  properly  one  who  has  lucid 

intervals ;    fometim^s   enjoymg    his    fenfes,    and 

C0.Lit.246.    fometimcs  not;    and    that    frequently  depending 

I.  Bi.  Com.     ^ipon  the  chanjies  of  the  moon.     But  under  thi 

general  name  or  koh  compos  mentis  are  compnlcdj 

nor  only  lunatics  but  madmen,  or  perfons  undei 

frenlies,  or  who   loib  their  intclle<fls   by  difeafe; 

thcfe  that  ^rt^cc' deaf,  dumb,  and  blind,  not  beins 

horn  fo  ;  or  fuch,  in  fliort,  as  are  adjudged  by  th( 

Coiat  of  Chancery  incapable  of  conducting  rheii 

own  affairs.     To  the I'e  :il(b,  as  well  as  idiots,  th( 

King  is  guardian;  but  as  the  Law  always  imagine! 

thcfe  accidental  misfortunes  may  be  removed,  th( 

Crown  conftitures  a  triiflee  to  prote(5t  their  property' 

— Liii'.ly,  a  Drunkard  is  he   who   by  his  owi 

vici^as    aft    deprives    himfelf    of    memory   am 

underilanding  for   a    time.        This  kind    of  ?;oi 

(a)  A  m^n   is    not  an  idiot  if  of  any    uoderflanding,    as  \vam 

he  haih  any  iHimmc.iri;of  rcatbn,  ing  all  thofc  fcnfts  which  furnil 

fo  th  It  he  can  tell  his  pRicnis.  his  the    humaa    mind    with    idcas.- 

age,  or  ihchke  common  matters:  i.  Bl.  Com.   3,-4,— See    alfo  am 

buta  man  vvhoit^  boni  deaf,  dumb,  y.v^K.^  64,  65.  and  p.  93.  MaxU 

jnd  bimd,  IS  lejokcd  upon  by  tlic  X*  ,7/0  aJmitteiicius  efi  inkuhiUta 

*-aw  ai  in  the  Jume  ftafr  wiih  an  Jcipjuni, 

idio;  i  he  being  luppol'ed  incapable  • 

CQV^p 
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teniis  ftiall  give  no  privilege  or  benefit, 
:  hurt  he  dotn  liis  drunkennels  (hall  aggra^ 

e  ftatute  ij.Geo.  2,  c.  5.  lunatics  or  mad-  i.Hawk.P.C. 
.y  be  apprehended  by  warrant  of  two  P'  *' 
locked  up,  and  chained  if  necefl'ary,  and 
>  their  legal  fettlement ;  bui:  this  aft  has 
Id  not  to  extend  to  fuch  perfons  whofc 
xe  able  to  provide  for  them,  by  appltca- 
he  Court  of  Chancer)^ 

BERTY.  The  perfonal  liberty  of  the 
confifts  in  the  power  of  locomotion,  of 
g  fituation,  or  removing  one's  perfon  to 
er  place  one's  own  inclination  may  diredt, 
imprifonmcnt  or  reftraint,  unlefs  by  due 
f  law.     By  Magna  Charta,  no  freeman 

taken  and  imprifoned  but  by  the  lawful 
it  of  his  equals,  or  by  the  law  of  the  land. 

Petition  of  Rights,  no  freeman  (hall 
ifoned  or  detained  without  caufe  (hewn,  3. Car.  i.e. »< 
h  he  may  make  anfwer  according  to  law. 
ar.  I.e.  10.  if  any  perfon  be  reftrained  of 
rty,  by  order  or  decree  of  any  illegal 
3r  by  command  of  the  King's  Majefty  in 
or  by  warrant  of  the  Council-Board,  he 
)on  demand  of  his  Counfel,  have  a  writ  of 
rpus  to  bring  his  body  before  the  Court  of 
EJench  or  Common  Pleas,  who   (hall  de- 

whcrher  the  caufe  of  his  commitment  be 
1  thereupon  do  as.  to  juftice  fliall  appertain. 
'  THE  Habeas  Corpus  Act,  a  prifoner  ^ 
vc  a  habeas  corpus  trom  any  Judge  in  the 
,  returnable  immediately  (unlefs  committed 
(on  or  felony,  plainly  and  fpecially  cx- 
in  the    warrant) ;    and   upon    his   being 

up,  fuch  Judge  (hall  difcharge  him  upon 
the  o(rence  be  bailable),  to  appear  at  the 
fuing  court  where  the  offence  is  cogni- 
ind  all  perfons  committed  for  treafon  or 
/ho  (hall  petition  in  open  court,  the  firft 

the  Term,  or  the  firfl  day  of  the  Se(rions 
:h  commitment,  to  be  brought  to  trial, 

and 
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and  who  fliall  not  be  indifted  fome  time  in  {\ 

Term  or  Seffion,  (hall,  upon  motion  the  laft  c 

of  the  Term  or  Seffion,    be   let   out  upon  b 

y         unlefs    it    appear    upon    oath,    that  the  Kin 

witneffes  could  not   be  produced  that  Term 

Seffion ;  and   if  fuch  perfon,  upon  fuch  praj 

fhall  not  be  jndided  and  tried  the  fecond  Tc 

or. Seffion  after  commitment,  they  Ihall  be  < 

charged-'    And  left  this  aft  fhould  be  evaded 

demanding  unreafonable  bail  or  fureties  for 

prifoner's  appearance,  it  is  declared  by  i.fViU 

Mary,  ft.  2,    c.  2.  that  exceffive  ball  Ihall  not 

«.  Iii(t.$S9.    required. — ^The  confinement  of  the  perfon  in  ; 

wile  is  an  imprifonment :  fo  that  keeping  a  n 

againft  his  will  in  a  private  houfe,  putting  hin* 

the  ftocks,  arrefting  or  forcibly  detaining  hin 

Co.  Lit.  1x4.  the  ftrect,  is  an  imprifonment.     The  law  favc 

'•  «^..5^;.     liberty,  and  gives  an  aftion  of  trefpafs  for  falfe 

».  Roll.  Ab.  .^       '       ^   f  .J  u-    u  r    ' 

166.  pruonment,  to  recover  damages ;  which,  on  leri 

occafions,  is  in  general  very  high  and  exemph 
The  King  cannot ^fend  any  hibjeft  of  EngU 
againft  his  will(tf),  to  ferve  him  out  of  EngU 
not  even  unto  Ireland  as  Lord  Lieutenant  th( 
for  that  would  be  banijhment^  which  none  but 
LeOJlature  can  infiift ;  except  in  the  fingi 
inftance  of  preffing  failors,  upon  urgent  neceff 

(^)  Sec  Broad- jn  ^i^e  time   of  war  (^).     But   the  King,  by 

Foftcr'fCrown  ^^Y^^  prerogative,  may  iffue  out  his  writ  ne  e: 

Law.  regnum,    and   prohibit   any   of  his  fuhjecls  fr 

(r)F.N.B. 85.  going  into  foreign  parts  without  licence  (0; 

this  alfo  may  be  neceiiary  for  the  public  fervi 

(*/)i.Bl.Com.and  fafeguard  of   the  commonweaUh(i).     1 

'^^'  Law,    indeed,    fo     much    difcourag.s    unlav. 

confinement,  that  if  a  man  is   under  durefs  of 

prifonment  until  he  feals  a  bond,  or  the  like,  her 

alledge  this  durefs,  and  avoid  the  extoited  bo 

To  make  imprifonment  lawful,  it  muft  be  eit 

by  procefs  from  the  court^^  of  judicature,  or 

(a)  By    31.  Car.   t    c.  2.    no  Otternfey,    or  places   bcvom 

A)bjc{>  of  this  realm,  who  is  an  fens  (w:icrc  ihcy  cannot   hav 

inhabitant  of  En.tand^  Wales,  or  protection    and     benefit    of 

Berwick^    fh'll    be    fcnt   pnfoner  Common  Law),  but  that  all 

into  i:coiliMUf     lr*,tunJi    Jtrfej^  impriloniiJunis  arc  illcg^'- 

'li-ai 


THE     LAWS    OFENGLAND.  ig^ 

• 

wammt  from  fome  legal  officer,  having  authority 

to  commit  to  prifon ;  which  warrant  muft  be  in 

writing,  under  the  hand  and  feal  of  the  magiftrate, 

and  cxprcfs  the  caufes  of  commitment,  in  order 

to  be  examined  into,   if  neceifary,  upon  a  habeas  i-ln^^i. 

corpus ;   for  if  there  be   no   caufe   exprefled,  the 

gaoler  is  not  bound  to  detain  the  prifoner. 

6.  Reputation.     The  reputation  of  a  perfon  ^''o'^^'s  infti- 
alio  is   under  the  protection  of   the  Law:    for ^"^g/^ ^^^/ 
perfons  in  their  natural  capacities,  abfolutiely  and  113.  toi»7« 
limply  confidered,  have  an  intereft  in  their  good 
name.    Injuries  affe&ing  a  man's   reputation  or 
good  name,  jare,  ift,  by  malicious,   fcandalous, 
and  flanderous  words,    tending  to  his  damage 
and  derogation ;     2d,  by  printmg  and    writing 
LIBELS  againft  him  ;    and    3dly,    by  preferring 
malicious    indidlments    op    prolecutions    againtt 
him;   the  remedies  for  which  will  be  feverally 
confidered  in  the  fubfcquent  parts  of  this  work* 

II.  Of  Perfons  In  their  relative  Capacities. 

A^Person   in  its   relative  or   civil  capacity  is  Wood'tlnft. 
cither  the  King  or  VifubjeSl.     Subjects  are  cither  of  iv- 
the  clergy  or  laity ;  of  the  nobility  or  commonalty ;  ''    ^'     "^ 
and  fome  among  the  nobility  or  commonalty  are 
of  the  military  or  maritime  ftate.     Perfons  alfo,  in 
[    their   civil    capacities,    may  be    confidered     as 
public  officers^  and  incorporated  bodies  ;    and  laftly, 
in  the  relative  characters  of  majier  and  fervanty 
bujband  and  wife^  parent  and  childy  guardian  and 
'Ward^ 

The  King  is  the  head  of  the  commonwcallth  ^.  l^d.  3^,, 
immediately  under  God,  and  the  only  fupreme 
governor:  and  it  matters  not  to  which  fex  the 
:  crown  delcends ;  but  the  perfon  entitled  to  it, 
"^  whether  male  or  female,  is  immediately  vefted 
fith  all  the  enfigns,  rights,  and  preroga- 
fives  of  fovereign  power.  The  Kin^  may  be 
confidered  widi  regard  to  his  title,  his  family, 

hrs 


,98  THIOBJECTSOF 

his  coumrils,    his  duties,    his  prerogarivc,    and 
his  revenue. 

I.  The  King's  title  \% 'hereditary ^  ordefcendi- 
ble  to  the  next  heir,  on  the  death  or  demife  of 
the  laft  proprietor  ;  and  as  to  the  particular  mode  :^ 
of  inheritance,  it  in  general  correfponds  with  th^^ 
feodal  path  of  defcent,  chalked  out  by  the  Com — 
mon  Law,  in  the  fuccellion  to  landed   eftates 
yet  with  one  or  two  material  exceptions.     Lile  ^ 
them,    the    crown   will   defcend   lineally    to  tl^^ 
iffue  of  the  reigning  monarch  ;  as  in   them  tb^^ 
preference  of  males  to  females,  and  the  right  cd/' 
primogeniture  among  the  males,  are  ftriclly  ad, 
hered  to.     Like   them,    on  failure  of  the   ma/e 
line,  it  dcfccnds  to  the  iffue  female  :  but  it  defcencb 
to  the  eldefl  daughter  only  and  her  ilFue  ;  and  not, 
as  in  common   inheritances,  to  all    the  daughters 
at  once.     The  doftrinc,  alfo,    of  reprefentation 
prevails  in  the  defcent  of  the  crown,  as  it  doth  in 
other  inheritances ;  whereby  the  lineal  defcendants 
of  any   pcrfon  deccafed  (land  in  the  fume  place 
as  their  anceftors,  if   living,   would   have  done. 
And  laftly,  on  failure  of  lineal  defcendants,  the 
crown  goes  to  the  next  collateral  relation  of  the 
late   King,  provided  they  are  lineally  defcended 
from  the  blood   royal ;   that   is,   from  that  royal 
ftock  whidi  originally  acquired  the  crown.    But 
herein  there   is  no  objedtion   (as  in  the  cafe  of 
common  defcents)  to  tlic  fucceffion  of  a  brother, 
an  uncle,  or  other  collateral  relation   of  the  half 
blood.     The  doftrine  of  hereditary  right,  how- 
ever,   does   by  no   means  imply  an    indefeafiblc 
right  to  the  throne  ;   for   it  is   unqucftionably  in 
the  breaft  of  the  fupreme  legislative  authority  of   - 
this   kingdom,    the  King    and   both    Houies  of 
Parliament,  to   defeat  this  hereditary  right,  and 
by  particular  intails,  limitations,  and  provifions, 
JO  exclude   the  immediate  heir,  and  to  veft  the 
inheritance  in  any  one   elfe;    but,    however  the 
crown  may  be  limited  or  transferred,  it  ftill  ^^ 
tains  its  defcend iblc  quality,    and  becomes  here-  - 
ditary  in  the  wearer  of  it,     Hence,  in  Qur  Uw, 

the 
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the  King  is  faid  never  to  die  in  his  political 
capacity;  though,  in  common  with  other  men, 
he  is  fubjeft  to  mortality  in  his  natural ;  becaufe, 
immediately  upon  his  natural  death,  the  King 
furvives  in  his  fucceffor:  for  the  right  of  the 
crown  veils  eo  inftanti  upon  his  heir  ;  either  the 
txres  naiusy  if  the  courfe  of  defcent  remains 
unimpeached ;  or  the  b^resfaSlus^  if  the  inheritance 
be  under  any  particular  fettlement :  fo  lliat  there 
can  be  no  interregnum ;  but  the  fovereignty  is  fully 
invefted  in  the  fucceffor  by  the  defcent  of  the 
crown* 

2.  The  King's  family.  The  firft  and  moft 
confidcrable  branch  of  the  Royal  Family  is  the 
Queen. — ^The  Queen  of  England  is  either  Queen 
Rcgentf  Queen  Confort,  or  Queen  Dowager. 

A  Queen  Regent  is  flie  who  holds  the 
crown  in  her  own  right  as  fovercign ;  and  fuch  a 
one  has  the  fame  power,  prerogatives,  rights, 
dignities,  and  duties,  as  if  ihe  had  been  a  Kmg. 

A  Queen  Consort  is  the  wife  of  the  reigning 
King;  and  (he,  by  virtue  of  her  marriage,  is  parti- 
cipant of  divers  prerogatives  above  other  women. 
She  is  a  public  perfon,  exempt  and  diftinft  from  the 
King,    and  may  purchafe  lands,    convey  them, 
make  leafes,  grant  copyholds,  and  do  other  afts 
of  ownerlhip,  without  the  concurrence  of  her  lord ; 
vhich  no  other  married  woman  can  do.     She  is 
capable  of  taking  a  grant  from  the  King.     She 
hath  feparate  courts  and  officers  diftind  n*om  the 
King's,  not  only  in  matters  of  ceremony,  but  of 
iaw.    She  may  fue  and  be  fued  alone,  without 
joining  her  hufband.     She   may  have  a  fepJirate 
property  in  goods  as  well  as  land ;  and  has  a  right 
to  difpofe  of  them  by  will.     The  Queen  pays  no 
toll,  nor  is  liable  to  any  amercement  in  any  court. 
She   is  intitled  to   an   ancient   perquifite  called 
C^ecn  Gold,  Aurum  Regina ;  and  to  fome  others  of  Co.  Lit.  133. 
the  like  kind;  but  in  general,  unlefs  where  the  ||^l°^^'  ^^^z  9 
law  has  exprefsly  declared  her  exempted,  Ihe  is  *   * 
Mpon  the  Ctime  footing  with  other  fubjects. 

A  Qteen 
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A  Queen  Dowager  is  the  widow  of  the  K 
and  as  fuch  enjoys  mod  of  the  privileges  of 
Queen  Confort. 

The  fecond  branch  of  the  Royal  Family  is 
Prince    of  Wales,    or   heir  apparent   to 
crown.    He  is  made  Prince  of  Urates  and   Ba 
Cbefter  by  fpecial  creation  ;  but,  being  the  Ki 
cldeft  fon,  he  is  by  inheritance  Duke  of  Corn 
without  any  new  creation. 

By     THE     ACT     OF     SETTLEMENT,      12.    ^ 

Will.  3.  c.  2.    the  Princefs  Sophia,  Eleftrefs 
Duchefs  Dowager  of  Hanover ,   the   daughte 
Elizabeth  Queen  of  Bohemia j  daughter  of  Jame^ 
firft,  is  declared  to  be  next  in  fucceflion,  in  the 
teftant  line,  to  the  imperial  crown  of  thefe  kingdc 
after  the  death  of  his  Majefty  King  IVilliam  anc 
Princefs  Anne  of  Denmark y  and  in  default  of  i 
iflue  refpeftively  :/fo  that^the  common   ftocl 
anceftor,  from  whence  the  prefcnt  Royal  Fai 
mull  be  derived,  is  the  Princefs  Sophia. 
t.BU:om.225.     By  the  31..H?;/.  8.  c.  10.  no  perlbn  except 
4^iift.  361.    King's  children  fliall  fit  at  the  hdc  of  the  cloi 

«4^Ap.^i"763.  ^^^  ^^  ^^^  Parliament  Chamber ;  and  the  Ki 

$L  10  Jan.      fon,    brother,    uncle,    nephew,    or  brother' 

tg*F  b"^    «  fifter'?  fon,  Ihall  have  precedency  over  the  off 

*  ^'  ^     of  Hate  and  nobles  therein  named.     Under 

word   Children^    the    King's    grand-children 

included.      The  education  and   care   of  all 

King's  grand-children,    while  minors,    tog 

'^  with   the    approbation    of  their    marriages  ^ 

grown  up,  belong  of  right  to   the  King, 

during  their  father's  life  ;  and  this  care  and  ^ 

bation  extend  alfo  to  the  prefumptive  heir  0 

crown. — By  6.  Hen.  6.  c.  4.    the  marriage 

Queen  Dowager  without  the  confent  of  the 

is  prohibited.     And  by   12.  Geo.  3.  c.  11.  m 

fcendant  of  YJin^  George  the  fecond,  other 

the    iflue   of    princefles     married    into    fo 

families,    is   capable   of    contracting    matrii 

without  the  previous  confent  of  the  King, 

fied  under  the  great  seal;  and  any  mai 

contracted  without  fuch  confent  is  void,  pro 

that  fuch  of  the  defcendants  as  are  above  th 
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of  twenty-five  may,  after  a  twelvemonth^s  notice 
riven  to  the  King's  Privy  Council,  contrad:  and 
lolemnize  marriage  without  the  confent  of  the 
crown,  unlefs  both  Houfes  of  Parliatnent  fhall, 
before  the  expiration  of  the  faid  year,  exprefsly 
declare  their  difapprobation  of  fuch  intended 
marriage  ;  and  all  perfons  folemnizing,  affifting, 
or  being  prefent  at  fuch  prohibited  marriage, 
fliall  incur  the  penalties  of  pnemunire. 

3,  The  King's  Councils  confift  of  the 
Omrt  of  Parliament y  the  Peers  of  the  Realm y  the 
Judges  of  the  Courts  of  LaWj  and  the  Privy  Council. 

The  Parliament,  as  to  its  conftituent  parts,  See Cotton't 
we  have  already  defcribed  ;    and   Ihall  therefore  ^^"^S\i'  *®; 
only  mention,  that  it  is  among  the  prerogatives  ot  583. 
Maiefty  to  confult  with  this  auguft  aflembly  ;  for  Co.Lit.  uo.a» 
it  IS  called  in  writs   and  judicial  proceedings. 
Commune  Concilium  Regni  Anglic. 

The  Peers  of  the  Realm  are  by  their  birth  j.  bi.  Com. 
herediury  counfellors  of  the  crown,  and  may  be  i*?* 
called  together  by  the  King  to  impart  their  advice 
in  all.matters  of  importance  to  the  realm,  either  in 
time  of  Parliament,  or,  which  hath  been  their 
principal  ufe,  when  there  is  no  Parliament  in 
being. 

The  Judges  are  the  King^s  counfellors  in  matters  c©.  Lit.  hoa. 
of  law ;  and  by  the  ftatute  13.  Edw.  3,  c.  4.  they  arc  3^54- »• 
exprefsly  required  to  counfelthe  King  in  his  buftnefs. 
There  are  various  inftances  of  the  exercife  of  this 
prerogative  ;  as  in  Sir  John  Fenwick*s  cafe ;  and  in 
r    the  reign  of  Geofge  the  firft,  when  it  was  made  a 
I    queftion.  Whether  the  education  and  marriage  ofFortcfcueRepb 
t    the   Prince  of  lVales\    children  belonged  to  the  ^^^^^^''^ 
;   King  or  their  father  ?    and  ftill  more  recently  in  I'l*.   And  fee 
\   the  cafe  oi  Admiral  Byns:*  in  the  reign  of  Georre  the  ^^'  War- 

r  J  '^  ^^  °  ^  grave's  note 

lecond.  Co.Ut.ua.b. 

The  Privy  Council  is  the  principal  council  ,.Bi.com.f  19. 
belonging  to  the  King.     This,  fays  Lord  Coke,  is  4.  laft.  53- 
a  moil  noble,  honourable,  and  reverend  aflembly 
in  the    King's  court  or  palace,  with  whom   the 
Xlng^  doth  fit  at  his  plealure.     Thefe  counfellors, 

like 
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like  good  fentinels  and  watchmen,  confult  of  and 
for  the  public   good,  and  the  honour,  defence^ 
fafety,  and  profit  of  the  realm,  a  confulendoj  ff 
cundum  excellent iam.  The  Privy  Council  is  called  the 
Council  Table,     The  number  of  them   is  at^ 
the  King's  will ;  but  of  ancient  times  there  wer^ 
twelve  or  thereabouts.     Afterwards  it  increafed  tc;;:;; 
fo  large  a  number,  that  it  was  found  inconveniei^ 
for  fecrecy  and  difpatch  ;    and  therefore    KiiXg 
Charles  the  fecond  limited  it  to  thirty  :  but  fincre 
that  time  the  number  has  been  much  augmentecf, 
and   now   continues  indefinite.     They  are  made 
by  the  King's  nomination,  without  either  patent 
or  grant ;  and  on  taking  the  neceffary  oaths,  they 
become  immediately  privy  counfellors  during  the 
life  of  the  King  that  chufes  them,  but  fubjeft  to 
removal  at  his  difcretion.  Any  natural-born  lubjcft 
may  be  a  privy  counfellor;  but  by  ii.i^i^JVilL''y 
c.  2.  no  perfon  born  out  of  the  dominions  of  the 
crown  of  England,  unlefs  born  of  Englijh  parents, 
even  though  naturalized  by  Parliament,  Ihall  be 

4.1iift»5<»  capable  of  being  of  the  Privy  Council.  The  duty 
of  a  privy  coimfellor  is,  to  advife  the  King 
according  to  his  bell  cunning  and  difcretion,  for 
the  honour  of  the  King  and  good  of  the  public, 
without  partiality  through  afFeftion,  love,  meed, 
doubt,  or  dread ;  to  keep  the  King's  councils 
fecret ;  to  avoid  corniption ;  to  help  and  ftrengthen 
the  execution  of  what  fhall  be  relolved ;  to  with- 
ftand  all  perfons  who  would  attemptthe  contrary; 
and  to  obfcrve,  keep,  and  do  all  that  a  good  and 
true  counfellor  ought  to  do  to  his  fovereign  lord. 
The  power  of  the  Pi  ivy  Council  extends  to  enquire 
into  all  offences  againft  the  government,  and  to 
commit  the  offenders  to  fafe  cuftody,  in  order  to 
take  their  trial  in  fome  of  the  courts  of  law  ;  but 
their  jurifdiftion  herein  is  only  to  enquir^,  and  not 
to  puniJJj ;  and  perfons  committed  by  them  arc  -; 
entitled  to  their  habeas  corpus.     The  Privy  Council  / 

j.Pccrc  Wms.  are  a  court  of  appeal  in  plantation  or  admiralty  , 
caufes,  which  arile  out  of  the  jurifdidtion  of  the 
kingdom  ;    and  have  cognizance   of   niatters  cf 
lunacy  and  idiotcy. 

By 
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By  ^.Hen.  7.  c.  14.  it  is  felony  in  any  of  th 
lirvants  of  the  King's  houfehold  to  conlpire  or 
magine  to  take  away  the  life  of  a  privy  counfel- 
or.  And  by  9.  Anney  c.  16.  if  any  perfon  (hall 
mlawfuUy  attempt  to  kill,  or  (hall  unlawfully 
iffault  and  ftrike  or  wound  any  privy  counfel- 
or  in  the  execution  of  his  office,  it  is  felony 
rithout  the  benefit  of  clergy, — Alfo,  by  6,  Anne^ 
:.  7,  the  Privy  Council  Ihall  continue  for  fix 
nonths  after  the  demife  of  the  Crown,  unlefs 
boner  determined  by  the  fucceflJbr ;  but  the 
ling,  during  his  life,  may  diflfolve  it,  or  dif- 
:harge  any  particular  member  whenever  he  thinks 
proper.     ., 

4.  The  King's  Duties.  The  principal 
duty  of  the  King  is  to  govern  his  people  accord- 
ing to  law;  for  by  12.  &f  i j.  IVilL  3.  c.  2.  the 
laws  of  England  are  the  birth-right  of  the  people ; 
and  all  the  Kings  and  Queens  that  Ihall  afcend 
the  throne  of  this  realm,  ought  to  adminifter  the  ^ 

government  of  the  fame  according  to  the  faid 
laws.  By  the  coronation  oath  alfo,  which  by 
^'Will  6f  Alary,  c.  6.  is  to  be  adminijftered  to 
-very  King  and  Queen,  by  one  of  the  Archbilhops 
>r  Biihops  of  the  Realm,  in  the  prefence  of  all 
he  people,  the  Sovereign  doth  folemnly  promife 
0  govern  according  to  the  ftatutes  in  Parliament 
greed  on,  and  the  laws  and  cuftoms  of  the 
Icalm ;  to  caufe  law  and  juftice  in  mercy  to  be 
xecuted  in  all  his  judgments ;  to  maintain  the 
iws  of  God,  the  profeffion  of  the  Gofpel,  and  the 
'roteftant  reformed  Religion.  And  this  oath  is  Foftcr, 
onfidered  a  fundamental,  original,  and  exprefs 
ontraft  between  the  King  and  his  people, 

5.  The  King's  Prerogative.  By  the  word 
REROGATiVE  we  ufually  underftand  that  fpecial 
re-eminence  which  the  King  hath  over  and  above 
11  other  perfons,  and  out  of  the  ordinary  courfe 
f  the  Common  Law,  in  right  of  his  regal 
gnity.    Prerogatives  are  either  direSl  or  incid^ntaL 
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The  direSt  are  fuch  pofitive  fubftantial  parts  c 
the  royal  charafter  and  authority,  as  are  roote 
in  and   fpring  from  the  King's  political  perfon 
confidcred  merely  in  itfelf  without  reference  t 
any  other  extrinfic  circumftance ;  as  the  right  c 
fending  ambafl'adors,  of  creating  peers,  of  mak 
ing  war  or  peace.       The  incidental  are  fuch  a 
always  bear  a  relation  to  fomething  elfc  diftint! 
from  the  King's  perfon  ;  and  are  indeed  only  ex 
ceptions  in  favour  of  the  Crown  to  thofe  genera 
rules  that  are  eftablilhed  for  the  reft  of  the  com 
munity  ;  fuch  as,  that  no  cofts  (hall  be  recovers 
againft  the  King ;  that  the  King  can  never  be 
joint-tenant ;  and  that    is  debt  fliall  be  preferre- 
before  a  debt  to  any  of  his  fubjefts.     Thefut 
ftantive  or  direct  prerogatives  are  fuch  as  rcfpe^ 
the  King's  royal    charafter,  his  royal  authorirj 
and  his  royal  income.     The  law  afcribes  to  tb 
King  the  attribute  of  Sovereignty;  and  he  is  faic 
to  have   imperial   dignity,    as  the  head  of  the 
realm,  in  matters  both    civil  and   ecclefiaftical, 
owing  no  kind  of  fubjeftion  to  any  other  poten- 
tate upon  earth.     No  fuit  or  aftion,  therefore,  can 
be   brought    againft    the    King,    even    in    civil 
matters ;  bccaufe  no  court  can  have  jurifdiftion 
over  him.     But  the  law  hath  not  left  the  fubjeft 
without  remedy;  for  as  to  private  injuries,  if  any 
perfon  has  a  juft  demand  upon  the  King,  he  may 
Finch.  L.       petition  him  in  his  court  o^  Chancery,  where  his 
*55-  Chancellor  will  adminifter   right  as  a  matter  of 

grace,  though  not  upon  compulfion;  and  as  to 
public  opprejion,  as  the  King  cannot  mifufe  his 
power  without  the  advice  of  evil  counfellors,  and 
the  affillance  of  wicked  minifters,  the  conftitiition 
has  provided,  by  means  of  indiftments  and  par 
liainentary  impeachments,  that  no  man  fhall  dare 
to  aflift  the  Crown  in  contradiction  to  the  law  of 
the  land:  Therefore,  although  it  is  a  maxim 
that  the  King  can  do  no  wrong,  yet  his  minifters  and 
counfellors  may  be  puniftied.  The  King,  alfo,  is 
I  not  only  incapable  of  doing  wrong,  but  of  tlunkin^ 

wrong ;  for,  in  his  political  charafter,  the  law  wii 

nc 
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not  fuppofe  that  any  folly  or  weaknefs  can  exift, 
or  that  he  can  ever  mean  to  do  an  improper  thing ; 
and  therefore,  if  the  Crown  fhould  be  induced  to 
grant  any  franchife  or  privilege  to  a  fubjeft, 
contrary  to  rcafon,  or  in  any  wife  prejudicial  to  the 
commonweahh  or  to  a  private  perfon,  the  law 
declares  that  the  King  was  deceived  in  his  grant, 
and  will  render  fuch  grant  void. —  1  he  law  alfo 
determines,  that  the  King  cannot  be  guilty  of 
negligence  or  laches^  and  therefore  no  delay  will 
bar  his  right.  Nullum  tempus  occurrit  Regiy  for  the  ^o*  ^it.  9*. 
law  intends  that  the  King  is  always  buiied  for  the 
public  good,  and  therefore  has  not  leifure  to 
affert  his  right  within  the  times  limited  to  fubjeds. 
In  the  King,  alfo,  can  be  no  ftain  or  corruption  of 
blood;  for  if  the  next  Heir  to  the  Crown  were 
attainted  of  treafon  and  feloliy,  and  afterwards 
the  Crown  fhould  defcend  to  him,  this  would  ^*o^*  ^*  ^*» 
purge  the  zxt^LindeT  ipfo  fa£lo.  '1  he  King  cannot, 
m  judgment  of  law,  ever  be  a  minor,  or  under 
age;  and  therefore  his  royal  grants  and  aflents  to 
Afts  of  Parliament  are  good,  though  he  has  not, 
in  his  natural  capacity,  attained  the  legal  age  of 
twenty-one.  The  King  never  dies  ;  for  the  law  ^*  ^"'  *3' 
afcribes  to  him,  in  his  political  capacity,  an  abfo- 
lute  immortality  :  and  therefore,  although  Henry, 
Edward f  or  George  may  die,  yet  the  King  furvives 
'  them  all ;  for  immediately  upon  the  deceafe  of 
the  reigning  prince  in  his  natural  capacity,  his 
kingftiip  or  imperial  dignity,  by  ad  of  law,  with- 
out any  interregnum  or  mterval,  is  vefted  at  once 
in  his  heir ;  who  is  eo  inftanti  King  to  all  intents 
and  purpofes.  The  King  is  the  fole  magiftrate  of 
the  nation  ;  all  others  adling  by  commifiion  from 
and  in  due  fubordination  to  him.  The  King  may 
rejeft  what  bills,  may  make  what  treaties,  may 
coin  what  money,  may  crciue   what  peers,  may 

J)ardon  what  offences  he  pleafes.  With  regard  tq 
brcign  concerns,  the  King  is  the  delegate  or  re- 
prefentative  of  his  people ;  and  what  is  done  by 
Ac  royal  authority  with  regard  to  foreign  powers, 
\$   the   aft   of   the   whole  nation.      Confidered. 
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therefore,   as  the  -reprefcntativc  of   his  people^ 
the  King  has  the  fole  power  of  fending  ambaffaT 
dors  to  foreign  dates,  and  receiving  amlpaflador^ 
at  home.   It  is  alfo  the  King's  prerogative  to  mak^ 
treaties,  leagues,  ^nd  alliances  with  foreign  dates 
and  princes  ;    of  declaring  war  and   peace ;    of 
iffuing  letters  of  marque  and  reprifal,  of  grant- 
ing fafe-condufts,  without  which,  by  the  law  of 
nations,  no  member  of  one  fociety  has  a  right  to 
intrude  into  another,     The  King  is  confidered  as 
the  GeneraliJ/lmpy  or  the  firft  in  military  command 
within  the  kingdom ;    and  in  this  capacity  has 
the  fole  power  of  raifing  and  regulating  fleets 
and  armies ;  of  erefting  and  manning  and  govern- 
ing all  forts  a^d  other  places  of  ftrength  within 
the  realm ;  fo  that  no  fubjeft  can  build  a  caftle, 
or  houfe  of  ftrength  embattled,  or  other  fortrcfs 
defenfible,  without  his  licence,     He  has  alfo  th? 
prerogative  of  appointing  ports   and  havens,  or 
See^i.  Ellz.     fu^h  places  only  for  perfons  and  merchandize  to 
tj^&HrCar.i.  pafs  into  and   out  of   the  realm  as  he  in   his 
c.;ii.f.i4,     wifdom  fees  proper;  but  he  cannot  narrow  or 
,.Bi.Com.a64.  confine  their  limits  when  once  ellabliflied.     Th? 
direftion  of  beacons,  light^houfes  and  fes^-marks, 
is  alfo  a  branch  of  the  royal  prerogative  ;  and  the 
King  hath  the  exclufive  power,  by  commiflion 
under  his  great  feal,  to  caufe  them  to  be  erefted 
in  fit  and  convenient  places,  as  well  upon  the  land 
of  the  fubjedk  as  upqn  the  demefnes  of  the  crown  j 
t^^iz.p?i'3.  which  power  is  ufually  vefted  by  letters  patent  in 
the  Lord  High  Admiral,     By  12,  Caf\  2,  c.  4.  an4 
2<).Geo.  3,  c,  1 6,  the  King  may  prohibit  the  exr 
portation  of  arms  or  ammunition  out  of  the  king- 
dom, under  fevere  penalties*   He  may  alfo,  when? 
ever  he  fees  proper,  confine  his'  fubjefts  to  ftay 
within  the  realm,  or  recall  them  when  beyond 
the  feas.     Thfe  King  is  the  fountain  pf  jufticc,  . 
and    general    confervator   of  the   peace   of  the  . 
kingdom,  and  has  .alone  the  right   of  erefting  \ 
courts  of  judicature ;  but  he  cannot  adminifter 
juftice   penonally,    for    he    has  delegated   tha; 
power    exclufiyely    to    his    Judges.       Criminal 
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proceeding   or    profeaition    for    offences,    are 
Cither  againfl  the  King's  peace  or  his  crown  and 
dignity,  and  he  is,  therefore,  always  nominally 
the     profecutor.      The    King    is    likewife    the 
fountain  of  honour,  of  office,  and  of  privilege, 
and  this  in  a  different  fenfe  from  that  in  which  he 
is  ftyled  the  fountain  of  juftice;  for  here  he  is 
really  the    parent   of  them  ;    and  therefore    all 
degrees  of  nobility,  of  knighthood,   and    other 
titles,  are  received  by  immediate  grant  from  the 
Crown,  'cither  expreffed  in  writing  by  writs  or 
letters    patent,  as  in  the  creation   of  peers  and 
baronets ;  or   by  corporeal  inveftiture,  as  in  the 
creation    of   a  fimple  knight.     From  the   fame 
principle  alfo  arifes  the  prerogative  of  erefting  and 
difpofing  of  6ffices ;  for  honours  and  offices  are  iii 
their  nature  convertible  and  (ynonimous*    Upon  i 
fitc  ireafoh,  the  King  has  alfo  the  prerogative  of 
tonferring  privileges  on  private  penons  ;  fuch  as 
granting  place  or  precedence  to  any  of  his  fub- 
jc&s;  ormch  as  converting  aliens^  or  perfons  born 
out  of  his  dominions^  into  denizens:  fuch,  alfo,  is 
r"|   Ac  prerogative  of  erefting  corporations^  where- 
by a  number  of  private  perfons  are  united  and 
knit  together,  and  enjoy  many  liberties,  powers, 
and     immunities^     in     their    politic     capacity, 
vhich   they  were   utterly   incapable  of  in  their 
natural.     Another  light   in   which   the   laws  of 
England  confider  the   King,    is  as  the  arbiter  of 
domftk  commerce;    and    he  is   therefore  inveftea 
with  the  prerogative  of  eftablifhing  publick  marts 
or  places  of  buying  and  felling;  luch  as  markets 
and  fairs,  with  the  tolls  thereunto  belonging ;  for 
thefc  can  only  be  fet  up  by  virtue  of  the  King's 
grants  or  by  long   dnd  immemorial  ufage   and  i.  inft.  si^r 
prefcription,  which  prefcriptions  ferve  as  grants ; 
of  regulating  weights  and  meafures ;  and  of  giving 
authenticity  to  his  coin,  or  making  it   current 
as  a  univerfal  medium  of   traffic.     Laftly,    the 
King  is   coiifidered    as   the  head   and    fupreme 
governoi*  of  the  national  church ;  and  in  virtue 
w  thii   authority,  he   convenes,   prorogues,    re- 

O  3  ftrains. 
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ftrains,  regulates,  and  diflblves,  all  ecclefiaftic5 
fynods  or  convocations.  From  this  prerogati\ 
alfo  arifes  the  King's  right  of  nomination  i 
vacant  bilhopricks,  and  certain  other  ecclefia 
tical  preferments.  As  the  head  of  the  Churcj 
likewife,  the  King  is  the  dernier  refort  in  aij 
ecclefiaftical  caufes  ;  an  appeal  lying  ultimately 
to  him  in  Chancery  from  the  fentence  of  every 
Ecclefiaftical  Judge. 

6.  The  King's  Revenue  is  either  ordinary  or 
extraordinary.     The  ordinary  revenue  arifes  from, 

I.  The  cuftody  of  bifliopricks.  2.  Corodies. 
3.  Tithes.  4.  Firft-fruits.  5.  Crown  lands. 
6.  Military  tenures.  7.  Wine  licences.  8.  Foreft 
lands.      9.   Courts  of   Juftice.       10.  Royal  filh. 

I I .  Shipwrecks.  12.  Mines.  1 3.  Treafure  trove 
14.  Waifs.  15.  Eftrays.  16.  Confifcations  and 
Deodands.    17.  Efcheats.    18.  Idiots  and  lunatics. 

I.  The  cuftody  of  the  temporalties  of  bifliops,  by 
which  are  meant  all  the  lay  revenues,  lands  and 
tenements  (in  which  is  included  his  barony), 
which  belong  to  an  archbifhop's  or  bifliop's  fee; 
and  thefe,  upon  the  vacancy  of  a  biflioprick,  are 
immediately  the  right  of  the  King,  as  a  confe- 
quence  of  his  prerogative  in  church  matters,  with 
power  of  taking  to  himfelf  all  the  intei*mediare 
profits,  without  any  account  to  the  fuccelfor ;  and 
with  the  right  of  prefentine  (which  the  Cro\^'n  very 
frequently  exercifes)  to  luch  benefices  or  other 
preferments  as  fall  within  the  time  of  vacation.— 
But  this  revenue,  which  was  formerly  very  con- 
liderable,  is  now,  by  a  cuftomary  indulgence, 
almoft  reduced  K9  nothing  :  for  at  prefent,  as 
foon  as  the  new  bifhop  is  confecrated  and  con- 
firmed, he  ufually  receives  the  reftitution  of  his 
temporalties,  entire  and  untouched,  from  the 
King. 

CoRODiEs    is  a    privilege   arifing    out  of 

>rick,  which  authorifes  the  King  to 

^'  his   chaplains   to    be    maintained 

>,   or  to   have   a  penfion   allowed 

n.  him 
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him  till  the  bifhop  promotes  him  to  a  benefice  ; 
but  this    is    now  fallen  into  total  difufe :  it  is, 
however,  ftill  due  of  common  right,  and  no  pre-  ^^^^  ^ 
fcription  will  difcharge  it.  F.  N.  b.  23#. 

3.  The  King  alfo   is  entitled  to  all  tithes 
ariling  in  extra-parochial  places. 

4.  First-fruits  and  tenths  of  all  fpiritual 
prefennents  in  the  kingdom ;  but  by  the  2.  Jnn.  Sce  aifo 

c.  1 1,  all  the  revenues  of  firft-fruits  and  tenths  is  5-  Aou.  c.  24. 
veiled  in  truftees  for  ever,  to  form  a  perpetual  ^Geo.'i.c.io!' 
fund  for  the  augmentation  of  poor  livings.  3  Gco.lcio. 

5.  Thi  next  branch  of  the  King's  ordinary  re- 
venue confifts  in  the  rents  and  profits  of  the  de- 
mesne LANDS  of  the  CROWN,  which  wcrc  either  the 
Iharc  rcfervcd  to  the  Crown  at  the  original  diftri- 
bttcion  of  landed  property,  or  fuch  as  came  to  it 
afterwards   by   forfeitures  or  other  means,    and 
which  were  anciently  very  large  and  extenfive ;  ^**  '•  -A""* 
comprifing  divers  manors,  honors,  and  lordfhips  :  thVreftiiints' 
at  prefent  they   arp   contrafted    within    a   very  now  impoicd 
narrow  compafs,    having   been    almoft    entirely  ^^  "Jj,*;"^^*®'* 

granted  away  to  private  mbjefts.  lands. 

■ 

6.  Military  tenures,  previous  to  their 
abolition  by  the  ftatute  of  12.  Car.  2.  c.  24.  were 
productive  of  a  very  confiderable  revenue,  arifing 
from  fines,  which  were  paid  on  every  death  or 
marriage  of  the  tenant,  or  alienation  of  the  eftate ; 
but  thcfe,  together  with  the  advantages  of  pur- 
veyance and  pre-emption,  were  refigned  at  the  Re- 
ftoration  by  Charles  theiecond,  and  in  lieu  thereof 
the  Parliament  fettled  on  him,  his  heirs  and 
fucccffors  for  ever,  the  hereditary  excife  of 
fifteen-pence  per  barrel  on  all  beer  and  ale  fold 
in  the  kingdom,  and  a  proportionable  fum  for 
other  fpirituous  liquors. 

7.  Wine   licences,    or   the   profits   arifing 
from  permiffion  granted   to  fell  wine  by   retail 

O  4  throughout 
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throughout  England,v/cvc  firft  fettled  on  the  CroWn 
by  12.  Car.  2;  c.  25.;  but  this  revenue  was 
abolifhed  by  ^o^Geo.  2.  c.  19.  and  an  annual  fum 
of  upwards  of  7000 L  per  annum j  ifluing  out  of 
the  new  (lamp  duties  impofed  on  wine  licences, 
'  were  fettled  on  the  Crown  in  its  dead. 

8.  The  King  is  alfo  entided  to  the  profits 
arifing  from  his  forests;  which  are  wade  grounds 
belonging  to  the  King,  replenifhed  with  all 
manner  of  beafts  of  chace  or  venary ;  and  thefe 
profits  confift  principally  in  amerciaments  or  fines, 

(m)  Fide  onto  ^^^ied  for  offences  againft  the  foreft  laws  (a). 
But  few  if  any  courts  of  this  kind,  for  levying 
amerciaments,  have  been  held  fince  the  reign  of 
Charles  the  firft. 

9 .  The  profits  arifi ng  from  the  King's  ordinary 
COURTS  OF  justice  are  alfo  a  branch  of  his  ordi- 
nary revenue,  and  confift  not  only  in  fines  impofed 
upon  offenders,  forfeitures  of  recognizances,  and 
amerciaments  levied  upon  defaulters,  but  alfo  in 

.  certain  fees  due  to  the  Crown  in  a  variety  of  legal 
matters ;  as  for  fetting  the  great  feal  to  chaners, 
original  writs,  permitting  fines  to  bar  intails; 
but  thefe  have  been  almoft  all  granted  out  to 
private  perfons,  or  elfe  appropriated  to  particular , 
ufes.  AH  frrttrrc  grants  of  them,  however,  by 
I.Ann,  ft,  2,  c.  7.  are  to  endure  for  no  longer 
time  than  the  prince's  life  whp  grants  them* 

10.  Royal  fish,  which  are  whale  and  ftur* 
geon,  when  either  thrown  aftiore  or  caught  near 
the  coaft,  are  the  property  of  the  King,  by  the 
ftatute  17.  Edw.  2.  c.ii.  De  Trarogativd  Regis. 

11.  Shipwrecks  alfo  are  declared  to  be  the 
King^s  property ;  but  this  revenue  of  wrecks  is 
frequently  granted  out  to  lords  of  manors  as  a . 
royal  franchife. 

12.      MiKSf 
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t2.     Mines   of   gold   and    filver  alfo  are  a  see  i7.Ea\v.5. 
branch  of  the   royal  revenue,  originating  from^-n; 
the  Km^s  prerogative  ot  coinage,  in  order  to  .Qto.u c.i%» 
fupply  him  with  materials.     But  by  the  ftatutes 
I.  ff^ilL    fef   Mary^  c.  30.    and    5.  fVilL  &  Mary, 
c  6.    no  mines  of   copper,    tin,    iron,  or  lead, 
(hall   be  looked  upon  as   royal  mines,  notwith- 
fianding   gold  or  filver  may  be   extrafted  from 
them  in  any  quantities;  but  the  King,  or  perfons 
cl&iming  royal  mines  under  his  authority,  may 
We  the  ore  (other  than  tin  ore  in  the  counties 
of  Devon  and  Cornwall),  paying  for  the  fame  a 
ftated  price. 


13.  Treasure  trove,  alfo,  which  is  any 
money,  coin,  gold,  filver,  plate,  or  bullion, 
found  hidden  in  the  earth,  *  or  other  private  place, 
the  owner  thereof  bein^  unknown,  belong  to  the 
King ;  but  if  he  that  hid  it,  be  known  or  after- 
varas  found  out,  the  owner  and  not  the  King  iSj.inft.  ,3^ 
entitled  to  it.     If  it  be  found  in  the  fea,  or  upon 

2|  the  earth,  it  doth  not  belong  to  the  King  but  to 
the  finder,  if  no  owner  appears. 

14.  Waifs  alfo,  which  2ivt  bona  waiviata,  or Britton,  c.  17. 
goods  ftolen  and  waived,  or  thrown  away  by  the  Cro.  Eliz.e^v 
thief  in  his  flight,  are  given  to  the  King,    as  a 
punifhment  upon  the  owner  for  not  himfelf  purfu-    , 
ing  the  felon,  and  taking  away  his  goods  from  him. 

15.  Estrays,  or  fuch  valuable  animals  as  are 
found  wandering  in  any  manor  or  lordfliip,  and  no 
man  knoweth  the  owner  of  them,  are  given  to  the 
King,  as  the  general  owner  ajid  lord  paramount 
of  the  foil,  in  recompence  for  the  damage  they 
iinay  have  done  therein  ;  and  they  now  moft  com- 

lonlf  belong   to   the.  lord    of  the   manor,  by 
cial  grant  from  the  Crown.     Any  bead  may  be 
eftray  that  is  by  nature  tame  or  reclaimable, 
id  in  which  there  is  a  valuable  property,  as 
leep,  oxen,  fwine,  and  horfes ;  but  dogs,  cats,  7.  Co.  17, 
Ii^Ad  animals ^r^  nature,  as  bears  or  wolves^  cannot 
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be  confidered  as  eftrays.  Swans  alfo  may  b 
cftravs,  but  not  any  other  fowl ;  whence  the 
are  faid  to  be  royal  fowl. 

i6.  The  forfeiture  of  lands  and  goods  fc 
offences;  and  deodands,  or  whatever  perfons 
chattel  is  the  immediate  caufe  of  the  death  of  an 
reafonable  creature,  are  alfo  the-  property  of  th 
King. 

17.  Escheats  0/  lands  which  happen  upo 
the  defeft  of  heirs  to  fucceed  to  the  inheritance 
form  alfo  parts  of  the  King's  ordinary  revenue. 

Forthc  dcfi-  l8.    ThE  Cuftody  of  IDIOTS  and  LUNATICS.  Th( 

■ition of  idiot  cuftody  of  an  idiot  and  his  lands  is  given  to  the 
^^ideanuy  King,  both  by  the  Common  Law,  as  the  general 
conlervator  of  his  people,  and  by  the  ftatutc 
1*].  Edw.  2.  c.  9.  in  order  to  prevent  the  idiot 
from  wafting  his  eftate,  and  reducing  himfelf  and 
heirs  to  poverty  and  diftrefs.  The  ftatute  di- 
re6ts,  that  the  King  (hall  have  ward  of  the  lands 
of  natural  fools,  taking  the  profits  without  waftc 
or  deftruftion,  and  (hall  find  them  nece(rarics; 
and  after  the  death  of  fuch  idiots,  he  Ihall 
render  the  eftate  to  the  heirs.  The  King  is  alfo 
the  guardian  of  lunatics,  as  well  as  idiots,  but  to 
a  very  di(rerent  purpofe.  For  the  law  always 
imagines  that  the  misfortune  of  lunacy  may  be 
removed  ;  and  therefore  only  conftitutes '  the 
See  the  ftatute  Crown  a  truftec  to  proteft  their  property,  and 
!^,'«^^^'  *•  account  to  them  for  all  profits  received,  if  they 
recover,  or  after  their  deceafe  to  their  reprefen- 
tatives. 

But  thefe  revenues,  which  conftitutcd  the  proper 
patrimony  of  the  Crown,  being  got  into  the 
hands  of  private  fubjeds,  it  became  neceflfary  thai 

!>rivate  contributions  (liould  fupply  the  publirf 
ervice  ;  and  thefe  contributions  or  parliamentar]j 
grants,  which  are  ufually  called  by  the  names  ol 
aids,  (ubfidies,  and  fupplies,  form  the  extrai 
ORDINARY  REVENUES  of  the  Crown,  and  com 
lift   in — 1.    The   land  tax.        2.  The  malt  taX- 

3.  TK' 
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3.  The  cuftoms.  4.  The  excife  duties.  5.  The  fait 
duties.  6-  The  portage  of  letters.  7.  The  ftamp 
duties.  8.  The  duty  on  houfes  and  windows. 
9.  Coach  licences.  10.  The  duty  on  offices  and 
penfions.     11.  Duties  on  fervants. 

1.  The  land  tax,  in  its  modern  fliape,  has  3  Bum's  Juf- 
fuperfeded  the  ancient  mode  of  rating  property  ""» 36. toss- 
by  tenths,  fifteenths,  fubfidies,  hydagcs,  icutages, 

or  talliages.  The  method  of  raifing  it  is,  by 
charging  a  particular  fum  annually  upon  each 
county,  according  to  a  valuation  of  ellates  given 
in  at  the  acceffion  of  King  IVdliam  in  the  year 
1692  ;  and  this  fum  is  affeffed  and  raifed  upon  in- 
dividuals (their  perfonal  ellates,  as  well  as  real, 
being  liable  thereto^  by  commiffioners  appoint- 
ed in  the  Aft,  bein^  the  principal  landholders  in 
the  county,  and  their  officers. 

2.  The  malt  tax  is  a  fum  of  750,000!. 
raifed  every  year  by  Parliament,  by  a  duty  of  6d. 
in  the  bulhel  on  malt,  and  a  proportionable  fum 
on  certain  liquors,  fuch  as  cyder  and  perry, 
which  might  otherwife  prevent  the  confumption 
of  malt.  This  is  under  the  management  of  the 
Commiffioners  of  txcife,  and  is  indeed  itfelf  no 
other  than  an  annual  excife. 

3.  The  customs  are  perpetual  taxes  payable 
upon  merchandize  exported  and  imported. 

4.  The  excise  duty  is  an  inland  impofition,  Bum's  juftlct, 
paid  fometimes  upon  the  confumption  of  the  tit.  "  £4:^//*." 
commodity,  and  frequently  upon  the  retail  fale. 

5.  The  salt  duty,  which  is  another  diftinft 
branch  of  his  Maje^y's  extraordinary  revenue, 
confifts  in  an  excife  of  3  s.  4d.  per  bufticl  im- 
}dcd  upon  all  fait ;  the  c^  lleftion  of  which,  by 

\.  Ann.  c.  21.  is  put  under  the  mcmagemcnt  of  ^"^^^.Gco.j. 
Commiffioners,  and  by  the  26.  Lto.  1.  c.  3.  is  !6.Geo.3"  9«- 
Icdared  to  be  perpetual. 

6.     The 
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ii.Car.2.c.35.  6.  The  POST  DUTY  is  a  reveniic  arifing  froitl 
^.  Ann. CIO.  the  Carriage  of  all  letters,  which  by  feveral  ftatutes 
ae.G^o/iTclI'a.is  Confined  exclufively  to  the  Crown. 

B^rcc^^^*        7.    The  stamp  duties  arife  from  taxes  iiri* 
14.  Geo..  3.      pofed  upon  all  parchment  and  paper  whereon  any 
6lC^  »•  c  37-    legal  proceedings,  or  private  inttruments  of  almofl: 
.  any  nature,  are  written  ;  and  alfo  upon  licences  for 
retailing  wines   of  all  denominations ;   upon  afi 
almanacks,  news-papers, '  advertifements,    cards^ 
dice,    and  pamphlets   containing  lefs   than    fix 
ftieets  of  paper.    Thefe  impofts  arc  various,  ac-  ; 
cording  to  the  nature  of  the  thing  (lamped,  rifing    - 
gradually  from  a  penny  to  ten  pounds. 

8.  The  duty  upon  houses  and  windows  == 
was  firfl:  eftabliflied  in  England  hy  13.  fef  14.  ^ 
Car.  2.  c.  10.  whereby  an  hereditary  revenue  df  ^ 
2s.  for  every  hearth,  in  all  houfes  paying  to,^ 
church  and  poor,  was  granted  to  the  King  for  '^ 
ever.  But  this  tax  has  been  adyanced  by  fevcnA  ^ 
afts  of  parliament,  and  a  tax  alfo  impoied  upcm 
all  windows  if  they  exceed  fix  in  fuch  a  houfe; 
and  power  is  given  to  furveyors  appointed  by  the 
Crown,  to  inlpedt  the  (7»(^^  of  houfes,  and  alfof 
to  pafs  through  any  houfe,  two  days  in  the  ycari  fc 
into  any  court  or  yard,  to  infpeft  the  windoirtp 
there. 

3cethe  9.      ThE    DUTIES   ON   HACKNEY    COACHES  A] 

a6.Gco.^c7».  CHAIRS  is  another  branch  of  the  extraordii 
perpetual  revenue,  arifing  from  licences 
hackney  coaches  and  chairs  in  London  and 

9.  Ann.  c.  13.  parts  adjacent.  There  are  now  a  thoufand  licen( 

jtfticcr46s.*  coaches,  and  four  hundred  chairs. 

10.     Another  branch  of  the  King's  exlraoi 
nary  revenue  is  the  duty  impofed  by  31.6^^. 
c.  22.  on  OFFICES  AND  PENSIONS;  confifting 
the  payment  of  i  s.  in  the  pound  (over  and  al 
all  other  duties)^   out  of  all  falaries,  fees, 
perquifites  of  offices  and  penfions  payable  by 
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Crown^  and  placed  under  the   dire6tion  of  thp 
Commiflioners  of  the  Land  Tax. 

1 1 .  The  laft  branch  of  the  King's  extraordinary 
perpetual  revenue  is,  a  duty  of  21s.  per  annum  for 
every  male  servant  retained  or  employed  in  the 
(everal  capacities  fpecially  mentioned  m  the  a6t,and 
which  almofl  amount  to  a  univerfality,  except 
fuch  ,as  are  employed  in  hufbaiidry,  trade,  and 
xnanufa&urest  This  was  impofed  by  17.  G^*  3, 
c  39*  and  ig.Geo.  3,  c.  59. ;  and  by  25.  Geo.  3« 
c.  43*  is  under  th^  management  of  the  Commif- 
fioners  for  the  Affairs  of  T^ixes. 

The  neat  produce  of  thefe  feveral  branches  of 
the  revenue  are  appropriated  firft,  and  principal- 
ly, to  the  payment  of  the  nationai-  debt.    The 
national  debt  arifes  by  borrowing  fuch  fums  of 
money  as  Government  may  require  for  the  current 
fervtce .  of  the  State ;  laying  taxes  on  the  fubjedfc 
fufficient  to   pay  the  intereft    of  the  fums    fo 
borrowed,    and   converting  the    principal  debt 
into  a  new  fpecies  of  property,  transferable  from 
ptkt  man  to  another,   at  any  time,  and  in  any 
Quantity •    To   pay  the  interefts  of  the  natioi\sU 
ilebt,  the  extraordinary  revenues  juft  now  enume* 
nted,  excepting  the  land  and  malt  tax,  are  in  the 
£r(l  place  mortgaged  and   made  perpetual,  but 
redeemable    by   Parliament  on  paying    off  the 
capital.     The  refpedive  produces  of  the  feveral 
tes  were  originally  feparate  and  diftindt  funds  ; 
ing  fecurities  for  the  fums  advanced  on  each 
rerai  tax,  and  for  them  only.     But  it  became 
.ccflary,  in  order  to   avoid  confulion,  as  they 
multiplied  yearly,  to  reduce  the  number  of  thele 
Icparate   funds    by  mixing  and   blending   them 
;ether  :  fo  that  there  are  now  only  three  capital 
ids  of   any   account,    viz.    the    aggregate 
[KD,  and  THE  general  fund;  fo  called  from 
union   and  addition  ;  ^nd  the  south  sea 
ID ;  being  the  produce  of  the  taxes  appropri- 
i  to  pay  the   intereft  of   fuch  part   of   the 
onal  debt  as  was  advanced  by  Uiat  Company 
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its  annuitants  ;  whereby  the  feparate 
which  were  thus  united,  are  become  i 
fecurities  for  e^ch  other  ;  and  the  whole  r 
of  them,  thus  aggregated,  liable  to  pa 
intereft  or  annuities  as  were  formerly  cl 
upon  each  diftinft  fund  :  the  faith  of  the 
laturc  being  moreover  engaged  to  fupp 
cafual  deficiencies. 

The  cuftoms,  exrifeS;,  and  other  taxes, 
ever,  which  are  rci  fiipport  thofc  funds,  d 
ing  on  contingencies,  upon  exports,  in 
and  confumptions,  muft  neceflarily  be  of 
uncertain  amount ;  but  they  have  alway 
confiderably  more  than  was  fufficient  to 
the  charge  upon  them.  The  furplujf'es^  the 
of  the  three  great  national  funds,  the  Jgi 
Genercdy  and  Soi4rh  Sea  funds,  over  and  abc 
intereft  charged  upon  them,  are  diref 
2>Geo,  I.  c.  7.  to  be  carried  together,  and  to 
the  dii'polition  of  Parliament,  and  are  1 
denominated  the  sinking  fund,  b 
originally  deftined  to  lower  and  link  the  n 
debt.  To  this  have  been  fmce  added  man] 
irrtire  dutu's^  granted  in  fubfequent  years,  a 
annual  intereft  on  the  fums  borrowed  on  tl 
fpedtive  credits  is  charged  on  and  payable 
the  produce  of  the  Sinking  Fund  {a).  Befc 
part  of  the  Aggregate  Fund  (the  furplufles  v 
are  one  of  the  chief  ingredients  that  form  the  S 
Fund),  can  be  applied  to  diminiih  the  pr 
of  the  national  debt ;  it  ftands  mortgaj 
Parliament  to  raife  an  annual  fum  for  the 
tenance  of  the  King's  houfehold,  and  the 
LIST.  For  this  purpofe,  the  produce  of 
branches  of  the  excife  and  cuftoms,  th 
duty,  the  duty  on  wine  licences,  the  revei 
the  remaining  crown  lands,  the  profits 
from  courts  of  juftice  ^which  articles  incl 

{a)  By   46.  Geo.   3.  c.   31.    a  upon  iti and  afrcrwards  i 

fufficient  funi  Ihrill   be    fet   ap'rt  fum   of    a^ooool.     fh: 

cvtTV  quaircr  ou:  of  the  Sinking  apart,  and  applied  in  ic( 

Fund,  to  pay  ail  iacereHs  charg(;d  uati;»nal  dcbu 
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the  hereditary  revenues  of  the  Crown),  and  alfo 
a  clear  annuity  of  1 20,000 1.  in  money,  were 
fettled  on  the  King  for  life,  conditioned,  that 
if  they  did  not  amount  annually  to  800,000 1. 
the  Parliament  would  make  up  the  deficiency. 
But  his  prefent  Majefty  having  fignified  his  con- 
fent,  that  his  own  hereditary  revenues  might  be 
fo  difpofed  of  as  might  beft  conduce  to  the 
utility  and  fatisfaftion  of  the  public,  and  having 
accepted  the  fum  of  800,000 1.  per  annum  for  the 
fupport  of  his  civil  lift,  the  faid  hereditary  and 
other  revenues  are  now  carried  into  and  made 
a  part  of  the  Aggregate  Fund  ;  and  the  Aggre- 
gate Fund  is  charged  with  the  payment  of  the 
whole  annuity  to  the  Crown  of  800,000 1.  per 
(mum.  The  expences  defrayed  by  the  civil  lift 
are,  thofe  which  in  any  fliape  relate  to  civil 
government,  as  the  expences  of  the  houfehold, 
z\\  falaries  to  officers  of  ftate,  to  the  Judges,  and 
every  of  the  fervants ;  the  appointments  to  foreign 
ambafladors,  the  maintenance  of  the  Queen  and 
the  Royal  Family,  the  King*s  private  expences,  or 
privjpurfei  and  other  very  numerous  outgoings, 
zsfecretjervice  w<?«^,penfions,  and  other  bounties; 
which  lometimes  have  fo  far  exceeded  the  revenues 
appointed  for  that  purpofe,  that  application  has 
been  made  to  Parliament  to  difcharge  the  debts 
contrafted  on  the  civil  lift. 

Having  finilhed  our  account  of  the  perfon  and 
attributes  of  the  King  in  his  relative  capacity,  we 
proceed  next  to  enquire  into  the  relation  of  his  f\ib- 
jcfts  or  people,  whether  aliens,  denizens  or  natives ; 
and  (hall  then  proceed  to  the  other  relations,  as 
marked  out  in  the  fecond  fedion  of  this  chapter. 

Subjects.  The  moft  obvious  divifion  of  the 
people  is  into  aliens  and  natural-born  fubjedts. 
Natural-born  fubjefts  are  fuch  as  are  born  within 
4e  dominions  of  the  crown  of  England,  that  is, 
rithin  the  allegiance  of  the  King  :  and  aliens  are 
fech  as  are  born  out  of  it.  Allegiance  is  the  tie 
)v  Itgamen  which  binds  the  fubjeft  to  the  King,  in 
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return  for  that  proteftion  which  the  King  afford 
the  fubjeft.  The  ancient  oath  of  allegiance  con 
^.  Hak,  43.    tained  a  promife  "  to  be  true  and  faithful  to  th< 

King  and  his  heirs,  and  truth  and  faith  to  bea 
of«  life  and  limb,  and  terrene  honour,  and  no 
to  know  or  hear  of  any  ill  or  damage  intended 
him,  without  defending  him  thererrom/*     Bu 
at  the  Revolutian,  the  terms  of  this  oath  wcr 
altered;  the  fubjed  only  promifing,    **  that  K 
will  be  faithful,  and  bear  true  allegiance  to  tli 
King  ;**  without  mentioning   "  his  heirs,'*  c 
\  fpecifymg   in    the   leaft  wherein  that  allegianc 

»t.Wii.j.c^.  confiiis.     The  oath  of  fupremacy  is  principal/ 
I.Geo. i.c  13.  calculated  as  a  renunciation  of  the  Pope's  pre 
4.Geo.s^si.  tended  authority  ;  and  the  oath  of  abjuration  verf 
amply  fupplies  the  loofe  and  general  texture  of  the 
oath  of  allegiance.     This  oath  muft  be  taken  by 
all  perfons  in  any  office,  truft,  or  employment ; 
i.Geo.f.c.13.  ^^^  °^^y  be  tendered  by  two  juftices  of  the  peace 
«^Geo.i.c.>53.  to  any  pcrfon  whom  they  (hall  fufpeft  of  dilaflfec- 
tion.     And  the  oath  of  allegiance  may  be  tender- 
ed to  all  perfons  above  the  age  of  twelve  years, 
whether  natheSydenizens, or  aliens, ciihcv  in  the  court 
leet,  or  in  the  IherifF's  tourn.     But  befides  thefc 
exprefs  engagements,  the  law  alfo  holds,  that  there 
is  an  implied,  original,   and  virtual    allegiance 
Qvviqg  from  every  fubjedt  to  his  fovereign,  antece* 
dently  to  any  exprefs  promife ;  and  although  the 
fubjed:  never  fwore  any  faith  or  allegiance  in  form. 
Allegiance,  both  exprefs  and  implied,  is  diftin- 
guilhed  into  two  fpecies,  the  one  natural^    the 
pther  local.     ISl  atur^il  allegiance  is  fuch  as  is  due 
7.  Co.  7.        from  all  men  born  within  the  King's  dominions, 
a- Ptrr. Wins. jnime.diately  upon   their  birth;    for  immediately 
'*^  upon  their  birch,  they  arc  under  the  King's  pro- 

tedion  ;  and  this  allegiance  cannot  be  forfeited, 
cancelled,  or  altered  by  any  change  of  time, 
place,  or  circumftance ;  nor  by  any  thing  bu^ 
the  united  concurrence  of  the  legiflature.  At 
En^VJJjman  who  removes  to  France  or  to  Chinaj  owq 
the  lame  allegiance  to  the  King  of  England  therc^ 

as  at  home,  and  twenty  years  hence  as  well  4 
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nbw;  for  it  is  a  principle  of  Uhiverral  Law,  that 
the  natural-born  lubjedt  of  one  prince  cannot,  by 
any  aft  of  his  own,  put  off  or  difcharge  his 
natural  allegiance. — ^Local  allegiance  is  fueh 
as  is  due  from  an  alien  or  a  ftranger  for  fo 
long  time  as  he  continues  within  the  King's 
dominion  and  proteftion ;  tor  it  ceafes  the  in-  7.  Co.  6. 
Ilant  fuch  ftranger  transfers  himfelf  frohi  this 
kingdom  to  another. 

By  the  law  of  nations,  no  member  of  one 
ociety  has  a  right  to  intrude  into  another;  the 
idmiffion  of  ftrangers,  therefore,  entirely  de- 
pends on  the  will  of  the  State.  But  great  tender- 
lefs  is  (hewn  by  our  laws,  not  only  to  foreigners 
Iriven  on  the  coaft  by  neceffity,  or  by  any  caufe 
:hai  deferves  pity  or  compaflion,  but  with  re- 
gard alfo  to  the  admiflion  of  ftrangers  who  come 
pontaneoufly ;  for,  fo  long  as  their  nation  con- 
:inues  at  peace  with  ours,  and  they  themfclves 
3chave  peaceably,  they  are  under  the  King's 
protcftion,  though  liable  to  be  fent  home  when- 
ever the  King  fees  ocdafion.  But  no  fubjedt  of  a 
lation  at  w^r  with  us  can,  by  the  law  of  nations, 
'omc  into  the  realm ;  nor  can  travel  upon 
he  high  feas,  or  fend  his  goods  and  merchan- 
lizc  from  one  place  to  another,  without  danger 
f  being  feized  by  our  fubjefts,  unlefs  he  has 
-tters  of  fafe-conduft  ;  which,  by  divers  ancient 
atutes,  muft  be  granted  under  the  King's  feal, 
nd  inroUed  in  Chancery.  But  paffports  under 
le  King's  fign  manual,  or  licenfes  from  his  am- 
iffadors  abroad,  are  now  more  ufually  obtained, 
ad  are  allowed  to  be  of  equal  validity/ 

Aliens,  as  contradiftinguifhed  from  natural- 
)rn  fubje^s,  are  fuch  as  are  not  born  within  the 
)minions  of  the  crown  of  England^  or  within  the 
legiance  of  the  King.  But  from  this  rule  of 
e  Common  Law  muft  be  excepted,  the  children 
the  Kings  of  England,  in  whatfoever  parts  they 
born;  the  children  of  the  King's  ambafladors 
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(tf)  7.Rep.  X  8,  born  abroad  (^j)  ;  for  as  the  father,  though  in 
foreign  country,  owes  not  even  a  local  allegiant 
to  the  prince  tq  whom  he  is  fent,  fo  his  childrc 
are  held  to  be  born  (by  a  kind  of  poftliminiuf^ 
under  the  King  of  England's  allegiance,  reprefer- 
ed  by  his  father  the  ambaflador.  To  encoura 
alfo  foreign  commerce,  it  is  enadted  by  i^.EJw^ 
ft.  2.  **  that  4II  children  born  without  the  ligeac- 
**  of  the  King,  whofe  fathers  and  mothers  at  ic 
*^  time  of  their  birth  Ihall  owe  allegiance  to  t:, 
**  King,  fliall  be  the  fame  as  lubjeAs  boi 
'^  within  the  dominions  of  the  crown,  If  ih 
"  mothers  of  fuch  children  do  pafs  the  fea  by  tht 
**  licenfe  an^  will  of  their  hufbands." — And  i\ 
feems  not  to  be  material  whether  the  parents  oi 
fuch  children  be  married  abroad  or  in  England; 
or  whether  the  mother  be  an  alien  or  not ;  pro- 
vided the  father  be  a  merchant,  and  relided  out 
of  the  King's  dominions  for  the  purpofc  of  mer- 
WCro.  Car.  chandifmg  (/>). 

Mar.oi.  ^y  7"^^^-  c.  5.  the  children  of  all  natural -boni 

Jenk.Ccnt.  3.  fubjeds  born  out  of  the  dominions  of  the  crown- 
Ihall  be  deemed  natural-born  fubjefts  of  this 
kingdom. — And  this  Acl  is,  by  4.  G^o.  2.  c.  ii- 
explained  to  mean  all  fuch  children  whofe  fathers 
are  natural-born  fubjedts  at  the  time  of  the  binh 
of  fuch  children,  except  their  fathers  were  at- 
tainted or  baniQied  beyond  fca  for  high-trearon, 
or  were  then  in  the  fer\  ice  of  a  prince  at  enmity 
with  GreJt  Britciin. 

By  12.  y  13.  IVilL  3.  c.  2.  f.  3.  and  z^.GeoA* 
Ih  2.  c.  39.  natural  fubjedls  may  inherit  and 
make  their  title  by  anceftors  born  beyond  fea. 

By  13.  G^6>.  3.  c.  21.  all  pcrfons  born  out  of 
the  allegiance  of  the  crown  of  ilreat  Britain,  whofe 
fathers  ,by  7.  Ah/k  c.  5.  and  4.  Geo.  2.  c.  21.  are 
entitled  to  the  rights  of  natural -born  fubjeds, 
(hall  be  confidered  as  natural- born  fubje&s. 

By  the  policy  of  the  EngliJ}}  conflitution,  aliens 

lie  under  leveral  dijabilities,  and  arc  denied  in  many] 

inftanccs  the  benefit  of  our    laws:  they   canno^ 

(r)Co.Liu8.  purchafe  lands  except  for  the  King's  ufe(c)  ;  tlief 

Vd^zTux't,  ^re.incapable  of  taking  by  difcent  or  inheriting  (i); 

z<  c.  12.    2.Coinm.  274. 293.  tiiCy 
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they  cannot   take  benefices  without  the  King^s 

licence (tf);  they  cannot  enjoy  a  place  of  trufl,  or  («)  3-  Rich.  a. 

take  a  grant  of  lands  from  the  crown  (^);  they  ^'pV.  ,, ,, 

cannot   maintain  a  real  aaion(r;;  there  are  alio  i.Hcn.5  c.  7. 

feme  obfblete  ftatutes  of  Henry  VIII.  prohibiting  W  "•  &  »^* 

alien    artificers   to  work    for  themfelves  in  this  ^^.g'co.'i.c*^* 

kingdom,    but  it   is  generally  held,    that  they (^^iCo.Litug* 

were  virtually  repealed  by  5  Eliz.  c.  i.{d)y  and  ""f  ^^•^y^'"'*; 

they  are  here,  as  in  molt  other  countries,  allowed  Button,  132. 

to  merchandife ;     which   privilege  is   confirmed 

to  them  by  Magna  Charta,  and  divers  other  afts 

of  parliament  (^ ) :     and  the   fpirit  of   modern  (O  2.Ed.3.c.9. 

jurifprudence  rather  contrafts   than  extends  the9E«iw.3.c. i. 

dilabilities  of  aliens,  becaufe  the  ihutting  them  out 

tends  to  the  lofs  of  the  people,  which,  laborioufly 

employed,  are  the  true  riches  of  the  country  {f)  ;  (/)P'Halc,c.j. 

they  are   therefore  allowed  to  maintain  perfonal  '^^^"^"•»  ^^7. 

aftions,  for  this  privilege  is  effentiaily  necelfary 

to  their  charadler    as    merchants  (f).     An  alien  (^)  00X11.129. 

merchant  may,  upon  a  ftatute,  extend  lands;  and  And.  25. 

upon  office,  the  King  (hall  not  have  them  -,  and    ^*^'^*  *' 

upon  oufter  he  Ihall  have  an  affife ;  for  the  main 

end  and  defign  of  both   the   ftatute   ftaple  and 

merchant  was,  to  promote  and  encourage  trade, 

by  providing  a  fure  and  fpeedy  remedy  for  mer- 

chanrs-ftrangers    as   well   as   natives    to    recover 

their  debts  at  the  day  affigned  for  payment  {h).       (<b)  n.Edw.  3. 

So  an  alien-merchant  may  take  a  leafe  of    a?^"^^*  ^7- 
houfe  for  his  habitation,  for  years  only ;  though  mJrginc.  *^ 
formerly  leafes   of  any   dwelling-houfe   or  fliop 
made  to  an  alien-artificer  or  handicraft-man,  were 
void  by  32.i/(?/;.  8.  c.  16.  f.  13.     But  he  cannot         ^ 
rake  a  leafe  for  years  of  land,  meadow,  &c.  not 
being  neceflary  for  his  trade  and  traffic  (/)  ;  for  if  (';Co.Lit.2.U 
in  alien  trade,  he  muft  have  an  abode  among  us.   j^^^'^^' 

A  Denizen  is  an   alien   born,  but  who  has7-Cor*5- 
ibtained,  ex  donatione  RegiSy  letters  patent  to  tnake^''^^ Jj' 
im  an  Englijh  fubjedt.     A  denizen   is  a  kind  ofvau^h.  185. 
liddle  ftate  between  an  alien   and  natural-born  »2.Hcn,-8.c.8. 
rtyeft,  and  partakes  of  both  of  them.     He  may  ^*"    ^••3*^*** 
J^e   lands  by  purckafe  or  devife^  which  an  alien 
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may  not,  but  cannot  take  by  inheritance  ;  for  his- 
parent,  through  whom  he  mud  claim,    had   no 
inheritable  blood;  and   therefore  could    convey 
none  to  the  fon.      The  ifTue  of  a  denizen  born 
before  denization,  cannot  inherit  to  him ;  but  his 
iffue  born  after  may.     A  denizen  is  not  excufed 
from  paying  the  aliens  duty  ;  neither  can  he  be  ol 
the  privy  council,  or  either  houfe  of  parliament 
or  have  any  office  of  truft,  civil  or  military ;  o 
be  capable  of  any  grant  from  the  crown. 

Naturalization  cannot  be  performed  but  hm 
yfll  of  Parliament^  for  by  this  an  alien  is  pL^ 
exaftly  in  the  fame  ftate  as  if  he  had  been  bor~ 
in  the  King's   ligeance,  except  only   that  he     : 

fi,Will.3f.c.2.  incapable,  as  well  as  a  denizen^  of  being  a  memb« 
of  the  privy  council,  member  of  parliament,  &c. , 
and  no  bill  of  naturalization  can  be  received  in 

r.Geo. I.e. 4- either  houfe  of  parliament  without  fuch  difabling 
claufe  in  it.  Neither  can  any  perfon  be  natu- 
ralized, or  reftored  in  blood, unlefs  he  hath  received 
the  facrament  within  one   month   previous  to  the 

7-J*^''*^- *•  introduftion  of  the  bill,  and  unlefs  he  alfo  takes 
the  oaths  of  allegiance  and  fupremacy  in  the 
prefcnce  of  the  parliament. 

Thefe  are  the  principal  diftinftions  between 
aliens  J  denizens  ^  and  natives  :  but  it  may  h6  proper 
to  mention,  that  by  13,  Geo.  2.  c.  3.  every  foreign 
feaman  who,  in  time  of  war,  ferves  two  years 
on  board  an  Englijh  ihip,  is  ipfo  fa£lo  naturaliz- 
ed (j). 

4.     The  next  confideration  of  perfons  in  their 

relative  capacities  is,  according  to  the  order  of  our 

(b)  Sec  ante,    diftribution  (^),  the  clergy  and  laity. 
p.  18Z. 

ijo)  Sec  alfo   13.  Gco«  a.  c  7.  American    Colonies*     under    the 

zo.Gco.  2.  c.  24    and  i-  Geo.  3.  ciicutnfVances    therein    defcribe^ii 

c.    25.     by     which    all     foreign  wrr^  naturalized  to  all  intents aod 

Protfftants  and  Jewt^  upon  rhcir  purpofes,    a?    if    they   had    beefl 

ttfidiDg  I'cvcn  years  in  any  of  the  boin  in  thi»  kingdom. 

The 


THE   LAWS    OF    ENGLAND^ 


a»3 


The  Clergy  comprehends  all  pcrfons  in  holy 
orders,  ani  in  ecclefiaftical  offices.     A  clergyman  i.Bl.Com.377« 
cannot  be  compelled  to  ferve  on  a  jury,  nor  to 
appear  at  a  court  leet,  or  view  of  frank-pledge ; 
but  if  a  layman  is   fummoned   on   a  jury,    and  F  N.  b.  160. 
before  trial  takes  orders,  he  Ihall'notwith^anding  *•  {"^^ 
appear  and   be  fworn.     A  clergyman  cannot  be  *    *'"** ''°' 
chofen  to  any  te.nporal   office,  as  bailiff,  reeve,  Finch,  8s. 
conftable,  or  the  like;  and,  during  his  o\7n  con- 
cinual  attendance   on.  the  facred  fundion,  he  is 
privileged  from  arreds  in  civil  fuits.     In  cafes  of  50.e<!\v.3.c.5, 
felony    alfo,     a  clerk  in   orders   fliall  have  the  >*tt>fh.i.c.i6. 
benefit  of  clergy  more  tha^i  once,  without  being  *•  ^"^  ^37. 
branded  in  the   hand.      But   clergymen  are  in-  t.E^w.lc^ttJ 
capable  of  fitting  in  the  Hoiife  of  Commons ;  and  Com  journals, 
by  21.  Hen.  8.  c.  iq.  are  not  allowed  to  take  any  '^  oaobcr 

11  r  •  r  1     '553-  and 

lands  or  tenements  to  taim,  upon  pam  or  10 1.  g.  Feb.  1610. 
a  months  and   forfeiture   of  the  leafe;  nor  fliall  a"«*  17.  Jm. 
they  engage  in  any  manner  of  trade,  or  fell  any  ' 
merchandize^  under  forfeiture  of  the  treble  value. 

An  Archbishop  is  the  chief  of  the  clergy  in  a 
whole  province,  and  has  the  infpeftion  of  the 
bilhops  of  that  province,  as  well  as  of  the  inferior 
dergy,  and  may  deprive  them  on  notorious 
cauie.  He  has  alfo  his  own  diocefs,  wherein  he 
exercifes  ^///ro/^^/jurifdidion,  as  in  his  province 
he  exerciies  archiepifcopal*  As  archbifliop,  he 
calls  the  bilhops  into  convocation  by  virtue  of 
the  King's  writ  ;  receives  appeals  from  inferior 
jurifdidions  within  his  province;  becomes  guar- 
dian of  the  fpiritudities  of  the  vacant  fees  within 
his  province;  is  intitlcd  to  prefent  by  lapfe 
to  all  ecclefiafl:ical  livings  in  the  difpofal  of 
his  dioccfan  bifl^iops,  If  not  filled  in  fix  months^ 
has  a  cuftomary  prerogative,  when  a  bilhop  is 
confecrated  by  him,  to  name  a  clerk  or  chaplain  ; 
and  it  is  the  privilege,  by  cullom,  of  the  arch- 
bifhop  oi  Canterbury  to  crown  the  Kings  and  Queers 
of  this  kingdom,  [^e  hath  alio  a  power,  by 
25.  //^;7.  8.  c.  2j.  of  granting  difpenfations ; 
v^'hich  is  the  foundation  of    his  granting  fpecial 

P  ^  licenfes 
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licenfes  to  marry  at  any  place  or  time ;  to  hold 
two  livings,  and  the  like.  / 

A  Bishop  hath  power  and  authority,  befide  his 
facred  functions,  to   infpefl:  the  manners  of  the 
people  and  clergy,  and  to  reform  them  by  eccle- 
fiaftical    cenfurcs ;    for    which    purpofe    he    has 
feveral  courts  under  him,  which  are  holden  by  his 
CHANCELLOR,   and  may  vifit   at  pleafure  every 
part  of  his  diocefs.     It  is  alfo  the  bufinefs  of  a 
biftiop  to  inftitute  and  to  direft  induftion  to  all 
livings  in  his  diocefs.     An  archbifhop,  or  bifhop, 
is  eledted  by  the  chapter  of  his  cathedral  church 
by  virtue  of  a  licenfe  from  the  crown ;    and  the 
form  of  granting  a  licenfe  to  cleft,  is  the  origi^ 
Tial  of  the  con^e  tPelire.     By  the  25.  Hen,  8.  c.  20. 
it  is  enafted,  That  at  every  avoidance  of  a  bilhop- 
rick,  the  King  may  fend  the  dean  and  chapter  his 
ufual    licenfe  10  proceed    to   eleftion ;     which    is 
always  accompanied  with  a  letter  mijjive  from  the 
King,  containing  the  name  of  the  perfon  whom 
he  would    have  them  elect  ;    and  if  they  delay 
eledion  above  twelve  days,  the  nomination  (hall 
devolve  to  the  King,  who  may,  by  letters  patent, 
appoint  fuch  perlbn  as  he  plcafcs.     1  his  cledlioii 
or  nomination,  if  it  be  of  a  h'ljloop^  muft  be  figni- 
fieJ  by  the  King's  letters  patent  to  the  archbifhop 
of  the  province  ;  if  it  be  of  an  archbtjhopy  to  the 
other  archbifhop  and  tv/o    bilhops ;    or  to  four 
billiops ;  requiring  them  to  confirm,  invcft,  and 
confecnite  the  perfon  fo  defied  :  after  which,  the 
bifhop-r/e\.?-{hall  fiie  to  the  King  for  his  temporal'r 
ties^  ihall  make  oath  to  the  King  and  none  other, 
and  (hail  take  reftitution  of  \\\%  fecidar  poj^'ejilons  out 
of  the  King's  hands  only. —  Archbirhopncks  and 
bifhopricks  may  become  void  by  death,  depriva- 
tion for  any  very  grofs  and  notorious  crime,  and 
alf)  bv  rcfiornation.     All  refic; nations  muft  be  made 
'to  fomc  fuperior,  and  therefore  the  bifliop  muft 
refign  t3  his  metropolitan  ;  but  the  archbilhop  caa 
refign  to  none  but  the  King  himfelf. 

ADea^ 
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A  Dean  and  Chapter  are  the  council  of  the  3;  Co.  75. 
bifhop,  to  affift  him  with  their  advice  in  affairs  fc©.^'^'  '^^* 
of  religion,  and  alfo  in  the  temporal  concerns  of  his 
fee.     All  ancient  deans  are  elcfted  by  the  chapter  by 
conge  iT  elire  from  the  King,  and  letters  miflive  of 
recommendation,  in  the  lame  manner  as  bifhops : 
but  in  thofe  chapters  that  were  founded  by  Hemy 
VIII.  out  of  the  ipoils  of  the  diffolved  monafteries,  Gibfon,  173. 
the  deanery  is  donative,  and  the  inftallation  merely 
by  the  King's  letters  patent.     The  chapter,  con- 
fifting  of  canons  or  preherJaries,  are  lometimes  ap- 
pointed by  the  King,  fomctimcs  by  the  bifliops,  1.BI.C0383. 
and  fometimes  eleftcd  by  each  other. — Deaneries 
and  prebends  may  become  void  like  a  biflioprick 
by  death,    deprivation,    or  refignation. — And  if  C0.Lit.103. 
any  fpiritual  perfon  be   made  a  bilhop,  all  the 
preferments  of  which  he  was  before  poHeflcd  are 
void ;  and  the  King  may  prcfcnt  to  them  in  right 
of  his  prerogative  :  however,  they  arc  not  void 
by  the  eleiliony  but  only  by  confeaaiion.  Salk.  117. 

An  Archdeacon  hath  an  ecclefiaftical  jurif- 
didion  immediately  fubordinate  to  the  biihop 
throughout  the  whole  of  his  diocefs,  or  in  fome 
pam'cular  part  of  it.  He  is  ufually  appointed  by 
the  bifhop  himfelf,  and  hath  a  kind  of  epifcopal  i.  Bum's  Ecd* 
authority,  independent  of  the  bilhop.  Law,  6s. 

The  Rural  Dfaks  are  very  ancient  officers  o^^^^^^h^n* 
the  church,  but  almoli  grown  out  of  ufe,  though  ^'^*^*^*^^^* 
their  deaneries   flill    fubiid,   as   an    ecclcilaltical 
divifion  of  the  diocefs  or  archdeaconry. 

A  Parson,  pcrfona  ecchfuc^  is  one  that  hath  full 
porrefiion  of  all  the  rights  of  a  parochial  church. 
He  is  called  parfon,  ferfona^  bccaufe  by  his  per- 
fon, the  church,  which  is  nn  inviliblc  body,  is 
reprefcnted,  and  he  is  in  himuH  ^  ^W)W7?r/r7m/^,  Co- Lit.  30c. 
m  order  to  defend  and  protect  the  church  by  a 
perpetual  fucccli:on.  He  is  iomciirncs  called  the 
SECTOR  or  governor  of  t!ie  church,  but  the 
^fpellation  of  parson  is  the  moft  legal,  bene- 

P  4  ficial, 
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ficial,  and  honourable  title  that  a  parifti-prieft  can 
enjoy  ;  for  he  only  is  faid  vicemfeu  perfonam  eccUJii 
gerere.     A  parfon  has,  during  his  life,  the  free- 
hold in  himlelf  of  the  parfonage-houfe,  the  glebe, 
the  tithes,  and  other  dues.     But  thefe  are  feme- 
times  appropriated^  that  is  to  fay,  the  benefice  is 
perpetually  annexed  to  fome  fpiritual  corporation, 
either  fole  or  aggregate,  being  the  patron  of  the 
living,  whom  the  law  eftecms  equally  capable  ol 
providing  for  the  fervice  of  the  church  as  anj 
(ingle   clergyman.         This  appropriation   may  b( 
fevered,    and    the   church  become   difappropriaU 
two  ways. — First,  If  the  patron  or  appropriatoi 
prefents  a  clerk  who  is  inftituted  and  mduded  t( 
the   paifonage ;  for  the   incumbent  fo  inftitutcc 
and  indufted  is  to  all  intents  and  purpofes  com 
plete  parfon ;  and  the  appropriation,  being  one 
C^Lij,^5.     fevered,  can  never  be  re-united  again,  unlefsb; 
a  repetition  of  the  fame  folemnities.— And  whei 
the  clerk,  fo  prefented,is  diflind  frcni  thei;/Viir,th 
reftory,  thus   vefted   in    him,  becomes  what  1 
s*  Burn.  Bed.  called  dijinecurei  becaufe  he  hath  no  cure  of  fouh 
l-»w,  347-       having  a  vicar  under  him,  to  whom  that  cure  i 
committed. — Secondly,  If  the  corporation  whic 
has  the  appropriation  is  diflblved,  the  parfonas 
becomes  difappropriate  at  Common  Law  ;  becad 
the  perpetuity  of  perfon  is  gone,  which  is  nece 
fary  to  fupport  the  appropriation. 

A  Vicar,  therefore,  is  a  perfon  who  h: 
generally  an  appropriator  over  him,  intitled  to  il 
bed  part  of  the  profits,  to  whom  he  is  in  effc 
perpetual  curate,  with  a  {landing  falary  :  thouj 
in  fome  places  the  vicarage  has  been  confidcrab 
augmented  by  a  large  fhare  of  the  great  tithe 
ind  by  iq  Car.  2.  c.  8.  fuch  augmentations,  whi 
were  only  temporary,  are  now  rendered  perpetu 

The  method  of  becoming  2i  parfon  or  vl  vicar 
much  the  fame.     Holy  orders,  prefentation,  ini 
tution  and  induftion,  are  neceffary  to  both. 
|:he  Common  Law  a  deacon  of  any  age  might 
inftituted  and  induced  to  a   parlonage  or  vie; 
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age;  but   by    13.  EUz.  c.   12.  no  perfon  under 
twenty-three  years  of  age,  and  in  deacon's  orders, 
Iliall  be  prefented  to  any  benefice  with  cure :  and 
by  13*  &?  lit.  Car.  2.  c.  4.  no  perfon  is  capable  of 
being  admitted  to  any  benefice,  unlefs  he  hath 
been  firft  ordained  a  prieft ;  and  then  he  is,  in  the 
language  of  the  law,  a  clerk  in  orders.     Any  clerk  i.Banbtfl3« 
may  be  prefented  to  a  parfonage  or  vicarage,  that 
is,  the  patron  may  ofl'er  him  to  the  biJJjop  to  be 
iaftituted ;  but  the  bilhop  may  refufe  him  if  he 
is  excommunicated  and  remains  in  contempt  forty 
days(tf);  or  if  he  be  unfit(b).     If  the  bilhop  has (u)  2. RoU. 
no  objedions,  the  clerk  lb  admitted  is  next  to  be  Abr.  355. 
infiitute^  by  him,  which  is  a  kind  of  inveftiture  of^.  ^o.  '*^''^* 
the  fpiritua}  part  of  the  benefice ;  for  by  the  in- 
ftitution,  the  care  of  the  fouls  of  the  parifti  is 
committed  to  the  charge  of  the  clerk.     When  a 
vicar  is  inftituted,    he  (belide  the  ufual  form) 
takes,  if  required  by  the  bifhop,  an  oath  of  per- 
petual refidence  ;  for  the  maxim  of  law  is,  that 
Ticarius  non  kabet  vicar ium.     When  the  ordi^iary  is 
alfo  thepatronj  and  confers  the  living,  the  prcient- 
ation  and  inftitution  are  one  and  the  fame  aft,  and 
arc  called  a  r(?//a/i()//  to  a  benefice.     By  i>iJ}itution  or 
collation  the  church  is  full,  fo  that  there  can  be  no 
frcfti  prefentation  till  another  vacancy,  at  lead  in 
the  cafe  of  a  common  patron  ;  but  the  church  is 
not  full    againft  the   King  till  induction.      Upon 
inftitution  alfo,  the  clerk  may  enter  on  the  par- 
fonage-houfe   and    glebe,    and  take  the   tithes ; 
but  he  cannot  grant  or  let  them,  or  bring  an  adtio^i 
for  them,  till  induftion. — Indudlion  is  performed 
j)y  a  mandate  from  the  bilhop  to  the  archdeacon, 
•who  ufually  illiies  out  a  precept  to  other  clergy- 
men to  perform  it- for  him.     It  is  done  by  givmg 
^c  clerk  corporal  pofleflion  of  the  church,  as  by 
holding  the  ring  of  the  door,  tolling  a  bell,  or 
the  like ;  and   is  a  form  required  by  law,  with 
intent  to  give  all  the  parilhioners  due  notice  to 
whom  their  tithes  are  to  be  paid.     This,  there- 
"«,  is  the  inveftiture  of  the  temporal  part   of 
he  benefice,  as  inftitution    is   of  the   fpiritual; 
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and  when  a  ckrk  is  thus  prefsntedyinjliiutedj  and  /»- 
du5led^  he  is  then  and  not  before  in  full  and  complete 
poflTeflion,  and  is  called  in  law,  perfona  imperfonata^ 
Co.  Lit.  344.  or  parfon  imparfonie. — A  parfon  or  vicar  may  ceafc 
to  be  fo, — ift,  By  death. — 2d,  By  ceiGon  in  taking 
another  benefice ;  for  by  ri.Hin.  8.  c.  13.  if  any 
Cfo.  Ctr.  4ss«one  having  a  benefice  of  81.  per  annum  or  upwards 
in  the  King's  books,  accepts  any  other,  the  firft 
fhall  be  adjudged  void,   unlefs   he  obtain  a  dip- 
penfatiori. — 3dly,  By  confecration,  v/hich  is  when  a 
clerk  is  promoted  to  a  bifhoprick,  except  he  ob^ 
tains  a  commcndam. — 4th,   By  his  refignation,  ac-* 
cepted   by  the    ordinary. — 5th,  By  deprivation, 
either  by  canonical  cenfures,  or  for  fome  male- 
fa)  3  i-^lizc.6.feafance,  as  fimony  {d)\  maintaining  doftrines  in 
'*'^""**^''**  derogation  to  the  King's  fupremacy,  the  thirty-     , 
(*)i.  Eiiz.      nine  articles  C/'),  or  the  book  of  common  prayer  (f);    "j 
((r/13.  Ei'iz.    f^^  negleding  to  read  the  liturgy,  or  take  the  ab-    ■] 
c.  12       •    juration  oath  (//) ;    for   ufmg   any  other  form  of    1 
U)^i3-Ei«z-    prayer  than  the  liturgy  (fj;  for  abfenting  himfelf    j 
34.Car.2.  C.4.  fixty  days  in  one  year  from  a  popilh  bentnice  pre-    • 
^•^^''•"•^•^•fented    by   the  univerfity  (f)  :  in  all  which  and    \ 
[^) /.  vv^n. &  fimilar  cafes,  the  benefice  is //>^ /7<3<?  voicl,  with- --j 
Mary,  c  26.    out  any  formal  ftntcncc  of  deprivation  (^).  '^. 

(^)  6.  Rep.  30. 

A  Curate  is  the  loweft  degree  in  the  church,   : 
being  in  the  fame  fcate  that  a  vicar  was  formcrly^r^ 
an   OiHciating  temporary   miniitcr,    inftead  of  a^^*^ 
proper   incumbent ;    though   there  are   what  arc 
See  28. Hen.  8.  called  pcvyiiid  cnradcs^  wliere  all  the  tithes  arc 
^'  '1*  approDiiared,  and  no  vicaraec  endowed. 

ja.  Ann.  c«  12.    -i  *       ^  ^  o 

CiiURciTWARPENs  are  the  euardians  or  keepers 
of  the  church,  and   rcprtfehtatives  of  the   body 
of  the   pariih:     Tlicy   are  fometimes   appcinta' 
by  the  m'rniJJer^  and  fometimes  by  the  parijh;  an( 
fomctim.cs  by  both  together,    as  cullom  direfts 
They  are  a  kind  of  corporation,  and  are  cnablcdj 
by  that  name  to  have  a  property  in   goods  an( 
chattels,  and   to   bring  actions   for  the   ufe 
profit  of  the  narifli      They  may  be  removed, 
tbcn   called    to  account  by   adion    at    Commi 

Lav?i 
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Law.     Their  office  is,  tq  repair  the  church,  and  to 

make  rates  and  levies  for  that  purpofe.     They  are 

Mfo  joined  to  the  Overfcers  in  the  maintenance  of 

the  poor.     They  n>ay  levy  a  (hilling  on  fuch  as  do  uX^v.  lof. 

not  repair  to  church,  purfuant  tq  i .  Eliz.  c.  2.  and  ^^*  ^^^^ 

are  impowered  to  keep  perfons  orderly  while  they 

^e  there. 

ParishCleeks  and  Sextons  are  alfo  regarded 
by  the  Common  Law  as  perfons  who  have  free- 
holds in  their  offices  ;  and  therefore,  though  they 
may  hepuni/hed,  they  cannot  be  deprived  by  eccle-  **^®^^*  ^^^ 
(aitical  cenfures.  The  parifh  clerk  is  generally 
appointed  by  the  incumbent,  but  by  cuftom  may 
iiechofen  by  the  inhabitants;  and  if  fuch  cuftom 
appear,  the  court  of  King's  Bench  will  grant  acro.  Ctr.589, 
tmdamus  to  the  archdeacon  to  fwear  him  in. 

The  Laity,  as  contradiftinguiflicd  from  the 
^-Clergy,  may  be  divided  into  three  diftinft  ftates. 
Viz;  the  r/^/7,  the  miUtar/j  and  the  mariti»ie.  The 
Civil  State  includes  all  orders  of  men,  from  the 
higheft  nobleman  to  the  meaneft  peafant,  not  in- 
cluded under  the  defcription  of  the  clergy,  or  of  the 
f-inilitary  or  maritime  ftates ;  and  it  may  fometimes 
iindude  individuals  of  the  other  three  orders; 
ince  a  nobleman,  a  knight,  a  gentleman,  or  a 
ifant,  may  become  cither  a  divine,  a  foldier, 
a  feaman.  The  Civil  State  confifts  of  fhe 
\hUity  and  the  commonalty.  The  degrees  of  no- '^'*^*^  ^'^^^^ 
ility  now  in  ufe  are,  dukes ^  marquijfcs,  ^^^*/j,  ^^  infl.  Vej. 
rifiOU'fttSy  and  barons.  .'■'■' 

A  Duke,  as'  a   mere   title  of  nobility,  is  in- 
lor  in  point  of  antiquity  to  many  others,  yet  is 
iperior   to  all  in  point  of  rank,  being  the  firft 
le  of  dignity  after  the  Royal  Family. 

A  Marqjhs,  Mjrchio^  is  the  next  degree   of 
nWty.     His  odice  formerly  was  to  guard  the 
[tiers  and  limits  of  the  kingdom,  which  weie 

led  marches^  from  the  Teutonic  word  marcbe^  a 

limit; 
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limit ;  as  in  particular  were  the  marches  of  U^aks 
and  Scotland,  while  they  continued  to  be  enemies 
countries.  The  perfons  who  had  command  there 
were  called  Lord  Marchers  or  Marqueffes. 

An  Earl  is  a  title  of  nobility  fo  ancient,  that 
its  original  cannot  be  clearly  traced  out.  Among 
the  Saxons  they  were  called  euldormeny  eldermen, 
fignifying  the  fame  as  fenior  or  fe-'ctor  among  the 
Romans ;  and  alfo  fckiremanj  becaufe  they  had  each 
of  them  the  civil  government  of  a  feveral  dividon 
or  fhire.  After  the  No  man  Conqueft,  they  were 
for  fome  time  called  Counts  or  Countees,  from  the 
French.  It  is  now  become  a  mere  title,  they 
having  nothing  to  do  with  the  government  of  the^ 
county.  In  writs  and  commiffions,  and  other" 
formal  inftruments,  the  King,  when  he  mentions 
any  peer  of  the  degree  of  an  Earl,  ufually  ftylcs 
him  **  trufty  and  well-beloved  coujin  ;'*  an  appella- 
tion as  ancient  as  the  reign  of  Henry  the  fourth. 

A  Viscount,  or  Vice  Comes,  is  an  arbitrary  title 
of  hpnour,  which  never  had  any  ftiadow  of  office 
belonging,  to  it.  The  firft  inftance  of  the  title 
was  in  the  reign  of  Henry  the  fixth,  who  created 
1.  Inft-i.  John  Beaumont  a  peer  by  the  n^me  of  Vlfcoui^ 
Beaumont. 

A  Baron  is   the   moft  general  and  univeHal^ 
».  Inft.  5,6.    ^m^  Qf  nobility;  for  originally  every  one  oft] 

peers  of  fuperior  rank  had  alfo  a  barony  apn^xi 
to  his  other  titles.     But  it  hath  fometimes  hai 
pened,  that  when   an  ancient   baron  hath  b< 
raifcd  to  a  new  degree  of  peerage,  in  the  coui 
of  a  few  generations  the  two  titles  have  defccndi 
differently  ;  one  perhaps  to  the  male  defcendant 
the  other  to  the  heirs  general ;  whereby  the  eji 
dom,  or  other  fuperior  title,  has  fubfifted  withoi 
a  barony :    and  there  are  alfo  modern   inftai 
where  earls  and  vifcounts  have  been  created,  will 
put  annexing  a  barony  to  their  other  honours : 
that  now  the  rule  doth  not  univerfallv  hold,  tl 
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idl  fttrs  are  barons.  The  mod  probable  opinion  of 
the  origin  of  baronies  is,  that  they  were  the  fame 
with  our  prcfent  lords  of  manors. 

The  right  of  peerage  feems  to  have  been  origi- 
nally territorial ;  that  is,  annexed  to  lands,  honours, 
caftles,  manors,  and  the  like ;  the  proprietors  and 
pofrelTors  of  which  were  (in  right  of  their  eftates), 
allowed  to  be  peers  of  the  realm,  and  were 
fummoned  to  parliament  to  do  fuit  and  fervice  to 
their  fovereign ;  and  when  the  land  was  alienated, 
the  dignity  paffed  with  it  as  appendant.  Thus, 
the  biftfops  ftill  fit  in  the  Houfe  or  Lords,  in  right 
.of  fucceflion  to  certain  ancient  baronies  annexed, 
or  fuppofed  to  be  annexed  to  their  epifcopal  lands. 
But  afterwards,  when  alienations  grew  to  be  fre- GUnvir,  Bk.?. 
({aent,  the  dignity  of  peerage  was  confined  to  c-  »• 
ihc  lineage  of  the  party  ennobled,  and  inftead  of 
ttrritorial  became  perfonal.  Aftual  proof  of  a 
tenure  by  barony  became  no  longer  neceffary  to 
conftitute  a  lord  of  parliament ;  but  the  record  of 
the  writ  of  fummons  to  him  or  his  ancellors,  was 
admitted  as  a  fufficient  evidence  of  the  tenure. 

Peers  are  now  created  by  writ  or  by  patent ;  for 
rhofe  who  claim  by  prefcription,    muft  fuppofe 
cither  a  writ  or  patent  made  to  their  anceftors. 
The  creation  by  writ,  or  the  King's  letter y  is  a 
Tummons   to  attend  the  Houfe  of  Peers,  by  the 
ftyle  and  title  of  that  barony  which  the  King  is 
leafed  to  cpnfcr:  that  by  patent  is  a  royal  grant 
^afubje6V,  of  any  dignity  or  degree  of  peerage. 
^hc  creation  by  writ  is  the  more  ancient  way  ;  but 
man  is  not  ennobled  thereby,  unlefs  he  aftually 
:cs  his  feat  in  the  Houfe  of  Lords.     The  mott  wbulock, 
fual  way  is  to  grant  the  dignity  by  patent,  which  c-  "4- 
lures  to  a  man  and  his  heifs  according  to  the 
itations  thereof:    though    he    never    himfelfco. Lit.ifi- 
:cs  ufe  of  it,  yet  it  is  frequent  to  call  up  the 
left  fon  of  a  peer  to  the  Houfe  of  Lords  by 
it  of  fummons,    in   the  name  of  his  father's 
^nyi  becaufe  in  that  cafe  there  is  no  danger 
his  children's  loling  the  nobility,  in  cafe  he  never 
Lcs  his  feat;    for  they   will   fucceed  to   their 

grandfather. 
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grandfather.  Creation  by  writ  has  alfo  one  ad 
vantage  over  that  by  patent ;  for  a  perfon  create 
by  writ  holds  the  dignity  to  him  and  his  bein 
without  any  words  to  that  purport  in  the  writ ;  bi: 
in  letters  patent,  there  muft  be  words  to  dired 
the  inheritance,  elfe  the  dignity  only  enures  to  th 

C».  Lk.  9. 16.  grantee  for  life.  For  a  man  or  woman  may  b 
created  noble  for  their  own  lives,  and  the  dignit 
not  defcend  to  their  heirs  at  all,  or  defcend  only  a 
fonie  particular  heirs :  as  where  a  peerage  is  limit 
ed  to  a  man,  and  the  heirs  male  of  his  body  b] 
Elizabeth  \\\s  prefent  wife,  and  not  to  fuch  heirs  b3 
any  former  or  future  wife.  A  nobleman  (hall  b( 
tried  by  his  peers;  but  this  does  not  extend  tc 
biJhopSj  who,  though  they  are  lords  of  parliament, 
and  fit  there  by  virtue  of  the  baronies  which  thcj 

3»lnft-3o»  hold  jure  ecdcjia^  yet  are  not  ennobled  in  bloodj 
and  confequently  not />^^r5  with  the  nobility.  Bjf 
20.  Hen.  6.  c.  9.  peereffes,  either  in  their  own 
right  or  by  marriage,  fliall  be  tried  before  the 
fame  judicature  as  peers  of  the  realm..  If  a 
woman  noble  in  her  own  right  marries  a  com- 
moner, ^^(^  ft  ill  remains  noble,  and  Ihall  be  tried 

.  by  her  peers ;  but  if  Ihe  be  only  noble  by  marriage, 

*  then  by  a  fecond  marriage  with  a  commoner  ihc 

lofes  her  dignity ;  for  as  by  marriage  it  was 
gained,  by  marriage  alfo  it  is  loft.  Yet  if  I 
duchefs  dowager  marries  a  baron,  ftie  continues 

I.  Vent.  298.  a  duchefs  ftill ;  for  all  the  nobility  2iXQ  pares ,  and 
therefore  it  is  no  degradation.  A  peer  or  pecrcfi 
cannot  be  arrefted  in  civil  cafes.  A  peer  fitting  ia 
judgment  gives  not  his  verdift  upon  oath  like 

«•  Ih(1.  49.     ordinary  juryman,  but  upon  his  honour.     Bills  a 
chancery  alfo  he  anfwers  upon  his  honour, 
when  he  is  examined  as  a  witnefs  in  either  civil 
criminal  cafes,  he  muft  be  fvvorn.     A  peer  c; 
not  lofe  his  nobility  but  by  death  or  attamder- 

The   Commonalty,    like    the    nobility, 
divided  into  feveral  degrees.     The  firft  name  M 
dignity  after  the  nobility  is, 

•  - 

A.  D.  1344.        A  Kkicht  of  the  order  of  St.  George ^  or  ^fli 
%Mtti,i'yM'Gaj^er,  firft  infcituted  by  Edzuard  the  third. 

A  Kkic^v: 
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A  Knight  J?rf««^;Y/,  who,  if  he  has  been  created 
by  the  King  in  perlbn,  in  the  field,  under  the 
royal  banner  in  time  of  open  war,  ranks  by 
5.  Riib.  2.  c.  4.  and  i^.Ricb.  2.  c.  11.  next  after 
barons,  and  before  the  fons  of  vifcounts ;  .but^-Tnft.  6* 
othenvife  he  ranks  after  the  next  in  order.  Scidcn. 

Baronets,  which  title  is  a  dignity  of  inheri- 
tance, created  by  letters  patent,  and  ufually 
defcendible  to  the  iffue  male.  It  was  nrll  inlUtut- 
cd  by  King  James  the  firft,  A.  D.  161 1. — Next 
follow 

Knights  of  the  Baih  ;    an  order  inftitutcd  by 
Eenry  the  fourth,  and  revived  by  Gecrge  the  firft. 
They  are  fo  called  from  the  ceremony  of  bathing      / 
the  night  before  their  creation. — The  lad  of  thefe 
inferior  nobility  are, 

Knights   Bachelors^  the  moft  ancient,  though 
the  loweft,   order  of    knighthood   among  us. — 
These,  fays  Sir  Edward  Coke^  are  all  the  names  of 
dignity  in  the  kingdom,  Esqjjires  and  Gentle- ^*  ^°^*  *^7* 
MEN  being  only  names  of  worfhip. 

EsQjJiREs,  according  to  Camden,  are  of  four 
forts: — i.Theeldeftfons  of  knights, and  their  eldeft 
fons  in  perpetual  fucceffion. — 2.  The  younger  fons 
of  peers,  and  their  eldeft  fons  in  like  perpetual  fuc- 
ceffion.— 3.  Efquires  created  by  the  King's  letters 
patent  or  other  inveftiture,  and  tlieir  eldeft  fons. — 
4.  Efquires  by  virtue  of  their  offices,  as  juftices  of 
the  peace,  and  others  who  bear  any  office  under  the 
crown.  To  thefe  may  be  added,  the  Efquires  of 
Knights  of  the  Bath,  each  of  whom  conftitutes  three 
at  his  inftallation  ;  and  all  foreign,  nay  Iriji  peers ; 
for  not  only  thefe,  but  the  eldeft  fons  of  peers  of 
Great  Briiain,  though  frequently  titular  lords,  are 
only  Efquires  in  law  ;  and  muft  be  fo  named  in  all 
legal  proceedings. 

Gentleman  is  a  denomination  given  to  thofe  ^*  ^"^-  *^7« 
frho  ftudy  the  laws  of  the  realm,  who  ftudy   in^*  ^^^'^^' 
he  univeriities,  who  profcfs  the  hberal  fciences,  and, 
I  Ihort,  who  can  live  idly  and  v/ithout  manual 

labour. 
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labour,    and  will  bear  the  port,    charge, 
countenance  of  a  gciitleman. 

%,hA.HU       A  Yeoman  is  he  that  hath  free  land  of  i 
(hillings  by  the  year,  who  is  thereby  qualifie 
ferve  on  juries,  vote  for  knights  of  the  fhire, 
do  any  other  aft  where  the  law  requires  one  th 
probus  et  Irzalis  bomo^ 

Tradesmen,  Artificers,  and  Labour] 
form  the  reft  of  the  commonalty,  who,  as  we 
all  others,  muft  in  purfuance  of  i.  Hen.  5,  < 
be  ftyled  by  their  eftate,  degree,  or  myftery,  ii 
adtions  and  other  legal  proceedings. 


TABLE      OF      precedence. 


Barons. 


The  King's  children  and  grand- 
children. 

The  K>ng*s  brethren. 

The  King's  uncles* 

The  King's  nepSews- 

Archbifliop  of  Canterbury.. 

Lord  Chancellor  or   Keeper*  if  a 
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Archbifhop  of  York. 

L<»rd  Treafurer. 

Lord  Prcfidtni  of  the 
Cuuncily 

Lord  Privy  Seal, 

Lord  Great  Chamber- 
lain. But  fee  pri- 
vate ftat.  f.  Geo.  X. 

c   3- 

Lord  High  Conftablc 
Lord  Mai  (hall. 
Lord  Admiral. 

Lord  Steward  of  the  Houfehold. 
Lord  Chamberlain  of  the  Houfe- 
hold. 
Pukes< 
Marquiffes. 
Dukes  eldell  fons. 
Earls. 

Marquifles  elded  fon». 
IXikev  younger  fous. 
Vifcounts. 
£vU  dded  foDS. 


Mar^uilTcs  younger  foos* 

Secretary  of  State*  if  a  BilL 

Bifhop  of  London. 

Bi(hop  of  Durham. 

Bifliop  of  Winchcftcr» 

Bi(hops. 

Secretary  of  States  if  a  Baroi 

Barons. 

Speaker  of  the  HoufeofCom 

Lords  Commidioners  of  the 

Seal. 
Vifcounts  elded  (ons. 
Earls  younger  f(>n»> 
Barons  eldcft  fons. 
Knights  of  the  Garter. 
Privy  Councillors* 
Chancellor  of  the  Exchequ 
Chancellor  of  the  Duchy. 
Chief  Juftic^  of  the  King's 
Mafler  of  the  Rolls. 
Chief    Jufticc  of    the    Cc 

Pleas. 
Chief  Baron  of  the  Exchwj 
Judges  and  Barons  of  the  < 
Knights  Bannerets  Royal. 
Vifcounts  younger  fons. 
Barons  younger  fon». 
Baronets. 

Knights  Bannerets. 
Knights  of  the  Bath. 
Kni|^(us  Bachcioi:^. 
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The  Military  State  includes  the  whole  of 
the  Joldtery^  or  fuch  perfons  as  arc  peculiarly 
appointee!  among  the  reft  of  the  people  for  the 
ufcguard  and  defence  of  xSxt  realm. — Soon  after 
the  reftoration  of  King  Charles  the  fecond,  it 
was  thought  proper  to  recognize  the  fole,  right  of 
the  crown  to  govern  and  command  the  Militia, 
the  laws  relating  to  which  are  now,  by  the  ftajute 
of  26. G^^;  3.  c.  107^  reduced  into  one  Aft;  the 
general  fcheme  of  which  is  to  difcipline  a  number 
of  inhabitants  of  every  county^  choferi  by  lot, 
for  three  years ;  and  officered  by  the  lord  lieu- 
tenant^ the  deputy  lieutenants,  and  other  principal 
laudliolders^  under  a  commiffion  from  the  crown; 
They  are  not  compellable  tp  mafch  out  of  their 
counties^  tmlefs  in  cafe,  of  invaljon  or  aftual 
rebellion ;  nor  in  any  c^fe  compellable  to  march 
out  of  the  kingdom;  They  are  to  be  exercifed 
at  ftated  times  I  and  their  difcipline  in  general  is 
liberal  and  eafy  \  but  when  drawn  out  into  aftual 
fervice,  they  are  fubjeft  to  the  rigours  of  martial 
law,  as  neccflary  to  keep  them  in  order. — It  is 
one  of  thd  articles  of  the  Bill  qf  Rights,-  that  the 
iaifing  or  keeping  A  STAKBiNd  aIimy  within  the 
kingdom  in  time  of  peace,  unlefs  it  be  with  the 
fwr/r«/  of  Parliamerti^  is  againft  law  j  but  it  has 
for  many  years  paft  been  annually  judged  necef- 
fary  by  the  Legiflature  to  maintain,  even,  in 
time  ot  peace^  a  (binding  body  of  troops  under 
Ae  command  of  the  crowh^  who  are,  however^ 
^pfo  fa£lo  difbanded  at  the  expiration  of  every 
^ear^  unlefs  continued^  as  is  now  uniformly  doncy 

ironets  cfjcll  fons.'  j^i^quircs* 

oighu  eldeft  Tons*  M«nrlemefl[. 

aronets  younger  (otkii  Yfeomen. 

ni^tt  jrotiDger  f«ns«  Thiderm^n* 

Dtonclf.  Arti6cert* 

TJeants  at  Law*  Labbureri* 
oj^ori. 

1  *  *  .         • 

N.  B;  Married  women  and  ^^idowt  are  intiited  to  tbe  rank  ainonjff 
ch  other  as  their  hufbandi  would  refpe^tively  have  born  between 
nhfd res*  except  fuch  rank  be  pfofefHonal  or  ofBcial ;— and  unmanie4 
linen  to  the  faine  rink  as  their  elder  brbthen  would  bear  amtftf^ 
ai,  during  the  lives  of  their  fathers. 
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by  Parliament,  regulating  the  manner  in  whi( 
this  body  of  troops  are  to  be  provided  for. 

The  Maritime  State  is  nearly  related  to  tl 
form.er,  and  confifts  of  all  fuch  perfons  as  ha^ 
appointments  or  fervices  in   the   royal  navy 
England. 

Many  laws  have  been  made  for  the  fupply 

the  navy  with  feamen;  for  their  regulation  wh< 

on  board  ;  and  to  confer  privileges  and  rewan 

on  them  during  and  after  their  fervice. — Fi  rst,  f< 

their  fupply,  the  King  is  empowered  to  grant  con 

Foftcr'iRep.  miflSoris  ror  impreffing  them ;  andpariihesmaybin 

■54-  out  poor  boys  apprentices  to  mafters  of  merchan 

men/ who  (hall  be  protefted  from  being  impreffe 

for  the  firft  three  years.     Great  advantages,  alfc 

are  given  to  volunteer  feamen^  in  order  to  indue 

them  to  enter  into  his  Majefty's  fervice ;  and  ever 

foreign  feamah  who,   during  a  war,  (hall  ferv 

two  years  on  board  ah  Englijh  (hip,  is  ij>fo  fa& 

naturalized.     But  jijhermen^  ferrymenj  and  ^hanii 

watermen y  2LVt J  under  certain  circumftances,  pre 

(«)5.  Eiiz.     tefted    from   being   impreflTed  (tf). — Secondly 

7.  &  S.Will     'T^^  method  of  ordering  feamen  in  the  royal  fleci 

and   keeping  up   a  regular  difcipline  there. 


c    21. 


1.  Ann  c.  6. -direfted    by   certain   aft s  of  parliament  (^),  i 

ij.Gco.i^c.i';.  wh^c^^  almoft  every  po(rible  offence  is  fet  down.- 
1.GC0.2.C.14.  Thirdly,  With  regard  to  the  privileges  coi 

(7)?!?Gc'^^i '^^''^^^  ^^y^'^^'''^'  they  are  pretty  much  the  fan 
c.  13.  twith  thofe  confered  on  yiW/Vri  ;  being  provide 

Ye*,- when  maimed,  wounded,  or  fuperannuatc( 
«eS&her  by  Qounty  rates,  or  Gree/vwich  hofpital ;  ac 
by  I.  Geo.  2.  ft.  2.  c.  14.  no  feaman  on  board  h 
Majefty's  ihips  can  be  arrefted  fop'any  debt  Ic 
than  twenty  p6unds :  befide  this,  they  ha^ 
feveral  privileges  as  to  trades,  and  the  power  < 
making  nuncupative  tej}aments» 


r\ 


r  Having  confidered  perfons  in  the  reladvi 
'ca{)acities  of  kin^  and  fubjeSt,  clergy  and  laitjf 
npt^ility  and  commonalty y  the  military  and  the  marit'A 
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ftatc,  we  now  proceed  to  confider  perfons  in  the 
relation  of  puilic  officers,  and  incorporated  bodies. 

The  Sheriff  is  an  officer  of  very  great  an- 
tiquity in  this  kingdom,  and  is   called  in  Latin 
vice  comes y  as  being  the  deputy  of  the  earl,  or  comes y 
to  whom  the  cuftody  of  the  (hire  is  faid  to  have 
been  committed  at  the  firft  divifion  of  this  king- 
dom into  coimties ;  but  the  earls  in  proccfs  of 
time  being  delivered  from  the  burden,  the  IherifF 
now  docs  all  the  King's  bufinefs  in  the  county ; 
the  King  by  his   letters   patent  committing  cujlo- 
£am  comitates  to  the  meriff,  and  him  alone.     She- 
riffs, except  where  the  (hrievalty  is  of  inheritance, 
were  formerly  chofen  by  the  inhabitants  of  the  feve- 
ral  counties ;  but  thefe  popular  eleftions  growing 
tumultuous,   the  9.  Edw.  2.  ft,  2.     i/^.Edw.  ^. 
c.  7.     23.  Hen.  6.  c.  8.   and   21,  Hett.  8.  c.  20. 
;  enaft>  that  (heriffs  (hall  be  afligned  and  eledted  by 
'  the  chancellor,  treafurer,  prefident  of  the  King's 
council,    chief  juftices,    chief    barons,    all    the 
judges  and  great  officers  of  (l^te,  on  the  morrow  of 
[  M  Souls  in  the  Exchequer ;  which  is  now  altered 
to  the  morrow  of  St.  Martin^  where  they  propofe 
three   perfons  to  the  King,  who  afterwards  ap- 
points one  of  them  to  be  (heriflf.     The  office  of 
fteriff  cannot  be  determined  until  a  new  (heriff 
be  named,  unlefs  by  his  own  death  or  the  demifc 
E  ©f  the  Kine  ;  in  which  laft  cafe  it  is  now  enafted 
I  by  I.  Ann.  ft.  i.  c.  8.  that  all  officers  appointed  by 
ihc  preceding    King  may  hold  their  offices  for 
fix  months  after  the  King's  dcmife,  unlefs  Iboner 
difplaced  by  the  fucceflfon     By  i.  Rich.  2.  c.  11. 
mo  man  that  has  ferved  the  office  of  (heriff  for 
One  year,  can  be  compelled  to  ferve  the  fame 
ligain  within  three  years  after, — ^The  power  and 
duty  of  a  (heriff  are  either  as  a  judge,  as  a  keeper 
«f  the  King's  peace,  as  a  minifterial  officer  of  the 
pcrior  courts  of  juftice,  or  as  the  King's  bailiff* 
his  judicial  capacity  he  is  to  hear  and  determine  Dtl.  c.  4« 
cames  of  forty  fliillings  value  or  under,  in  his 
aaty  court.     He  is  likewife  to  determine  the 
m  0^2  eledtions 
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cleftions  of  knights  of  the  fliire,  of  coroners,  aild 
of  verdercrs;  to  judge  of  the  qualification  of  voters, 
and  to  return  fuch  candidates  as  he  Ihall  determine 
to  be  duly  eledled.  As  the  keeper  of  tbeKing^speaa^ 
both  by  the  Common  Law  and  fpecial  commif- 
(ion,  he  is  the  firft  man  in  the  county,  and  fupe- 
*.T^oIl.Rep.  rior  in  rank  to  any  nobleman  therein  during  his 
*^^*  office.     He  may  apprehend  and  conimit  to  prifon 

all  perfons  who  break  the  peace,  or  attempt  to 
break  it,  and  may  bind  any  one  in  a  recognizance 
to  keep  the  King's  peace.     He  may,  and  is  bound 
ix  officio  to  purfue  and  take  all  traitors,  murdcrcn, 
felons,  and  other  mifdoers,  and  commit  them  to 
gaol  for  fafe  cuftody.     He   is  alfo  to  defend  his 
country  againft  any  of  the  King's  enemies,  when 
they  come  into  the  land  ;  and  tor  this  purpofe,  » 
well  as  for  keeping  the  peace  and  purfuing  felons, 
he  may  command  all  the  people  of  his  county  t^ 
attend  him,  which  is  called  the  pojfe  comiiatusy  or 
power    of   the    county;    which  furamons  every 
'  pcrfon  above  fifteen  years  old,    and  under  the 
degree  of  a  peer,  is  bound  to  attend,  upon  warn- 
ing,  under   pain  of   fine  and    imprifonment.— 
In  his  minifterial  capacit^^  the  iheriff  is  bound  to 
execute  all  procefs  iflumg  from  the  King's  courts 
of  juftice.    In  civil  caufes  he  is  to  ferve  the  writ^ 
to  arreft,    to  take  bail,  to  fummon  and  return 
the  jury,  and   to   fee  the  judgment  of  the  law- 
carried   into    execution.     In    criminal    matters^ 
alfo,   he  anefts,    imprifons,   fummons  the  jur)v 
has  the  cuftody  of  the  delinquent,  and  executes 
the  fentence.    As  the  Ktng^s  bailiff y  it  is  his  bufinefs 
to  preferve  the  King's  rights  within  his  bailiwick^ 
by  feizing  all  lands  devolved  to  the  crown  bjr 
attaindjer  or  efcheat;   by  levying  all  fines  and 
forCeitures;    by   feizing  and   keeping   all  waifs^ 
wrecks,  cftrays,  and  the  like ;  and  by  coUe&ing  the 
King's  rdnts  within  his  county,  when  conunanded 
by  procefs  from  the  Exchequer. 

The  Under  Sheriff  is  the  iherifTs  deputy, . 
and  ufually  performs  all  the  duties  of  the  office;  \ 

but 
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but^  he  cannot  praftife  as  an  attorney  during  his 
office,  which  he  cannot  hold  for  a  longer  term 
than  one  year. 

Bailiffs,  or  Sheriffs  Officers,  are  either 
bailiffs  of  hundreds,  or  fpecial  bailiffs.  The 
former  are  officers  appointed  over  their  refpeftive 
diftrids  by  the  (heriffs,  to  colled  fines  therein,  to 
fiunmon  juries,  to  attend  the  judges  and  juftices  at 
the  afiizes  and  quarter  feflions.  The  latter  are 
generally  mean  perfons  employed  by  the  Iheriffs 
to  ferve  writs,  make  arrefts,  and  take  executions  ; 
and,  being  ufually  bound  to  the  (heriff  for  the  due 
execution  of  their  office,  are  called  Bound  Bailiffs. 

Gaolers  are  officers  under  the  (heriff,  for  he 
is  refponfible  for  their  condudt.  Their  bufineis  is 
to  keep  fafely  all  fuch  perfons  as  are  committed  to 
them  by  lawful  warrant ;  and  if  they  fnffer  any 
fuch  to  cfcape,  the  (heriff  muft  anfwer  it  to  the 
King  if  it  be  a  criminal  matter,  or  in  a  civil  cafei*  inft.  31. 
to  the  party  injured.  ^  ^"^'  *7«* 

The  Coroner,  Coronator,  ^  corondj  is  an  officer  Wood'i  inft. 

'    of  the  King  that  hath  cognizance  of  fome  pleas  *|Vj 
ot  the  crown.        He   is  to  be  elected  m  tull3.Edw.i,c.io. 
county  court,  by  the  freeholders,  upon  the  King's M.Edw.3.c.a. 
writ  de  coronatore  eligendoj  and  ought  to  have  lands 
in  fee  in  the  county  to  anfwer  all  people ;  though 
now  mean  perfons  execute  the  office.    The  num- 
ber of  coroners  is  not  fixed ;  in  fome  counties 
there  are  four,  be(ides  feveral  fpecial  coroners  in 
divers   liberties   and  privileged  places ;    as  the 
coroner  of  the  verge,  &c.;  and  by  charter,  feveral  18.Edwa.c3. 
corporations  have,  power  to  chufe   coroners  for J^  ^^  ^,^J^^ 
their  precinfts.    The  chief  ju(lice  of  the  King'sco.X'it.^sf. 
Bench  is  the  fovereign  coroner  of  the  realm,  and 
may  view  a  body  and  record  it  wherever  he  is. 
The  j)ower  of  coroner  is  t\t\icr  judicial  QX.miniJieriaL 
The  judicial  authority  of  coroner,  both  general 

^  uid  (pecial,  is  to  enquire  into  the  caufe  by  which 
fcay  perfon  came  to  a  violent  dcaUi,  to  pronounce 

m  Q^  3  judgment 
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judgment  upon  outlavries  in  the  county  couit^ 
to  take  and  enter  appeals  of  murder,  &c.  He 
may  alfo  enquire  of  the  efcape  of  a  murderer,  of 

i"ttnr'f/c.7  ^^^^""^-^^^^Cf  ^reck,  deodands ;  but  of  no 
'  felony,  except  of  the  death  of  a  man,  and  upon 
view  of  the  body.  The  minifterial  power  of  the 
coroner  is  only  as  the  (henflrs  fubftitute,  to  execute 
fuch  procefs  as  may  be  direded  to  him,  upon  a  juft 
exception  made  againft  the  iheriff.  The  coroner 
is  chofen  for  life,  but  may  be  difcharged  by  the 
King's  writ  ^  conmaiare  extmerandoj  for  a  caufe  tq 
be  therein  ailigned,  as  that  he  is  engaged  in  other 
buiinefs,  is  incapacitated  by  years  or  ficknefs,  hath 
not  a  ri.fiicieRt  eftate  in  the  county,  or  lives  in  an 
inconvenient  part  of  it.  By  25.  Geo.  2.  c.  29. 
which  appoints  the  mode  in  which  his  inquifition  is 
to  be  taken,  extortion,  neglect,  or  mifbehaviour, 
are  alfo  made  caules  of  removal. 

The  Custos  Rotulorum  is  the  kee|)cr  of  the 
records  of  the  county,  and  principal  juftice  of 
the  peace. 

The  Treasurer  of  xHECouNTY-is  he  tliat 
keeps  the  county  Itock.  There  are  two  of  them 
in  each  count)',  to  be  chofen  by  the  major  part  of 
the  juilices  of  the  peace  at  Eajttr  feflions. 

See  II. Geo. X.      J^-sTicEb  OF  THE  Pe ACE  OTC  pcrfons  appointed 
c.  20.  by  the  Kind's  commiflion,  to  keep  the  peace  of 

the  county  tor  which  they  are  appointed.  Some 
of  them  are  made  of  the  quorum,  from  the  words 
of  the  commiflion,  "  quorum  A.  B.  C.  D.  &  unum 
^^  effe  zolumus ;"    becaufe  fome  bufinefs  of   im- 
portance^ Ihall    not    be    difpatched  without  the    ] 
prefcnce  of  them,  or  one  of  them ;     and  now     ^ 
the  practice  is  to  raife  them  all  to  the  dignity  of    ] 
the  quorum.     When  any  juftice  intends  to  a<ft  under 
this  commiflion,  he  fues  out  a  writ   of  dedims 
fotcjlatem  from  the  clerk  of  the  crown  in  Chancery, 
empowering  certain  perfons,   therein  named,  to     \ 
*minillcr  the  uftial  oaths  to  him ;  for  until  thi^    : 
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be  done,  he  is  not  at  liberty  to  aft.     By  5.  Geo.  2. 
c.  II.  every  juftice  (except  as  it  is  therein  ex- 
cepted) fliall  have    lool.  per  annum j  clear  of  all 
deductions ;  and  if  he  afts  without  fuch  qualifica- 
tion, he  (hall  forfeit    lool. :    and   no  praftifing 
attorney,  folicitor,  or  proftor,  fliall  be  capable  of 
ading  as  a  juftice  of  the  peace.     The  office  of 
thefc  juftices    is    determinable, —  1.    By   demife 
of  the  crown;  that  is,  fix  months  after.     2.  By  i.Ann. c,«. 
cxprefs  writ  under  the  great  seal.     3.  By  fuper- 
Teding    the  commiffion    by    vviit  of  fuperfedeas^ 
which  fufpends  the  power  of  all  the  juftices,  but 
docs  not  totally  deftroy  it ;  for  it  may  be  again 
renewed  by  procedendo.     4.  By  a  new  commiffion, 
which   virtually,    though  filently,    difcharges  all  * 

former  juftices  that  are  included  therein ;  for 
two  commiffions  cannot  fubfift  at  once.  5.  By 
acceffion  of  the  office  of  Iheriff  or  coroner. — 
Their  power  is  pointed  out  by  the  words  of  the 
commiffion,  and  by  particular  ftatutes. 

Conservators  of  the  Peace  were  anciently 
what  the  juftices  of  the  peace  are  now,  and  were 
clefted  by  the  county,  upon  a  writ  direfted  to  the 
flicriff.     The  King  is  the  principal  confervator  of 
the  peace  within  all  his  dominions,  and  may  give 
authority  to  any  other  to  fee  the  peace  kept,  and 
to  punith   fuch  as  break  it :  hence  it  is  tifually 
called  the  King*s  peace.     The  lord   chancellor  or 
keeper,  the  lord  treafurer,  the  lord  high  fteward, 
the  lord  marftial  and  the  lord  high  conftable,  all 
the  juftices  of    the  court   of    king's   bench    by 
virtue  of  their  office,  the  mafter  of  the  rolls  by 
prefcription,    are    general     confervators    of   the 
peace  throughout  the  whole  kingdom,  and  may 
commit  all  breakers  of  it,  or  bind  them  in  recog- 
nizances to  keep  it :  the  other  judges  are  only  io 
in  their  own  courts; 

The  coroner  is  alfo  a  confervator  of  the  peace  Lamb.  it. 
within  his  own  county,  as  is  alfo  the  flieriff ;  arid  f"^?b.^$x 
both  of  them  may  take  a  recognizance  or  furety  of       '   '    :  f 
Ae peace.     Conftables,  tithing-men,  an^i  the  like, 
\^t  alfo  confervators  of  the  peace  within  their  own 

0^4  jurifdidlion ; 


J2^  THEOBJECTSOP 

jurifdidkion ;  and  may  apprehend  all  breakers  of 
the  peaqe,  and  comtriit  them  until  they  find 
fureiies  for  l^eeping  it. 

Constables,  ancient  ly  written  Coningfiables^  irom 

ionin^y  2L  Saxon  word  fignifying  king,  ajid  JlapUj 

ftabiiity  or  fafeguard,   are  ofncers  appointed  for 

.  the  prefervation  of  the  peace  in  hundreds,  pariflies, 

and  to\Yns.    They  are  of  two  forts,  higb-fofiftaiks 

a|id  petty-conftables.  The  former  were  ftrft  ordained 

by  the  ftatute  of  fFinchefiery  and  are  appointed  at 

the  court- leets  of  the  fran.chife  or  hundred  over 

which  they  prefidc;  or,  in  default  of  that,  by  the 

juftices  at  their  quarter  feffions ;  and  are  removable 

Wk«  IS**!      j)y  the  fame  authority  that  appoints  them.     The 

petty-conftables  are  inferiqr  officers,  chofeu  in  the 

fame  manner,  \n  every  tqwn  and  parifh,  fubordj- 

nate  to  the  high  conftable  of  the  hundred,  and 

they  include  in  their  ofEcial  chara(Ster  the  charac? 

tors  of  headborough,  ti thing-man,  or  borlholdcr, 

The  general  duty  of  all  coriftables  is  to  keep  thp 

peace  in  their  feveraj  diftridts ;  and  to  that  purpofc 

they  arreft,  imprifon,  break  open  houfes,  and  the 

like.      They  are  alfo,  by  the  ftatute  of  PFincbeftetx 

JO  keep  watch  ar^d  >Yard  ^|i  their  rofp^ftive  jurif- 

didions. 

Surveyors  of  the  Highways,  Every  parift 
is  bo\jnd  of  common  right  to  ke?p  the  high-road 
that  gp  through  it  in  good  and  lufficient  repair 
unlels,  by  realon  of  the  tenure  of  lands,  or  other 
wife,  thjs  care  is  ponCgned  to  fome  particula 
private  perfon ;  and  for  this  purpofc  a  furveyor  o 
the  highways  is  appointed  by  7.  Ceo.  3.  c.  42.  wh< 
is.  enabled  to  call  the  parifli  together,  and  to  fe 
them  upon  this  work,  Vinder  the  reftridion 
pientioned  in  the  aft. 
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Overseers  of  th^s  Poor  are  by  43.£i/z.  c.  3 
to  be  nominated  yearly  in  Eafter  week,  or  withi 
one  month  after ;  though  a  fubfequent  nominatio 
>yi}l  be  valid,  by  two  juftices  dwelling  near  th 

parifl 
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ptriOi.  They  muft  be  fubftantial  houfeholders, 
aad  fo  cxpreffed  to  be  ^in  the  appointment  of  the 
iuftices.    Their  office  and  duty  are  principally  to LdRay.t394* 

raifc  relief  for  the  poor,  and  to  provide  employ- 
ment for  fuch  of  them  as  are  able  to  work ;  for 
which  purpofe  they  are  empowered  to  make  and 
levy  rates  upon  the  feveral   inhabitants  of  the 
panih.     The  poor,  however,  muft  be  confined  to 
their  rcfpeAive  parifhes ;  and  by  13.^  14.  Car.  2. 
C.I2.  a  legal  fettlement  may  be  gained  by  birth, 
inhabitancy,  apprenticelhip,  or  (crvice.     ift.  By  sV**^'!^'* 
birth  ;  for  wherever  a  chifd  is  firft  known  to  be,     "^  ^' 
that  is  u\vF3js  primd  facie  the  place  of  fettlement, 
until  fome   oth^r  can   be   (hewn.    This  is  alfo 
Bhays  the  place  of  fettlement  of  a  baftard  child. 
But    in     legitimate    children,     there     may     be, 
adly, Settlements  by ^jr^;//j^^,  being  the  fettlement 
of  one's  father  or  mother  ;  all  legitimate  children 
being  reaUy  fettled   in    the   parilh    where  their  Saik.  5i«. 
parents  are  fettled,  until  they  get  a  new  fettlement  i-<i.Kay-4»73* 
for  themfelves.   A  new  fettlement  may  be  gained, 
jdly.  By  marriage ;  for  a  woman  marrying  a  man 
that  is  fettled  in  another  parifh,  changes  her  own 
fettlement ;  the  law  not  permitting  the  feparation 
of  hulband  and  wife.      But   if  the  man  has  no 
fettlement,  her's  is  fufpended  during  his  life,  if 
)ie  remains  in  England  and  is  able  to  maintain 
her;  but  in  his  abfence,  or  after  his  death,  or 
during,  perhaps,   his  inability,  (he  may  be  re- 
moved to  her  owii  fettlement. — The  other  methods  Bum.s.c.jraw 
of  gaining  a  fettlement  are  all  reducible  to  this 
one  oi  forty  days  rejidence  therein  :  but  this  forty 
days  rcfidence  (which  is  conftrued  to  be  lodging  . 
or  lyiiig  there)  muft  not  be  by  fraud  or  ftealth, 
or  in  any  clandeftine  manner  ;  but  accompanied 
'Vith  one  or  other  of  the  following  concomitant 
circumftanccs.    The  next  method,  therefore,  of 
gaining  a  fettlement  is,    4thly,  By  forty  days  refi- 
ll- dence  and  notice  ;  for  if  a  ftranger  comes  into  a 
parifh,  and  delivers  notice  in  writing  of  his  place 
of  abode,  an4  number  of  his  family,  to  one  of 
lie  overfeers,  which  muft  be  read  in  the  church, 

and 
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and  rcgiftered  (and  refides  there  unmoleftcd  for 
forty  days  after  fuch  notice),  he  is  legally  fettled 
thereby  ;  for  the  law  prefumes  that  fuch  a  one, 
at  the  time  of  notice,  is  not  likely  to  become 
chargeable,  clfe  he  would  not  venture  to  give  it, 
or  that  in  fuch  cafe  the  parifli  would  take  care  to 
remove  him.  But  there  are  alfo  other  circumftanccs 
equivalent  to  fuch  notice  :  therefore,  ^thly ,  Rentisgf 
for  the  year,  a  tenement  of  the  yearly  value  of  ten 
pounds,  andVefiding  forty  days  in  the  parifh,  gainsa 
fettlement  without  notice ;  upon  the  principle  of 
having  fubftance  enough  to  gain  credit  for  uich  a 
houfe.  6thly,  Being  charged  to,  and  paying  the 
public  taxes  and  levies  of  the  parifli  (excepting 
thofe  for  fcavengers,  highways,  and  windows); 
and,  7thly,  Executing,  when  legally  appointed, 
any  public  parochial  office  for  a  whole  year  in  the 
parifli,  as  churchwarden,  &c.;  are  both  of  them 
equivalent  to  notice,  and  gain  a  fettlement  if 
coupled  with  a  refidencc  of  forty  days.  8thly ,  Being 
hired  for  a  year  when  unmarried  and  childlcfs,  and 
ferving  a  year  in  fome  fervice ;  and,  pthly,  Being 
bound  apprentice  for  feven  years,  gives  the  fervant 
and  apprentice  a  fettlement,  without  notice,  in  that 
place  wherein  they  ferved  the  laft  forty  days, 
This  is  meant  to  encourage  application  to  trades, 
and  going  out  to  reputable  fervices.  lothly,  and  ; 
Jaftly,  Having  an  efiate  of  one's  own,  and  refiding  i 
thereon  forty  days,  however  fmall  the  value  jpiat  j 
be,  in  cafe  it  be  acquired  by  aft  of  law  or 
of  a  third  perfon,  or  by  defcent,  gift,  devife,  &c. 
is  a  fufficienr  fettlement;  but  if  a  man  acquire  it 
by  his  own  aft,  as  by  purchafe,  in  its  popular  n 
fenfe,  in  confideration  of  money  paid,  then,  unlefsJ 
^he  confideration  advanced  bond  fide  be  30I.  it  is 
no  fettlement  for  any  longer  time  than  the 
perfon  Ihall  inhabit  thereon.  He  is  in  no  cafe 
rcniovcable  from  his  own  property,  but  he  fliall 
ncit,  by  any  fraudulent  or  triflmg  purchafe  of  bis» 
own,  acquire  a  permanent  and  lading  fettlemcntii 
All  perfoiis  nor  lo  fettled  may  be  rcragvcd  \o  their 

own 
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•wn  iettlcment,  on  complaint  of  the  overfeers,  by 
two  juitices  of  the  peace,  if  they  (hall  adjudge- 
them  likely  to  become  chargeable  to  the  parifti 
inio  which  they  have  intruded,  unlefs  thoy  are  in 
a  way  of  getting  a  legal  fettlement,  as  by  having 
hired  a  houfe  of  lol.  per  annun^^  or  living  in  an 
annual  fervice  ;  for  then  they  are  not  removeable. 
And  inall  other  cafes,  if  the  pariih  to  which  they 
belong  will  grjint  them  a  certificate,  acknowledg- 
ing them  to  be  their  parilhioners,  they  cannof  be 
removed  merely  becaufe  likely  to  become  charge- 
able, but  only  when  they  become  actually  charge- 
able. But  fuch  certificate-perfons  can  gain  no 
fettlement  by  any  of  the  means  above-mentioned, 
unlefs  by  renting  a  tenement  of  lol.  per  annum ^ 
or  by  ferving  an  annual  office  in  the  pariih,  l>eing 
legally  placed  therein  :  neither  can  an  apprentice 
or  fervant  to  fuch  certificate-perfons  gain  a  fettle- 
ment by  fuch  their  feryice, 

Thb  Clerk  of  the  Market  is  an  officer  that  Wood't  inft, 
htth  cognizance 'of  weights  and  meafures;  and '®^- 
for  this  purpofe  hath  a  court,  in  which  he  inquires 
i  whether  they  are  of  the  proper  ftandard  ;  but  his 
|. office  is  confined  to  this  fubjed,  and  therefore  he 
|€mnot  fet  a  price  upon  any  article  in  the  matket  4.lnft.t7|. 
[Over  which  he  prefides ;  neither  can  he  take  any 
fee,  except  for  fealing;    for  if  the  weights   or 
jneafures  be  falfe,  they  ought  to  be  burned.     The 
rcife  of  this  office  is  now  rendered  almoft  ufe- 
fs,  for  the  juftices  of  affife,  oyer  and   termi- 
r,  jufticcs  of  the  peace,  Iheriffs  in  their  tourns, 
lords  in  their  leets,  may  and  do  enquire  of  Wood's  Inft. 
;  weights  and  meafures.  '^?T 

Governors  of  Houses  qf  Correction  are  tQ  Wood'tint. 

rogues  and  other  idle  pcrfons  to  work.     This  '*^''p.,. 
icer  and   his  prifon    doth   not  belong  to  the  ^3!  euL  c!  \^ 
rriff;    his  nomination,    duty,    and  allowance,  7-  Jac  i.  c  4. 

ig  fettled  by  feyeral  ftatutes.  s^'a^d  *c?l.' 

Having 
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Having  enumerated  the  feveral  charafters  under 

which  perfons  in  their  relative  capacities  are  con- 

lidered  as  public  officers,  we  proceed  to  confider 

^  thofe  perrons  diftingui(hed  by  the  name  of  Corpo- 

rations^  or  Bodies  Politic, 

WoodMnft.       A  Corporation  is   a  perfon,   in   a  political 
*****  capacity,  created  by  the  Law  ;   and  is   a  body 

politic  framed  by  policy  and  fiftion  to  endure 
m  perpetual  fucceffion  :  for  as  all  perfonal  rights 
die  with  the  natural  perfori,  and  as  the  necejEIary  \ 
forms  of  inverting  a  feries  of  individuals  one  after  4 
another  with  the  fame  individual  rights  would  be  j 
very  inconvenient,  if  not  imprafticable,  it  has  3 
been  found  neceffary,  when  it  is  for  the  advantage  :, 
of  the  public  to  have  any  particular  rights  kept  .jj 
on  foot  and  continued,  to  conftitute  artificial ferfom^  ^^ 
who  may  maintain  a  perpetual  fucceffion,  and  *>; 
i.Bl.Con).467.  enjoy  a  kind  of  legal  immortality.  The  firft  divi-  Jg 
fion  of  corporations  is  into  ag^re^ate  2LndfoU.         ^ 

Corporations  Aggregate*  confift  of  maoffi 
perfons  united  together  into  one  fociety,  and  arc 
kept  up  by  a  perpetual  fucceffion  of  members,  ib 
as  to  continue  for  ever;  as  mayor  and  commonaltyi 
dean  and  chapter,  mailer  and  fellows  of  a  collegei 
mailer  and  brethren  of  an  hofpital. 

« 

Ca.Li^43.         CORPORATIONS  SoLE  confift  of  onc  Dcrfon  onlf 

and  his  fucceflbrs  in  fome  particular  itation,  whiL:: 
are  incorporated  by  law,  in  order  to  give  tb 
fome  legal  capacities  and  advantages,  particula 
that  of  perpetuity,  which  in  their  natural  pcrfc 
they  could  not  have  had ;  as  a  king,  a  bittn 
Wood'!  Inft.  a  ^l^^n  of  fome  chapter,  an  archdeacon,  a  p 
ifA»  bendary,  pai-fon,  vicar,  the  chamberlain  of  2 

doriy  and  the  heads  of  feyen  hofpitals. 

Another  divifion  of  corporations,  either  folc 
aggregate,  is  into  ecclejiajlical  and  lay. 

Ecclesiastical   Corporations    are,  w/ 

the  members  thj^t  conipore  it  are  entirely  /J^/''/^ 
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ferfoHS ;  fuch  as  biftiops,  certain  deans,  preben- 
daries, archdeacons,  parfons,  and  vicars,  which 
are  fole  corporations ;  deans  and  chapters,  and 
the  like,  which  are  bodies  aggregate. 

• 
Lay  Corporations  are  of  two  forts,  r/V/7and 
deemojynary.  The  civil  are  fuch  as  are  eredted  for  a 
▼ariety  of  temporal  purpofes ;  as  the  King,  to 
prevent  any  interregnum  or  vacancy  of  the  throne ; 
a  mayor  and  commonalty,  bailiff  and  burgeifes, 
and  the  like,  for  the  advancement  and  regulation 
of  manufactures  and  commerce.  The  eleemofy- 
nary  fort  are  fuch  as  are  conflituted  for  the  per- 
petual diftribution  of  free  alms,  or  bounty  of  the 
Ibunder  of  them,  to  fuch  perfons  as  he  ha^ 
direfted ;  as  all  hofpitals,  colleges,  &c. 


A  Corporation  ihay  be  created  by  the  Com- 
monLaw,  by  the  King's  charter,  by  Aft  of  Parlia- 
ment, and  by  Prefcripcion.     When  a  Corporation 
is  created,  a  name  muil  be  given  to  it,  and  by 
that  name  alone  it  ^mud  fue  and  be  fued,  and 
do  all  legal  adts ;  for  the  name  is  the  very  being 
of  its  conftitution  :  and  though  it  is  the  will  of 
the  King  that  eredts   the  Corporation,  yet  the 
iwme   is  the  knot  of  its  combination,   without  Hob.  tu. 
^^hich  it  could  not  perform  its  corporate  functions.  >••  Co.  3^ 
^Vhcn  a  Corporation  is  duly  created,  all   other 
ncidents  are  tacitly  annexed  to  it:  as,— !•  To 
lavc  perpetual    fucceffion ;    and    therefore,    all 
Iggreeate  Corporations  have  a  power,  neceflarily 
mplied,   of  eledbing   members  in  the  room  of 
iich  as  go  off. — 2.  To  fue  and  be  fued,  implead  i.Roll.  Abr. 
»r  to  be  impleaded,  grant  or  receive  by  its  cor-  5'** 
orate  name,  and  do  all  other  ads,  as  natural 
«rfons  may. — 3.  To  purchafe  lands,  and  hold 
licm   for  the    benefit  of  themfelves  and   their 
jcceffors ;  and  10  have  a  common  feal.— ^4.  To 
lake  bye  laws,  or  private  ftatutes,  for  the  better 
overnment  of  the  Corporation.     An  Aggregate 
brporation  muft  always  appear  by  attorney;  it. 

cannot 
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canfiot  be  made  plaintiff  or  defendant  in  in 
aftion  of  battery,  or  for  the  like  perfonal  injuries; 
it  cannot  commit  treafon  or  felony,  or  other 
crime,  in  its  corporate  capacity,  though  its  members 
^  may  in  their  individual  capacities;  it  is  nor  capableof 
fuffering  a  traitor's  or  a  felon's  punilhment,  for  it 
is  not  liable  to  corporal  penalties,  nor  to  attain- 
der, forfeiture,  or  corruption  of  blood.  It  can- 
not be  executor  or  adminiftrator,  or  perform  any 
perfonal  duties.  It  cannot  be  feifed  of  lands  to 
the  ufe  of  another ;  neither  can  it  be  committed 
to  prifon,  and  therefore  cannot  be  outlawed.  It 
cannot  be  excommunicated,  or  fummoned  into  the 
ccclefiaftical  courts,  on  any  account.  But  an  Aggre- 
gate Corporation  may  take  goods  and  chattels  for 
the  benefit  of  themfelves  and  fuccelibrs,  which  a 

Co.  Lit.  4i.  Sole  Corporation  cannot  do.  In  Ecclefiaftical  or 
Eleemofynary  Corporations,  the  King,  or  founder, 
may  mark  out  the  niles  and  ordinances  they  Ihall 
obferve;  but  Corporations  inftituted  for  civil 
purpofes  are  only  fubjeft  to  the  Common  Law, 
and  their  own  bye-laws  not  repugnant  to  the  laws 
of  the  realm.  Aggregate  Corporations  alfo,  that 
have  by  their  conftitution  a  head,  as  a  dean, 
warden,  or  matter,  cannot  do  any  ads  during 
the  vacancy  of  the  headfhip,  except  only  appoint- 
ing another ;  but  there  may   be   a  Corporation 

See  jj.Hcn.8.. Aggregate  without  a  head,  as  the  Governors  of  the 

^  *^'  Charter- Houfe.     In  A ggregate  Corporations,  alfo, 

the  a<St  of  the  major  part  is  efteemed  the  aA  of  the 
whole.  No  Corporation,  of  any  defcription,  can 
take  a  devife  of  lands,  except  by  43.  Eliz.  c.  4. 

Hob.  136.  for  charitable  ufes;  which  exception  is  narrowed  b^ 
9.  Geo.  2.  c.  36.  by  an  abridgement  of  their  pn- 
'  vilege  of  purchafmg  from  any  living  grantor, 
without  the  King's  licenfe ;  which  purchales  made 
by  corporate  bodies  are  confidered  to  be  pur-  : 
chafes  in  mortmain^  of  which  we  (hall  treat  here- 
after.—The  Ordinary  is  the  vijitor  of  all  Ecclcfi*  ' 
aftical  Corporations ;  and  the  founder,  his  heir* 
and  affigns,  of  all  Lay  Corporations,  whether  Civil 
or  Eleemofynary.  A  Corporation  may  be  diflblvtd/ 
»•  Byadl  of  parliament.     2.  By  the  natural  death  ] 

of  ' 
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if  all  its  members,  in  cafes  of  an  Aggregate  Corpora- 
ion.  3.  By  furrender  of  its  franchiles  into  the  hands 
>f  the  King.  4.  By  forfeiture  of  its  charter  throuffh 
legligence,  or  abufe  of  its  franchifes ;  in  whien 
:ale  the  Law  judges  that  the  body  politic  has 
)roken  the  condition  upon  whigh  it  was  incorpo- 
^ted,  and  thereupon  the  incorporation  is  void. 
IVnd  the  regular  courfe  is,  to  bring  an  information 
n  nature  of  a  writ  o(  ^w  pyarrantOj  to  inquire.  By 
what  warrant  the  members  now  exercife  their 
corporate  power,  having  forfeited  it  by  fuch  and 
fuch  proceedings  ? 

We  now  proceed  to  confider  perfons  in  the  re-  Ante,  187. 
lative  capacities  of  mafter  and  fervant,  hu(band 
and  wife,  parent  and  child,  guardian  and  ward. 

Master  and  Servant. — Servants  are  of  feve- McnUi  Ser- 
ial kinds.     The  first  fort  acknowledged  by  the^antt. 
Laws  oi  England  are  menial  fervant  s;  fo  called  from  ,.Bi.Com.4i5* 
being  intra  moeniay  or  domeftics  living  within  the  Wood»i  l&ft. 
Wtf/b  of    the  houfe.      The  contract   or   relation  s*'  / 
arifes  from  the  hiring ;.    and  if  a  mafter  retains 
a  fervant  generally,  without  expreiSing  any  time, 
the  Law  conftrues  it  to  be  for  a  year;  but  the 
contraft  may  be  for  a  longer  or  (horter  term.     By  ^^-  ^»^'  4** 
theftatute  5.  Eliz.  c.  4.  all  fingle   men  between  ^•^•®-  **^ 
twelve   years  old  and   fixty,  and   married  men 
under  thirty  years  of  age,  and  all  fingle  women 
between  twelve  and  forty,  not  having  any  vifible 
ivclihood,  are  compellable  by  two  juitices  to  go 
)ut  to  fervice  in  hufbandry,    or  certain  fpecific 
rades;  and  on  every  general  hiring  for  a  year,  a 
|uarter*s  warning  muft  be  given  before  the  con- 
raft  can  be  diffolved,   imlefs  upon  reafonable 
aufc,  to  be  allowed  by  a  juftice  of  the  peace : 
ut  they  may  part  by  confent,  or  make  a  fpecial 
orgain.— The  second  kind  of  fervants  are  j/>- Apprendcct. 
rtnticeSj  from  apprendre^  to  learn ;  who  are  bound 
y  indenture,  with  their  own  confents,  or  by  the 
jrccmcnt  of  their  friends,  to  ferve  for  a  certain 
omber  of  years  in  fbme  trade,  upon  condition 

that 
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(a)  c.Eliz.c  4* 
43.  £liz»c«  2» 
1.  Jac>  I*  c»i$* 
7.  ]ac*  X*  c  3. 
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Ci'o.  Car.  179* 
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Labourers* 


Stewards* 
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Favors. 
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that  the  maftcr  (hall,  during  the  time,  inftroff 
them  in  his  art  or  myftery.    By  feveral  flatutes(j),» 
the  children  of  poor  perfons  may  be  apprentked 
out  by  the  Overfeers,  with  the  consent  of  two' 
juftices,  till  twenty-four   years  of  age,  to   fuch 
perfons  as  are  thought  fittings  who  are  compel- 
lable to  take  them ;  and  gentlemen  of  fortune, 
and  clergymen,  are  equally  liable  with  others  to' 
fuch  compulfion ;  for  which  purpofes  this  5.  £//z. 
c.  4.  and  43,  Eliz.  c.  2.  have  made  the  indenture 
obligatory,  though  fuch  parifti  apprentice  be  3 
minor.     By  the  firft  of  thefe  flatutes,  fi  3^.  four 
juftices,  in  open  fefTions,  have  power  to  difcharge 
apprentices  to   trades,    either  at  the  requeft  of 
themfelvcs  or  mafters ;  or   by  one  jiiftice,  with 
appeal  to  the  feffion,  who  may  diredt   reftitutioii 
of  a  ratable  (hare  of  the  money  giveh  with  the 
apprentice;  and  by  20.  Geo.  2.  c.  19.  parifh  ap- 
prentices may  be  difcharged  in  the  fame  manner 
by  two  juftices.     But  by   6.  Geo*  3.  c.  26.  if  an 
apprentice  with  whom  lels  than  ten  pounds  hath 
been  given,  runs   away  from  his  mafter,  he  is  ■ 
compellable  to  ferve  out  his  time  of  abfence,  or  | 
make  (atisfaftion  for  the  fame,  at  any  time  withid  j 
(even  years  after  the  expiration  of  the  original  j 
contraft. — AxHiRpfpecies  of  fervants  2lxq  labour  m^ 
who  are  only  hired  by  the  day  or  the  week,  and  do  j 
not  live  inter  mxnia  as  part  of  the  family.    By 
c^.Eliz.  c.  4.  all  perfons  meet  for  labour  (hall  be 
compelled  to  ferve  by  the  day  in  the  time  of  hay 
or  corn  harveft,  and  their  wages  (hall  be  aflfeffcd 
yearly  at  every  Eajlcr  feffion ;  which  rates  (hall  by 
i.Jac.  I.  c.  6.  be  publickly  proclaimed  by  the 
(heriff ;  and  no  labourer  retained  for  building  or 
repairing,  or  for  any  other  work  done  by  thegreatf 
(hall  depart  the  fame  before  the  finifliing  thercofj 
without  licenfe. — The  fourth fpecies  0?  fcrvan 
eiVCyJezc-ardsyfatlors^  and  bailiffs;  for  thefe  perfoi 
are  conlidered  by  the  law  as  fervants,  with  regari 
to  fuch  of  their  adts  as  affed  their  matters  or  en 
ployers   property.      Servants   by  a   hiring  for 
year,  and  apprentices  by  their  binding,  gain 

fcttleme 
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ittlement  in  the  parifti  where  they  ferve  the  laft 
)rty  days.     Apprentices  have  an  cxclufive  right  to  5-  Eliz.  e.  4. 
jcercife  their  trade  in  any  part  o(  England;  but  no^*^^^'^*^'*^' 
•ades  are  held  to  be  within  the  ftatute  of  5,  Eliz. 
.4.  but  fuch   as  were   in  being  at   the  mak- '-^^^^'i'- 
ig  of  it ;  the  following  a  trade,  however,  for  feven  LclRay.  ^Vf . 
ears  is  fufficient  to  obtain  this  privilege  without 
ay  binding.  A  mailer  may  correft  his  apprentice,  (o 
lat  it  be  done  with   moderation;  but  not  anyCro.  Car.  17$. 
ther  fervant :  and  by  5.  Eliz.  c.  4.  if  any  fervant,  **  ^^°^^*  **^' 
'orkman,    or    labourer,    affault    his   mafter    or 
liftrefs,  he   fhall   fuffer   a  year's   imprifonment, 
i  mafter  may  fupport  or  maintain  his  fei*vant  in 
ny  aftion  at  law  againft  a  ftranger,  or  may  bring  2. Roll.  Abr. 
Ji  aftion  againft  another  for  beating  or  maiming  "s- 
lim,  afligning,  as  a  ground  for  the  aftion,  a  lots 
>f  fervice ;  or  may  even  Juftify  an  affault  in  his 
lefence;  and  if  any  perlon  knowingly  hire  the  9*  Co.  113, 
ervant  of  another,  the  firft  mafter  may  have  an 
ftion  to  receive   damages  for   the  lols  of    his 
srvice,  both  againft  the  fervant  and  the  perfon 
iring  him.     But  a  mafter  is  anfwerable  for  the 
ft  of  his   fervant,    if  done   by  his   command, 
ither  exprefsly  or  impliedly  given  :  71am  qui  facit 
fr  alium,  facit  per  fe  ;  and  therefore  if  a  fervant  4*  Inft*  'of . 
3mmit  a  trefpafs  by  the  command  or  cncourage- 
lent  of  his  mafter,  the  mafter  (hall  be  guilty  of 
,  as  well  as  the  fervant.     Now,  whatever  a  fer- 
ine is  permitted  to  do  in  the  ufual  courfe  of  his 
jfinefs,  is  equivalent  to  a  general  command  ;  as 
I  pay  money  to  a  banker's  fervant,  the  banker 
anfwerable  for  it ;  or,  if  a  fteward  lets  a  leafe 
a  farm  without  the  owner's  knowledge,  yet  the 
/ner  muft  ftand  to  the  bargain,  for  the  letting 
ifes  is  in  the  regular  courfe   of  the   Reward's 
ifinefs;  and  a  wife,  a  friend,   or  relation,  that 
e  to  tranfaft  bulinefs  for  a  man,  are  quoad  hoc 
\   fervants.     If  a  fervant,    by  his   negligence,  ' 
es  any  damage  to  a  ftranger,  the  mailer  Ihall 
fwer  for   his   negledt ;  as  if  a  fmith's  fervant 
acs  a  horfe  while  he  is  flioeing  him,  an  aftion 

.R  liesi 
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lies   againft    th^   Qiaiter^    aii4   ^ot  ugainft    tb 
fcrvaac. 

pp.  Lit.iia,       Husband   and   Wife»      The  law   confidei 
^*^'  iparriage  in  no  other  light  than  a  civil  contrad 

and  therefore,  like  all  other  contradls,  it  is  goo 
when  the  parties  at  the  time  of  making  it  wei 
willing  to  contra6t,  able  to  contraft,  ^nd  adtual 
^/icontradt,  in  pfoper  form  of  law.  As  to  th 
firft,  the  maxim  is,  that  conjenfus,  non  concubitm 
facit  nuptias.  As  to  the  fecond,  all  perfons  ari 
>ble  to  contract  themfelves  in  marriage,  unlet 
they  labour  under  the  canonical  difabilities  of  pre- 
contraft,  confanguinity,  or  relation  by  blood,  and 
affinity  or  relation  by  marriage ;  and  fome  pur 
jicular  corporal  infirmities  (but  thefe  difabilities 
pnly  render  the  marriage  voidable,  and  not  ipfofaS^ 
void)';  or  under  the  civil  difability  of  a  prior 
marriage,  as  having  another  huiband  or  wife 
living ;  of  bping  under  age ;  of  wanting  the  con* 
fent  of  parents  or  guardians  ;  and  of  being  infanpi 
As  to  the  third,  no  marriage,  actually  performed, 
is  by  the  temporal  law  ipfo  faSlo  void ;  that  ij, 
celebrated  by  a  perfon  in  orders,  in  a  parilh 
church  or  public  chapel  (or  elfewhere  by  fpecial 
difpenfation),  in  purfuance  of  banns,  or  a  licenfc, 
between  fingle  perfons  confenting,  of  found  mind, 
and  of  the  age  of  twenty-one  years,  or  of  the  ag« 
pf  fourteen  in  males,  and  twelve  in  females,  with 
confent  of  parents  or  guardians,  pr  without  it  ifl 
cafe  of  widowhood*  And  po  marriage  is  voidable, 
by  the  eccleli^cal  law,  after  the  death  of  either 
of  the  parties,  or  during  their  lives,  unlefs  fwf 
the  canonical  impediments  of  pre-contrad,  of 
confanguinity,  of  affinity,  or  of  corporal  imbej^ 
cility,  fubfifting  previous  to  the  marriage*-i 
Marriages  may  be  difTolved  cither  by  death  pi 
divorce,  Divorce  is  either  a  vinculo  matrimo 
for  fome  of  the  canonical  caufes  before-menti 
ed,  and  thofe  e^cifting  before  the  marriage,  as 
always  the  cafe  in  confanguinity ;  not  fuperveni 
or  gulling  afterwards,  as  may  be  the  9afe  in  ^ffifli 
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JT  corporal  imbecility ;  or,  merely  a  men/a  et  thoroy 
for  fome  fupervenient  caufe,  which  makes  it  im- 


proper or  impoffible  for  the  parties  to  live  to- 
gether;   as  in   the  cafe  of  intolerable  ill-temper 
or  adultery  in  either  of  the  parties.     In  cafe  the 
divorce  is  ^  vinculo  matrimonii,    the  marriage  is 
declared  null,  as  having  been  abfoliitely  unlawful 
ab initio;  and  the  parties  are  therefore  feparated 
frofalute  animarum ;  but  in  divorce  a  men  fa  et  thoroy 
the  marriage  bond  isfufpended,  but  not  deftroyed. 
The  law  confiders  hujband  and  wife  as  one  perfon  ;  Co,  Lk.  112. 
for  the  very  bein^  or  legal  exiftence  of  the  woman 
is  fufpended  dunng  the  marriage,  or  at  lead  is 
incorporated  and   confolidated  into   that  of  the 
hulband :    under    whofe  wing,    protection,    and 
cover,    (he   performs  every  thing,  and  therefore 
is  called  a  feme  covert.     A  man   therefore  cannot 
grant  any  thing  to  his  wife,  or  enter  into  covenant 
with  her,  for  the  grant  would  be  to  fuppofe  herco.  LiMn, 
feparate  exiftence ;  and  to  covenant  with  her  would 
only  be  to  covenant  with  himfelf.     But  a  woman  Cf<>'Car.  55 '- 
may  be  attorney  for  her  hufband,  for  that  implies 
father  a  reprefentation  of,  than  a  feparation  from, 
her  hufband.      A  huft)ahd,  alfo,  may   bequeath  f.  N.  B.  17, 
any  thing  to  his  wife  by  will,  for  that  cannot  take 
tffeft  till  the  coverture  is  determined  by  his  death.  Co.Lit.  nx» 
A  jiufband  is  bound  to  provide  his  wife  with  necef- 
&ries,  and  if  (he  contrafts  debts  for  them,  he  is 
abliged  to  pay  them;  but  for  any  thing  befides 
leceffaries*  he  is  not  chargeable.     Alfo,  if  a  wife  Saik.  ii». 
Jopes  and  lives  with  another  man,  the  huft)and  sira.^'e'*?' 
%  not  chargeable  even   for  neceflaries ;  at  leaft 
f  the  perfon  who  furnilhes  them  is  fufEciently 
pprifed   of  the  elopement.     If  the  wife  be  in-  x.  Lev.  5, 
ebted   before  marriage,    the  huft)and  is  bound 
fterwards  to  pay  the  debt,  for  he  has  adopted  her 
ad  her  ciraimftances  together.     If  the  wife  be  3»  Mod  185, 
ijured  in  her  perfon  or  her  property,  (he  can 
"ing  no  adtion  without  her  hulband's  concurrence, 
id  ia  his  name  as  well  as  her  own  ;  neither  can  Saik.  119, 
c  be  fued,  without  making  her  hufband  a  de- 
Ddanc.      But  if  the  hufband  has  abjured  the  i.  Lev.  31s. 
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realm,  or  if  he  be  banifhed,  or  if  the  wife  lives  apart 
from  her  hufband  upon  a  feparate  maintenance, 
(he  may  contract  debts,  and  is  liable  to  be  fued 

Co.  Lit.  133.  for  them  alone.  In  criminal  profecutions,  alfo, 
the  wife  may  be  indifted  and  punifhed  feparately, 

I.  Hawk.  3.  for  the  union  is  only  a  civil  union.  But  in  trials  of 
any  fort,  they  are  not  allowed  to  be  evidence  for 
or  againft  each  other.  A  married  woman  how- 
ever may,  notwithftanding  her  coverture,  levy? 
fine,  or  do  any  other  ad  of  the  like  nature  ol 
record  ;  but  in  this  cafe  ftie  mud  be  folely  and 
fecretly  examined,  to  learn  if  the  aft  be  volun- 

Co.Lit.f.669.  (ary.  She  cannot  by  will  devife  lands  to  hei 
hufband,  unlefs  under  fpecial  circumftances ;  foi 

Co.  Lit.  XI 2.  at  the  time  of  making  it  (he  is  fuppofed  to  ht 
under  his  coercion/    A  wife  may  have  fecurity  ol 

c»     .,e  fi  .  the  peace  aeainft  her  hufband,  as  in  return  a  huf 

btra  478. 875.  r  •    .?  1  •         -r 

1107.  band  agamlt  his  wite. 

Parent  and  Child.  Children  are  of  two  forts, 
legitimate  7iWi\  fpurious.  A  Legitimate  Child  ii 
he  that  is  born  in  lawful  wedlock,  or  within  2 
competent  time  afterwards.  Pater  ejl  quern  nuptid 
demo^ijirant,  but  the  nuptials  mull  be  precedent  to 

Puflcndorf,     the  birth.     Parents  are,  by  a  principle  of  natural 

^'^  ^'  '.'•     law,  obliged  to  maintain  their  legitimate  children; 

bk.  23.  c.  2.  and  It  is  provided  by  43.  hltz.  c.  2.  that  the  father 
and  mother,  grandfather  and  grandmother,  of 
pobr  impotent  perfons,  (hall  maintain  them  at  their 
own  charge,  if  of  fufficient  ability,  according  as 
the  quarter  feffion  (liall  direft  :  and  by  5.  Geo.  i. 
c.  8.  if  a  parent  runs  away  and  leaves  his  children, 
the  churchwardens  and  overfeers  of  the  pari(h  fhall 
feize  his  rents,  goods,  and  chattels,  and  difpofeof 

a.^  Bum  ^^6  ^^^^^  towards  their  relief.  If,  therefore,  a  mother 
*  "  ^*  or  grandmother  marries  again,  and  were  before  fuch 
fecond  marriage  of  fufficient  ability  to  keep  the 
child,  the  hufband  (hall  be  charged  to  maintain  it. 
But  no  perfon  is  bound  to  make  this  provifion, 
unlefs  where  the  children  are  impotent  and  un- 
able to  work,  either  through  infancy,  difeafe,  01 
accident,  and  then  ^re  only  obliged  to  find  thenc 
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vith  neccffaries,  the  penalty  on  refufal  being  no 
more  than  20s.  a  month.     By  i.  /Inn*  ft,  i*  c.  30.  ^ 
if  Jewifh  parents  refufe  to  allow  their  protefl^nt 
children  fitting  maintenance,  fuitable  to  the  for- 
tune of  the  parent,  the  Lord  Chancellor  may  make 
fuch  order  therein  as  he  Ihall  fee  proper  :  and  by 
II. &  12.  ff^ilL  3.  c.  4.  the  fame  is  enaftcd,  as  to 
popifti  parents,  with  refpeft  to   their   protellant 
children.     It  is  alfo  the  duty  of  parents  io  proieSt  Ld.  Ray.  699. 
their  legitimate  children,  and  therefore  a  parent  is 
permuted    to    fupport  his  children   in    law-fuits, 
without  being  guilty  of  the  crime  of  maintaining 
quarrels  ;  he  may  alfo  juftify  affault  and  battery  in  *-lnft-5<54, 
defence  of  the  perfons  of  his  children.     The  laft  Puffcndorf, 
duty  of  parents  is  to  educate  their  children;  and  it*^^*^**^**^'"* 
is  therefore  provided    by   i.  Jac.  i.  c.   4.  and 
3.  Jac.  I.  c.  5.  that  if  any  perfon  fends  any  child 
under  his  government  beyond  the  feas,  either  to 
prevent  its  good  education  in  England,  or  in  order 
to  enter  into  or  refide  in  any  popiih  college,  or  to 
be  inftrufted,  perfuaded,  or  ftrengchcned  in  the 
popiih  religion,  he  Ihall  forfeit   lool.     And  bySccn.&n. 
3.£jr..i.  c.  2.  if  any  parent,  or  other,  fhall  fend^'^*"*^*  ^'^ 
or  convey  any  perfon  beyond  fea,  to  be  trained  up 
m  any  priory,  abbey,  nunnery,  popifh  univerfity, 
college,  fchool,  or  houfe  of  jefuits  or  priefts,  or 
in  any  private  popifh  family,  in  order  to  be  in- 
ftruded  in  the  popifh  religion,  he  (hall  be  dif- 
abled  both  in  law  and  equity.     The  power  of 
parents  over  their  children  is  given  to  enable  them 
10  perform  their  duty,  and  therefore  a  parent  may 
lawfully  correft  his  child,  being  under  age,  in  a 
reafonable  manner  ;  and  by  26.  Geo.  2.  c.  ^3.  the 
confent  of  the  parent  to  the  marriage  of  his  child 
is  abfolutely  neceffary  to  render  the  contract  valid^ 
A  father  has  no  other  power  over  his  fon*s  eftate, 
than  as  his  truftee  or  guardian ;  for  though  he 
may  receive  the  profits  during  the  child's  minority, 
yet  he  muft  account  for  them  when  he  comes  of 
age.     The  legal  power  oi  a  father  (for  a  mother j  as 
fuch,  is  entitled  to  no  power)  over  the  perfon  of 
his  children  ceafes  at  the  age  of  twenty- one,  yet 
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till  that  age  arrives,  his  empire  continues,  ev 

after  his  death ;  for  he  may  by  his  will  appoini 

uardian  to  his  children.     He  may  alfo,   duri 

[ife,  appoint  a  tutor  or  fchoolmafter,  who  is  th 

in  loco  parentis f  and  has  fuch  a  power  of  reftra 

and  correftion  as  may  be  neceffary  to  anfwer  i 

purpofes  for  which  he  is  employed.     The  dut 

of  children  to  their   parents  alfo  arifps  from 

principle  of  natural  jufticc  and  retribution,  anc 

child    is   juftifiable  in  defending  the  perfon 

41-  Eliz.  c.  2.  maintainiiig  the  caufe  of  his  parent ;  and  is  co 

pellable,  it  of  fufficient  abihty,   to  provide 

his    fupport. — Spurious    Children    are    thi 

whom  the  law  calls  baftards.     A  baftard  is  one  tl 

is  not  only  begotten  but  born  out  of  lawful  mal 

mony  ;  or,  if  the  father  and  mother  be  marri< 

is  born  fo  long  after  the  death  of  the  hufband,  th 

by  the  ufual  courfe  of  geftation,  he  could  not 

begotten  by  him.     So  alfo,  if  the  hufband  be  < 

of  the  kingdom,  or  extra  quatuor  mariaj  for  ab< 

nine  months,  fo  that  no  accefs  to  his  wife  can 

prefumed,  her  ilTue,  during  that  period,  fhall 

Co-  Lit.  444'  bajlard.;    but  during  coverture,    accefs   fhall 

Saik.  123.      prefumed,  unlefs  the  contrary  be  fhewn.     Ii 

3-P-Wm.  Z76.  divorce  alfo  a  men/a  et  thorOj  if  the   wife  brc 

tra*  925*        children  they  are  hajlardj  unlefs  accefs  be  prov 

but  in  a  voluntary  feparation  by  agreement, 

law  will  fuppofe  accefs,  unlefs  the  negative 

jalk.  123.      Ihewn.     So  alfo,  if  there  is  an  apparent  imp< 

bility  of  procreation  on  the  part  of  the  hufba 

Co.  Lit.  a4+«  the  ilfue  of  the  wife  fhall  be  baftard.      Likcw 

in  cafes  of  divorce  a  vinculo  Matrimonii^  all 

Co. Lit.  135'  ifTue  born  during  the  coverture  are  bayards; 

fuch  divorce  is  always  upon  fome  caufe  that  rende 

the  marriage  unlawful  and  null  from  the  beginni 

The  duty  of  parents  to. their  baftard  childrer 

principally  that  of  maintenance  ;  and  therei 

<«)i«^liz.c.3.the  Legiflature  hath  ordained  (<«),  that  whei 

7.^ac.  1.  c.  4  woman  is  deliveied,  or  declares  herfelf  with  cl 

1*3.  &  i4icar.of  a  baftard,  and  will  by  oath  before  a  jufticc 

1.  c.  II.        peace  charge  any  perfon  with  hiving  got  her  w 
^.Q^LCiJ.  ^jjjj^^  ^^^  ^^^.^  ^^jj^  ^^^^^  ^^^  p^^^^   ^^ 
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reh€nded,and  commit  him  till  he  givtf  s  feduritjr, 
er  to  maintain  the  child,  or  to  appear  At  the 
t  quarter  feflion  to  dif|)ute  and  try  [the  faft, 
if  the  woman  dies,  or  is  married  before  de- 
ry^  or  mifcarries,  or  proves  not  to  have  been 
child,  the  perfon  (hall  be  difcharged  :  other- 
thc  feffions,  or  two  juftices  out  of  feffionS, 
1  original  application  to  them,  may  take  order 
he  keeping  of  the  baftard^  by  charging  the 
ler,  or  the  reputed  father,  with  the  payment 
loney  or  other  fuftentation  for  that  purpofe, 
no  woman  can  be  compulfively  queftioned 
eming  the  father  of  her  child,  till  one  month 
•  her  delivery,     A  baftard  has  no  rights  but 
as  he  can  acquire^  for  he  can  inherit  nothing.  Go.  Lit.  j* 
g    looked    upon'   as   the   fon    of    nobody; 
le  may  gain  a  name  by  reputation,  though  he 
none  by  inheritance.     A  baftard  is  fettled  in 
)arilh  where  he  is  borii;  but  in  cafe  of  fraud,  as 
RToman  be  fent,  either  by  order  of  the  juftices^ 
>mes  to  beg  as  a  vagrant,  to  a  parifh  which 
does  not  belong  to,  and  drops  her   baftard 
; ;  the  baftard  Ihall  in  the  firft  cafe  be  fettled 
ic  parifh  from  whence  fhe  was  illegally  re-  Saik.  4*7. 
sd;  or,   in  the  latter  cafe,  in  the  mother's 
parifh,  if  the  mother  be  apprehended  for  her 
ancy.     A  baftard  cannot  be  heir  to  iny  one,  i7.Geo.a.e,|, 
er  can  he  have  heirs  but  of  his  own  body ; 
•eing  nullius  filiusj  he  is  of  kin  to  nobody,  and 
10  anceftor  from  whom  any  inheritable  blood 
>e  derived ;  and  can  only  be  made  legitimate 
\  of  parliament. 

7ARDIAN    AKD    WaRD.         Guirdians     are   ofi.peer.XVrtis. 

kinds  :-^i.  Guardians  by  nature ^    viZi    the  *^5«  703. 706. 
r  and,  in  fonie  cafes,    the  mother  of  the  \\^^il^^*' 

;  for  if  an  eftate  be  left  to  ail  infant,  the 
r  is  by  common  law  the  gliardian,  and  mtift 
mt  to  the  child  for  the  profitSi  By  the  con-  Co.  Lit.  St. 
ion  of  4.  y  5.  PhiU  fef  Mary^  c*  8.  the  father 
iflign  a  guardian  to  any  woman-child  under 
g€  of  fixteen ;  and  if  none  be  fo  affigned,  the  3.  Co.3f. 
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Co.  Lit,  81.     mother  fhall  be  guardian.     2.  Guardians  for  nur 

turCy  which  are  of  courfe  the  father  or  mothefj 

till  the  infant  attain  the  age  of  fourteen  years. 

and  in  default  of  father  or  mother,  the  ordinary 

ufually  affigns  fome  perfon  to  take   care  of  th( 

infant's  perfonal  eftate,    and  to   provide  for  hi 

2.  jonct,  90.    maintenance  and  education.     3.  Guardians  in  joe 

*•    *i^- '  3-    cage  J  or  by  the  Common  Law.     Thefe  take  plac 

oaly  when  the  minor  is  intitled  to  fom^  eftates  i; 

AmWcr'sRcp.  ^^^^s,  and  then  this  fpecies  of  guardianfliip  dc 

306.  volves  upon  his  next  of  kin,    to  whom  the  ir 

heritance    cannot  poffibly  defcend ;  for  the  k 

judges  it  improper  to  tmft  the  perfon  of  an  infar 

in  his  hands,  who  may  by  poffibility  become  he 

to  him.     Thefe  guardians  in  foccage,  like  tho 

for  nurture,  continue  only  till  the  minor  is  fou 

jeen  years  of  age ;  for  then,  in  both  cafes,  he 

r  prefumed  to  have  difcretion  fo  far  as  to  chufe  1 

2.  Brown's      ^wn    guardian.       4.    Tejiamentary  guardians     a 

Cafes inChan-  created  by  12.  Car.  2.  c.  24.  which  enafts  that  ai 

eery,  583.       father  under  age,  or  of  full  age,  may,  by  de 

or  will,  difpofe  of  the  cuftody  of  his  child,  eid^ 

born  or  unborn,   to   any  perfon  except  a  pop 

recufant,    either   in   pofleflion    or   reverfion,    1 

fiich  child  attain  the  age  of  twenty-one  years 

There  are  dXio  fpecial  guardians ^  by  cullom  of  L 

Co.  Lit.  88.     don  and  other  places  ;  but  they  are  particular  ( 

1. Peer.  Wins-  ceptions,  and  do  not  fall  under  the  general  la 

119. 5  I.        rpj^^  power  and  reciprocal  duty  of  guardian  i 

ward  are   the    fame,    pro  tempore,   as   that  of 

father  and  child ;  but  the  guardian,  when  the  w.' 

comes  of  age,    is  bound   to  account,  and  fli 

anfwer  for  all  lofles  by  his  wilful  default  or  neg 

gence.     The  praftice  of  many  guardians,  die 

fore,  is  to  apply,  account  to,  and  a6t  under  1 

direftion  of  the  Court  of  Chancery  ;  for  the  Ch: 

cellor,  by  right  derived  from  the  Crown,  is  1 

general  and  fupreme  guardian   of  all  infants^ 

well  as  idiots  and  lunatics;  the  feveral  capacitl 

Ante,  p.  182    privileges,    and   difabilities   of   whom,    we  h; 

to  18 J.  already  ^deavoured  to  defcribe. 

\  §  II. 
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§  II.     Of  Property. 

HAVING  in  the  preceding  feAion  confideredsccantc,  p. 
perfinSy  both  in  their  natural  and  relative  capacities,  "*'* 
"we  proceed  to  the  conlideration  oi property. 

Property  is  diftributed  into  two  kinds,  r^j/ i.Bl.Com.ii. 
zsAperfonaU  Real  Property  is  fuch  as  is  per- 
manent, fixed,  and  immoveable,  which  cannot  be 
carried  out  of  its  place ;  as  lands,  tenements,  and 
hereditaments.  Personal  Property  confifts  in 
goods,  money,  and  all  other  moveables ;  which 
may  attend  the  owner's  perfon  wherever  he  thinks 
proper  to  go.    And  firft. 


Of  Real  Property. 

Land  is  a  word  of  a  very  extenfive  fignification, 
and  comprehends  all  things  of  a  permanent,  fub- 
flantiai  nature,  not  only  gardens,  arable  grounds, 
meadows,  paftures,  moors,  waters^  rivers,  marflies,  ^ood'«  laft* 
fiirze,  heath,  but  alfo  mefluages ;  that  is,  houfes,  c<^Lit,  4. 
tofts,  or  places  where  houfes  once  flood,  mills, 
caftles,  &c.  in  Ihort,  any  ground,  foil,  or  earth     . 
whatfoevcr,   with  all   buildings  thereon.      Land 
alfo  is  of  indefinite  extent,  upwards  as  well  as 
downwards,  cujus  ejl  folum  ejus  ejl  ufque  ad  caelum ; 
and  therefore,  no  man  may  ereft  any  building,  or 
the  like,  to  overhang  another's  land ;  and  what- 
ever is  in  a  direft  line  between  the  furfacc  of  any 
land,  and  the  centre  of  the  earth,  belongs  to  the 
owner  of  the  furface  :  fo  that  the  word  land  in- 
eludes  not  only  the  face  of  the  earth,  but  every 
thing  under  it,  or  over  it. 

Tenement  is  a  word  of  ftill  greater  extent;  and  Co.Lit.if,2«. 
llvough,  in  its  vulgar  acceptation,  it  is  only  ap-  Wood's  inft. 
pVied  to  houfes  and  other  buildings,  yet,  in  its  Comyns.iSs. 

original,  *•  Bi.  Com. 
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original,  legal,  and  proper  fenfe,  it  fignifie^every 
thing  that  may  be  holdetij  provided  it  be  of  a  per- 
manent nature ;  whether  it  be  of  a  fubftantial  and 
fenfible,  or  of  an  unfubftantial,  ideal  kind.  Thus, 
hberum  tenementumj  frank-tenement  or  freehold,  is 
applicable  not  only  to  lands  and  other  folid  obje&s, 
but  alfo  to  offices,  rents,  commons,  and  the  like : 
and  as  'lands  and  houfes  are  tenements,  fo  is  an 
advowfon  a  tenement ;  and  a  franchife,  an  office, 
a  right  of  common,  a  peerage,  and  other  proper- 
ty of  the  like  unfubftantial  kind,  arc  all  ot  them, 
legally  fpeaking,  tenements. 

Co.  Lit.  6.16.  Hereditament  is  the  largeft  and  moft  com- 
a.inft.  19.116,  prehenfive  word  of  all,  and  fignifies  whatever  may 
Wood's^lnft?  t>e  inheritid,  or  may  come  to  an  heir;  be  it  corpo- 
1I4*  real  or  incorporeal,  real,    perfonal,    or    mixed; 

and  although  it  be  not  holden,  or  do  not  lie  in 
tenure.  Thus,  an  heir-loom,  or  implement  of 
furniture,  which  by  cuftom  defcends  to  the  heir 
together  with  an  houfe,  is  neither  land  nor  tcnc- 
'  nient,but  a  mere  moveable,  yet,  being  inheritable, 

3. Co.  2*  is  comprifed  under  the  general  word  hereditament; 
and  fo  a  condition,  the  benefit  of  which  may  de- 
fcend  to  a  man  from  his  anceftor,  is  alfo  an  here- 
ditament. Hereditaments  are  either  corporal 
ox  incorporeal.  Corporeal  are  fuch  as  affeft  the 
fenfes ;  fuch  as  may  be  feen  and  handled  by  the 
body  ;  all  which  may  be  comprehended  under 
the  general  denomination  of  land  only.  Incor- 
poreal is  a  right  iffuing  out  of  a  thing  corporate 
Co.L;t.  19.  (whether  real  or  perfonal),  or  concerning,  or 
annexed  to,  or  exercifeable  within  the  fame,  and 
is  not  the  objeft  of  fenfation ;  can  neither  be  feen 
nor  handled ;  a  creation  of  the  mind,  erifting 
only  in  contemplation  ,*  as  a  rent  iffuing  out  of 
lands  or  houfes,  or  an  office,  annuity,  tithes^  and 
the  like.  But  we  (hall  firft  enumerate  the  (cventl 
fpecies  of  real  property  which  are  confidered  of  a 
corporeal  nature,  and  then  proceed  to  ftate  thofo 
of  the  incorporeal  kind. 

I.  A  Fee- 
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I.  A  Fee-Simple.   An  cftate  in  fee-fimplc,/fO- Wright's  Ten. 
iMmJmpleXy  is  where  one  hath  lands  or  tenements  H7- 
o  hold  to  him  and  his  heirs  for  ever.     This  iSx.Bi.CtJm',o4. 
»roperty  in  its  higheft  degree,  for  a  man  cannot  Wood's  inft. 
ave  a  greater  eftate  ;  and  the  owner  is  faid  to  be  "  ' 
rifed  thereof  abfolutely  in  dominico  fuOy  in  his  own 
tmefne.     To  have  a  fee  is  to  have  an  inheritance ; 
nd  fee-JimpU  implies  that  it  is  to  the  heirs-general, 
ftd    not  limited  to  any  fpecial  line  of  defcent. 
ut  all  lands  were  originally  holden  of  fome  fupe-  Glanvill,bk.9, 
ior  lord ;  and  even  at  this  day,  in  contemplation  c. 4- 
if  law,  the  abfolute  or  allodial  property  in  all  lands  p^*^'  ^^^ 
s  fuppofed  to  refide  in  the  Kmg ;  and  therefore.  Bacon's  Hift. 
although  an  eftate  in  fee-fimple  is  faid  to  be  a^fEng-^^*^- 
man's  demefne,  dominicum^   or  property,  fince  it  wright'tTcn. 
belong  to  him  and  his  heirs  for  ever,  yet  it  is  of '54« 
a  qualified  or  feodal  nature,  his  demefne  as  of  fee ; 
that  is,  not  purely  and  limply  his  own,  fince  it  is 
held  of  a  fuperior  lord,  m  whom  the  ultimate 
property  rcfides.  All  other  eftates  and  interefts  are 
derived  out  of  a  fee-fimple,  and  therefore  there 
mufl  be  a  fee-fimple  at  laft  in  fomebody,  otherwife 
the  lands  are  in  abeyance ^  that  is,  in  confideration 
and  cuftody  of  law  only :  as  if  one  grants  a  leafe  for 
twenty-one  years,  or  for  one  or  two  lives,  the  fee- 
fimple  remains  vefted  in  him  and  his  heirs,  and 
after  the  determination  of  thefe  years  or  lives,  the 
land  reverts  to  the  grantor  or  his  heirs,  who  (hall 
hold   it  again  in  fee-fimple  :   but  if  a  grant  be 
made  to  John  for  life,  and  afterwards  to  the  heirs 
>f  Richard^    the    inheritance    is    plainly    neither 
rrantcd  to  John  nor  Richard^  nor  can  it  veft  in  the 
leirs  of  Richard  till  his  death;  for  ne7no  eft  hifresco.L'n.ce^'j. 
nveniisi   it  'remains,    therefore,   in   waiting,    or 
ibcyance,  during  the  life  of  Richard.     The  word 
eirs  is  neceflTary  in  order  to  make  a  fee ;  for  if 
md  be  given  to  a  man  for  ever,  or  to  him  and  his 
Signs  for  ever,  this  vefts  in  him  but  an  eftate  forCo.  Lk.  a. 
fe.     But  this  rule  does  not  extend  to  devifes  by 
ull,  to  fines  or  recoveries^  to  creations  of  nobidty^ 
>    grants  of  land  td  fole  corporations  and   thcif 
ccejfors,  or  to  the  cafe  of  the  King ;  for   by  a 

devifc 
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devife  to  a  man  for  ever,  or  to  one  and  his  afligr 
for  ever,  or  to  one  in  fee-fimple,  ihe  devifor  hat 
an  eftate  of  inheritance.  In  fines  and  recoveriej 
the  eftate  of  inheritance  paffes  by  operation  c 
law ;  in  the  creation  of  nobility,  the  word  heit 
is  implied ;  and  in  the  ^afe  of  corporations,  and  th 
King,  the  word  ^^  fuccejfors*'  fupplies  the  place  o 
**  heirs  *^ — A  fee,  or  eftate  of  inheritance,  is  di 
vided  mtojimple  or  abfolute^  which  we  have  ahead 
defcribed,  and  into  conditional  and  qualifud 
therefore, 

Hcywoodon  2-  A  Base  or  qualified  fee  is  fuch  a  one  as  hatl 
Eieabni,  a  qualification  fubjoined  thereto,  and  which  mul 
^  *^'  be  determined  whenever  the  qualification  annex 

ed  to  it  is  at  an  end ;  as  a  grant  to  A.  and  hi 
heirs,  tenants  of  the  manor  ol  Dale  ;  the  grant  i 
determined  when  the  heirs  of  A.  ceafe  to  b 
tenants  of  that  manor.  It  is  a  fee,  becaufe  b 
poflibility  it  may  endure  for  ever;  but  bafe  c 
qualified^  becaufe  it  may  end  fooner. 

Heywood,  p.       3.  A  CONDITIONAL  Fee,  at  Common  Lav^ 

47.  was  a  fee  reftrained  to  fome  particular  heirs,  i 

om.    9-^^^j^^jQj^  q£  others  :  as,  "  to  the  heirs  of  a  man 

*'  body,"  or,  '*  the  heirs  male  of  his  body."  ) 
was  a  fee  J  becaufe   it   might  poffibly  endure  fc 

Wrieht'iTcn.  ^^^^ »  ^^^  condifional,  becaufe  the  condition  ex 
187.  preffed  or  implied  at  its  creation  was,  that,  0 

failure  of  fuch  particular  heirs,  it  (hould  revei 
to  the  donor.  Under  the  ancient  rule  of  con 
ditional  fees  remain  annuities,  and  fuch  like  in 
heritances  as  fall  not  within  the  ftatute  De  Doni 
As  foon  as  the  grantee  had  any  iffue  born,  hi 
eftate  was  fuppofed  to  become  abfolute,  by  pci 
formance  of  the  condition,  at  leaft  fo  far  as  t 
enable  him  to  alien  it,  to  forfeit  it  for  high-tres 
fon,  and  to  charge  it  with  certain  incumbrance 
But  upon  the  conftnidlion  of  i^.Edzc;.  i.  c. 
commonly  called  the  ftatute  De  DoniSj  the  judg 
determined  that  the  donor  had  no  longer  a  coi 
ditional  fee-fimple,  which  became  abfolute  ai 
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at  his  own  difpofal  the  inftant  any  iflue  was  born ; 
but  they  divided  the  eftate  into  two  parts,  veiling 
in  the  donor  the  ultimate  fee-fimple  of  the  land, 
cxpeftant  on  the  failure  of  iflue ;  which  expec- 
tant eftate  is  what  we  now  call  a  reverfion ;  and 
leaving  in  the  donee  a  new  kind  of  particular 
eftate,  which  they  denominated  a  fee-taiL 

4.  Estates-Tail  are  Qixhcr  general  or  JpeciaL  Hey  wood,  4,%^ 
Tail  general  is  where  lands  and  tenements  are^-BJ*S^n^"3* 
given  to  one  and  the  heirs  of  his  body  begotten:  ^%^^J^'^ 
which  is  called  tail-general,  becaufe,  how  often  Wrighf»Teii. 
foeverfuch  donee  in  tail  be  married,  his  ifllie  in  '^^' 
general,  by  all   and  every  fuch  marriage,  is,  in 
lucceffive  order,  capable  of  inheriting  the  eftate-  piowd.  14a. 
tail,  by  the  form  of  the  gift.     Tenant  in  tail-fpecial : 
is  where  the  gift  is  reftrained  to  certain  heirs  of  the 
donee's  body,  and  does  not  go  to  all  of  them  in 
general.     And  this  may  happen  ieveral  ways ;  as 
where  lands  and  tenements  are  given  to  a  man  and 
the  heirs  of  bis  body  on  Mary  his  now  wife  to  be  be* 
gotten:  here  no  iffae  can  inherit,  but  fuch  fpecial 
iflue  as  is  engendered   between  them  two;  not 
fuch  as  the  huft)and  may  have  by  another  wife ; 
and  therefore  it  is  called  fpecial  tail.  The  words  of 
inheritance,  "  to  him  and  his  heir Sy*  give  an  eftate 
m  fee;  but  they  being  heirs  to  be  by  him  begotten^ 
makes  it  a  fee-tail ;  and  the  pcrfon  being  limited 
on  whom  fuch  heirs  Ihall  be  begotten,  viz.  Mary 
tisprefent  wife,  makes  it  a  fee-tail  fpecial.    Eftates 
in  general  and  fpecial  tail  are  farther  diverfified  by 
the  diftinftion  of  fcxes  in  fuch  intails ;  for  both  ' 
of  them  may  be  either  in  tail-male^  or  in  tail-fe- 
tnale:  as  if  lands    be   given  to   a  man  and    the 
heirs  male  of  his  body  begotten^  this  is   an  eftate  in 
;ail-male  general ;  but  if  to  a  man  and  the  heirs 
^emale  of  his  body  on  his  prefent  wife  begotten^  this 
san  eftate  in  tail-female  fpecial.     And  in  cafe  of 
n  intail  male,  the  heirs  female  ftiall  never  in* 
erit,  nor  any  derived  from  them  ;  nor,  e  conver* 
',  the  heirs  male  in  cafe  of  a  gift  in  tall-female.  Co.Lit.r.  i6» 
iS  the  wor^  heirs ^  or  fomc  other  word  of  inherit  **•  ^^  ^^ 

tsnce^ 
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tancej  is  neceflary  to  create  a  fee,  fo  the  word  kij, 
or  fome  other  word  oi procreation j  is  neceflary  to 
make  an  eftate  tail,  and  afcertain  to  what  heirs  the 
fee  is  limited  ;  and  if  either  the  words  of  inheri- 
tance or  procreation  be  omitted,  it  will  not  be  an 
eftate  tail ;  but  in  laft  wills,  cftatcs  tail  may  be 
devifed  by  irregular  modes  of  expreffion,— 
Co.  Lit.  2T.  Frank-marriage  is  an  obfolete  fpecies  of  eftates 
j.Roij.Ab.67.  Jail    yet  ftill  capable  of  fubfifting  in  law ;  which 

Plowd.  158.     .       '   /  ^  .         K^ 

Moor,  643-  ^h  where  tenements  are  given  by  one  man  to 
another,  together  with  a  wife,  who  is  the  daugh- 
ter or  coufin  of  the  donor,  to  hold  in  frank- 
marriage  :  and  in  this  cafe  the  v/ord  frank-marriage 
gives  the  donees  an  eftate  in  tail-fpecial.  The 
incidents  to  a  tenancy  in  tail,  under  the  ftatute 
De  DoniSj  are  chiefly,— i.  That  the  tenant  may 
commit  wafte,  2.  That  the  huft^and  of  a  female 
tenant  in  tail  may  be  tenant  by  the  courtefy ;  and 
3.  That  it  may  be  barred  by  fine  or  recovery.— 
And  thefe  four  fpecies  of  eftates  are  alone  eftates 
of  inheritance ;  thofe  which  follow  being  freeholds, 
but  not  of  inheritance. 

^.Bi.Com.iao.      5.ESTATESFORL1FE  arc,  where  a  leafe  is  made 
J^"f^^»^9o-  of  lands  or  tenements  to  a  man  to  hold  for  the 
Co!  Lit. 41.  b.  term  oi  his  own  life,  or  for  that  of  any  other 
CVo.  jac  100.  perfon,  or  for  more  lives  than  one  ;  and  where  the 
eftate  is  for  the  life  of  another,  the  tenant  is  called 
tenant  pur  autre  vie.     Thefe  eftates  may  be  created 
not  only  by  the  exprefs  words  before-mentioned,     j 
but  alfo  by  a  general  grant,  without  defining  or    j 
limiting  any  fpecific  eftate  ;  as  if  one  grants  to  A    ! 
the  manor  of  Dale,  this  makes  him  tenant  for  life. 
Such  eftates  will,  generally  fpeaking,  endure  as 
long  as  the  life  for  which  they  are  granted,  but 
there  are  fome  eftates  for  life  which  may  deter- 
mine upon  future   contingencies,  before  the  life 
for  which   they  are  granted  expires  ;    as  if  an 
eftate  be  granted  to  a  woman  during  her  widow* 
hood,  or  to  a  man  until  he  be   promoted  to  a   . 
benefice;  in  thefe  cafes,  whenever  the  contingency 
happens,  the  eftatd'  is  determined  and  gonc.-^ 

The 
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be  incidents  to  an  eftate  for  life  are,-r-i.  That  Co.  LiT.  4»^ 
e  tenant,  unlefs  reftrained  by  covenant,  may,  3«  ^0^  20. 
common  right,  take  upon  the  land  demifed  to 
m  reafonable  ^(W^rj  or  botes,     2.  That  his  re- q^,^  Lit.  41. 
efentatives  Ihill  have  the  emblements  or  profits  of  i.Bl.Cgm.jj, 
e  crop  if  he  dies  before  harveft ;  for  as  the  determi- 
ition  of  his  eftate  is  contingent  and  uncertain,  he 
lall  not  be  prejudiced  thereby.     3.  That  the  un- 
^r-tenants,  or  leflees  of  tenant  for  life,    fhaU 
ave  the  fame  indulgences  as  their  leffors ;  and  in 
lefe  cafes,  where  tenant  for  life  fliall  not  have 
mblements,  as  where  he  forfeits  for  wafte,  or 
oes  any  thing  to  determine  the  eftate  by  his  own 
ft,  the  exception  fliall  not  reach  his  leffee.     By 
uGeo.i.  c.  29.  f.  15.  the  executors  or  adminiftra- 
ors  of  tenant  for  life,  on  whofe  death  any  leafe 
letermined,  ftiall  recover  of  the  leffee  a  rateable 
)roportion  of  the  rent  from  the  laft  day  of  pay- 
nent  to  the  death  of  fuch  leffor. 

6.  Estates  in  Tail,  after  Possibility  OFHeywoodon  ' 
ssuE  extinct.      This    happens  where   one  isEieaion8,48. 
enant  in  fpecial  tail,  and  the  perfon  from  whofe  ^°- ^*^- ^J- ^* 
K)dythe  iffue  was  to  fpringdies  without  iffue;  or,  c/j. 
caving  iffue,    that  iffue   becomes   extinft :    as,  4.  Co.  63. 
^herc  one  has  an  eftate  to  him  and  his  heirs,  on  ['^^^^'  ^^' 
be  body  of  his  prefent  wife  to  be  begotten,'  and  Crj.Eiiz.67f. 
ic  wife  dies  without  iffue,  the  man  has  an  eftate  *•  J^^"-  ^^'^ 
ill,  which  cannot  poffibly  defcend  to  any  one ;  cVo.  jac.*6s». 
tid  therefore-  tlae  law   makes  ufe  of  this  long 
eriphrafis,   as  abfolutely  neceffary  to  give  an 
iequate  idea  of  his  eftate.     This  eftate  muft  be 
eated  by  the  aft  of  God,  that  is,  by  the  death  of 
le  perfon  out  of  whofe  body  the  iffue  was  to 
ring;  for  no  limitation,  conveyance,  or  other 
iman  aft,  can  make  it.     This   eftate  partakes 
inly  of  an  eftate  tail,  and  partly  of  an  eftate  for 
"e.    The  tenant  is  not  puniftiable  tor  wafte,  but 
;  (hall  forfeit  it  by  an  alienation  in  fee-fimple. 

general,  however,  the  law  confiders  this  eftate 

equivalent  to  an  eftate  for  life  only ;   and,  as 

:b,  will  permit  a  tenant  in  tail,  after  poflibility 

•  of 
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i.Bi.Com.i26.^f  iflue  extinft,  to  exchange  his  eflate  with  a 
tenant  for  life. 

Wright'sTen.        7.   TENANT    BY   THE  CoURTESY  OF  ENGLAND 

'93- .  is,   where    a   man    marries    a    woman   feifed  of 

Dyer,  5s-       lands  and  tenements  in  fee-fimple,  or  fee- tail,  and 

I.  Co.  97-      has  by  her  iflue  born  alive  which  was  capable  of 

4.C0.68.       inheriting  her  eftate,  and  furvives  her,  he  mall,  on 

her  death,  hold  the  lands  for  his  life ;  but  if  a 

woman  maketh  a  gift  in  tail,  referving  a  rent  to  her 

and  her  heirs,  and  the  donor  taketh  hufband,  and 

hath  iflue,   and   the  donee  dieth  without  iflue, 

when  the  wife  dieth,    the  huft>and  fhall  not  be 

tenant  by  the  courtcfy  of  the  rent,  for  that  the  rent 

newly  referved  is,  by  the  aft  of  God,  determined. 

There  are  four  requifites  to  make  a  tenant  by  the 

courteify :  marriage,  feifin  of  the  wife,  iffue,  and 

death  of  the   wife.      i.  The  marriage  muft  be 

canonical  and  legal.      2.  The  feifin  of  the  wife 

muft  be  an  adtual  fei^n  or  pofleflion  of  the  lands; 

and  therefore,  a  man  cannot  be  a  tenant  by  the 

courtefy  of  a  remainder  or  reverfion :  fo,  if  the 

wife  be  an  idiot,  the  King  by  his  prerogative  is 

entitled  to  the  lands  the  infl^nt  flie  herfelf  has 

any  title.     3.  The  iflue  muft  be  born  alive,  and 

during  the  life   of  the   mother ;    fo  that  if  the 

mother  dies  in  labour,  and  theCsfarian  operation 

is  performed,  the  hufl^and   lofes  the   eftate,  be^ 

caufe  at  the  inftant  of  the  mother's  death  he  had 

no  iflue  born  ;  and   the  land  defcended  to  the 

child  in  the  mother's  womb,  and  being  fo  vefted, 

fliall  not  be  taken  from  him  ;  if  the  iflue  was  born 

during  coverture,  and  capable  of  inheriting  the 

mother's  eftate,  it   is  immaterial  at  whht  time  it 

was  born ;  for  in  all  poflible  circumrtances,  the 

hufl)and  Ihall  be  tenant  by  the  courtefy. 

Co.  Lit.  30.         T^^^i^  eftate  is  of  a  fuperior  degree  to  a  mere 

p.  Co.  57.       tenancy  for  life,  and  the  huft^and  may,  even  in 

Pycr,  21.        tije  life-time  of  the  wife,  after  the  birth  of  iflue, 

do  many  ads  to  charge  the  lands,  although  he  is 

only  tenant  by  the  courtefy  /«///^/^till  the  death  (rf 

fhe  wife,  wherein  his  eftate  is  confummaie :  thus,  if 

after 


THE     LAWS    OF    ENGLAND.  g.y 

cr  ifluc  born,  the  hufband  makes  a  feoflment  in 
•,  and  afterwards  the  wife  dieth,  the  feoffee 
II  hold  for  the  life  of  the  hufband;  for  it  could 
:  be  a  forfeiture ;  for  at  the  time  of  feoffment,  the 
Lte  was  a  tenancy  by  the  courtefy  initiate.  If  a 
a,  intitled  to  be  tenant  by  the  courtefy,  make  a 
ffment  in  fee  upon  condition,  and  entereth  for 
condition  broken,  and  then  his  wife  dieth,  he 
I  not  be  tenant  by  the  courtefy;  becaufe, 
lOugh  the  eftate  given  by  the.  feoffment  was 
ditional,  yet  his  title  to  be  tenant  by  the 
nefy  was  extinguiftied  by  the  feoffment,  for  the 
idition  was  not  annexed  to  it. 

t.  Tenant  in  Dower  is,  where  the  hufband  ^.^y^^®°*^  °"* 
s  feifed  of  an  eftate  in  fee,  or  fee-tail,  and  the  p.^^xT^' 
"e  furvives,  and  takes  as  her  dower  the  third  ^o.  Lit.  31  to 
ft  of  all  the  lands  and  tenements  whereof  he  *'' 
5  feifed  during  coverture,  for  the  term,  of  her 
tural  life.     And  this  third  part  is  to  be  valued 
cording  to  the  value  of  the  eftate  at  the  time  of 
e  aflSgnment  of  the  dower,  whether  the  premifes 
improved  or  impaired  fince  they  came  into  the 
nds  of  the  heir. 

Dower  iy  the  Common  Law,  is  the  only  fpecies  (a)  Dowr 
dower  now  in  ufe^^):  and  two  points  are  rm.- "*  ad  oflium^ 
ial  to   conGder: — i.  Who  may  be  endowed.  "^^fM'^C. 
Of  what.     As  to  the  tirlt  then,  fhe  muft  be  the  ''fupatrn;^ 
ual  wife  of  the  dcceafed,  at  the  time  of  his  *"'.>' "®^^ 
ith.      A  divorce   a  vinculo  matrimonti  deftroystotluiydiftifed* 
dower,  but  not  one  a  nienfi  et  thoro  ;  but  by 

ftatute  of  fVeftminJler  the  2d,  if  a  woman 
:)es  from  her  hufband,  and  lives  with  an  adul* 
r,  (he  lofes  her  dower,  unlefs  her  hufband  is 
mtarily  reconciled  to  her.  The  widows  of 
:ors  (except  in  cafe  of  certain  modern  treafons 
ting  to  the  coin),  but  not  of  felons,  are 
ed  of  their  dower.  And  an  alien,  unlefs  fhe  is 
jueen  confort,  cannot  be  endowed,  for  an  alien 
capable  of  holding  lands  j  and,  for  that  rea- 

the  widow  pf  an  alien  cannot  claim  dower  of 
inds^  for  he  could  legally  poffefs  none.    As 
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to  the  id,  Of  what :  In  general  the  widow  may  .b( 
lendowed  of  all  lands  and  tenements  of  which  hei 
hufband  was  feifed  in  fee-fimple,  or  fee-tail,  al 
any  time  during  coverture,  and  of  which  any  oi 
her  iffue  might  by  poffibility  have  ^een  heir  ;  and 
a  feilin  in  hw  of  the  hufband  will  be  as  cfFedhial 
as  a  feifin  in  deed^-  to  entitle  the  wife  to  her  dower, 
iBut  of  every  feifin  in  law,  or  adlqal  feifin  of  land$ 
and' tenements   of  the  hufband,  a  woman  Ihall 
po.  Li^p.3i.  not  be  endowed;  for  if  the  grandfather  of -^.  is 
feifed  of  three  acres  of  land  in  fee,  and  taketh 
>vife,  and  dieth,  this  land  defcendeth  to  the  father : 
of  A.,  and  the  widow  is  entitled  to  her  dower,  or  \ 
one  acre.     The  father  dieth,  and  fo  doth  the  wife  j 
of  the  grandfather;  the  wife  of  ?:he  father  (hall 
be  endowed  only  of  the  two  remaining  acres,  for 
the  dower  of  the  grandmother  is  paramount  the 
title  of  the  wife  of  the  father,  and  the  feifin  of 
the  father,  which  defcended,  is  defeated,  and  ho 
had  but  a  reverfion  expeftant  on  a  freehold ;  and, 
in  this  cafe,  dos  de  doio  peti  non  debet.     But  there  i) 
a  great  diverfity  here  between  a  defcent  and  % 
purchafe ;  for,  if  the  father  had  taken  the  eftate 
by  purchafe,  the  wife  of  the  father  would  hav<f 
been  endowed  alfo  of  the  part  affigncd  to  th^ 
grandmother.     So,  if  the  wife  of   the  father  i^ 
firft  endo^yed  by  the  fon,  who  enters  after  the  death, 
of  his   father  and  grandfather,  the  wife  of  the 
grandfather  fhall  not  be  endowed  of  the  dower  of; 
the  wife  of  the  father.     |n  fome  cafes,    ;ilfo,  the* 
hufband   may   be   feifed  in  fee  ;    yet,    after  hil- 
death,  the  wife  fhall  not  be  endowed,  as  both 
land  given,  and  land    taken    in   exchange,    bi| 
(lie  may  have  her  eleftion  to  be  endowed  of  whic 
jQiewill.     And  where  there  are  two  joint-tenants  i 
fee,  if  one  mnketh  a  feoffment  in  fee,  ypt  hiswi 
(hall  npf  be  endowed.     The  feifin  of  the  hufba 
for  a  tianfitory  moment  only,  when  the  fame 
which  gives  him  the  eftate  conveys  it  out  of  hi^ 
again  (as  where,  by  a  fine,  land  is  granted  to 
man,  and  granted  back  again  by  the  fame  finc)j 
will  not  entitle  to  dower,  for  the  land  was  me 
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in  tranfitu,  and  never  relied  in  him ;  but  if  it  ha^ 
rcfted  in  him  for  a  fingle  moment,  (he  would  b^Co.Ljt.p.ji. 
endowed  of  it.  If  tiie  hulband  make  a  leafe  for 
life  of  lands,  referving  rent  to  him  and  his 
heirs,  and  he  taketh  wife,  and  dieth,  the 
wife  (hall  not  be  endowed  of  the  reverfion,  bc- 
aufe  he  was  not  feifed  of  it  during  coverture ; 
nor  of  the  rent,  becaufe  he  had  but  a  pai^ticular 
cftate  therein,  and  no  fee-fimple;  but  if  the 
bufband  maketh  a  gift  in  tail,  referving  a  rent  to 
him  and  to  his  heirs,  and  after  taketh  wife,  and 
dieth,  Ihc  (hall  be  endowed  of  this  rent,  becaufe 
it  is  a  rent  in  fee,  and  by  poiTibility  may  con- 
tinue for  ever. 

In  general,  a  wife  may  be  endowed  of  all  her 
kuiband's^  lands,  tenements,   and  hereditaments, 
corporeal  or  incorporeal,  although  the  hufband 
aliens  the  lands  during  the  coverture,  for  he  aliens 
Aem  fubjedt  to  his  wife's  dower ;  but  there  are  a 
few  exceptions  to  this  rule,  for  (lie  (hall  not  b^ 
endowed  of  a  caftle  built  for  the  public  defence  of 
the  realm ;    nor  of   a    common    without    ftint, 
though  (he  may  of  a  common  certain ;  nor  of 
copyhold  cftates,  unlefs  by  cuftom  ;-  but  (he  may  Co.Lit.p.3i.b. 
of  the  principal   manfion,  unlefs  it  be  a  caftle 
built   for  defence    of  the   realm,  or  caput  comi- 
Mis  five  baronis.      She  (hall  be  endowed  of  rent- ^**'  F-3»» 
fervice,  rent-chiwge,  and   rent-fcck  ;    but  of  an 
lanuity  that  charges  only  the  perfons,  (he  (hall 
not,  nor  (hall  (he  if  the  freehold  of  the  rents,  com- 
Don,  &c.  were  fufpended  before  the  coverture, 
lod   continue  fo   during  the  coverture;  but  if, 
iftcr  coverture,  the  hu(band  do  extingui(h  them, 
ii  by   relcafe,  (he  (hall   be  endowed  of  them, 
iforcover,  a  woman  (hall  not  have  dpwer  of  anPigotofRe- 
iftatc  wherein  her  hu(band  had  not  the  legal,  but."*^^"^'*^^** 
idly  an  equitable  intereft,  nor  of  lands  whereof 
lie  has  levied  a  fine,  or  fuflfcred  a  recovery  during 
drerture. 

By  Mag,  ChartUy  c.  7.  the  widow  may  remain  n.Bl.O^m^ias^ 
I  jhe  chief  houfe  of  her  hufband  for  forty  days 
fcer  his  death, wjthin  which  timeherdowerdiall  be 
BgiK4  to  her  j  but  if  that  houfe  be  a  caftle,  and 

Si  if 
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if  (he  fhall  leave  the  caftle,  a  houfe  competent  fo 

her  (hall    be  immediately  provided  for  her,  i 

which  (he  may  dwell  till  her  dower  is  fo  a(fignec 

Thefe  forty  days  are  called  the  widow's  quaran 

tine,  and  the  lands  to  be  held  in  dower  muft  b 

^fligned  by  the  heir  of  the  hu(band,  or  his  ^ua- 

dian,  to  entitle  the  lord  to  demand  his  fervices  c 

the  heir  for  the  lands  fo  holden.     If  her  dower 

not  a(rigned  fairly,  and  within  the  forty  days,  fl 

has  her  remedy   by  writ  of  dower;   and   aft 

judgment,  the  (herifT,  by   a  writ  of  executio/ 

will  be  commanded  to  aflign  it.     If  the  thing  c 

which  (lie  is  ei\dowed  is  divifible,  her  dower  mul 

be  fet  out  by  metes  and  boimds ;  if  indivifible. 

(he  muft  be  endowed  fpecially,  as  of  the  third 

prefcntation  to  a  church;  the  third  toll-di(h  of  2 

mill;  the  third  part  of  the  profits  of  an  ofBce,  0 

ftallage,  or  a  fair;  the  third  part  of  a  dove-houf( 

or  a  fiQiery  ;  and  the  fureft  way  of  taking  dowe: 

of  tithes  is  by  every  third  (heaf,  &c. 

A  woman  lofcs  her  dower  if  (he  detains  the  title 
deeds  or  evidences  of  tlie  cttate  from  the  heir 
until  flic  reftores  them ;  and  by  the  ftatute  c 
Gloucefiery  if  (he  aliens  the  land  a(rigned  her,  fli 
forfeits  it  ipfo  fa^Oj  and  the  heir  may  recover  it. 

Wood's  In  ft.       9-  A  Jointure  is  a  competent  livelihood  ( 

|23-  frcehpld  lands  or  tenements  for  the  wife,  to  tak 

4."ct."2.^^'     eft'eft  prefently,  in   po(re(rion  or  profit,  after  tb 

a.  Bi.  Com.    nat-ural  death  of  the  hu(band,  for  the  life  of  thi 

?37-  iSo.       wife  at  Icaft,  if  (he  herfelf  is  not  the  caufe  of  ih 

determination  or  forfeiture  of  it;  as  where  tl 

cftate  is  fettled  durante  viduitare,  and  flic  marrie 

'J'his  defcription  is 'framed  from  the  purview  < 

the  ftatute  ij.Hen.  8.  c.  10.  commonly  called  tl 

Statute  of  L'fcs,  which  enads,  ^'  that  when  a 

*^  eftate  is  made  m  po(re(rion  or  ufe  to  hulbac 

'*  and  wife    and    his  heirs,    or  to   the   heirs  ( 

**  their  two  bodies,  or  of  one  of  their  bodies,  ( 

*'  to  them  for  ihcir  live^,  or  for  the  wife's  lifefi 

*^  her  JOINTURE,  flie  (hall  not   have   i>owrr 

To  effcdl,  however,  a  peifcft  jointure  within  il 

*      ^        '   *  ftarJl 
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ftatute,  fo  as  to  bar  a  wife  of  her  claim  of  dower, 
/r  requifites  muft  be  punftiially  obferved : — i .  The 
jointure  rauft  be  made  to  take  eftedt  for  her  life^ 
in  pofleffion  or  profit,  immediately  on  the  death    * 
of  her  hiifband.     2dly,  It  muft  be  for  the  term 
of  her  own  life,  or  of  fome  greater  eftate,  and 
not  for  years,  ov  pur  autre  vie.     3dly,  It  muft  be 
made  to  herfelf,  and  no  other  in  truft  for. her. 
4thly,  It   muft  be   made  ^n   fatisfadion    of   her 
whole  dower,  and  hot  of  a  part  of  it.     5thly,  Ic 
inuft  be  expreffed  in  the  deed  or  inftrument  to  be 
in  fatisfaftion  of  dower.     6thly,  It  muft  be  made 
either  before  or  after  marriage  ;  but  if  it  be  made 
before   marriage,    the  wife  cannot  waive  it  and 
claim  her  dower  at  the  Common  Law,  as  (he  may 
do  when  it  is  made  after  marriage. — This  ftatute 
does  not  extend  to  copyholds,  becaufe  dowers  of 
copyholds  are  warranted  by  fpecial  cuftom  ;  but  if 
the  wife  hath  a  compenfation  for  it,  it  (lull  in 
fcquity  be  deemed  a  fatisfaftion  for  \itx  freebench  in  Wood's  Inil. 
copyhold  lands,  which  is  in  the  nature  of  a  cufto-  *^+* 
mafy  dower.  There  are  fome  advantages  attending 
tenants  in  dower,  that   do  riot  extend  to  joint- 
xtffes ;     and    fo,    'Vice  verfa^  jointreffes    are     in 
fome  refpefts  more  privileged   than  tenants   in 
dower.     Tenant  in  dower,  by  the  old  Common 
iaw,  is  fubjeft  to  no  tolls  or  taxes  ;  nor  tan  the 
'iing  diftrain  on  her  eftate  for  his  debt,  if  it  be  Co,  Lit.  31, 
contradled  during  the  coverture.  But  on  the  other 
md,    a  widow   may   enter  without  any  formal 
:efs  on  her  jointure  land;  as  (he  alfo  might 
ive  done  on  dbwer  ad  ojlium  ecclefia ;  whereas  no 
ill  trouble,  and  a  very  tedious  method  of  pro- 
feeding,  is  rieceflary  to  compel  a  legal  affignment    . 
"dower.     Dower  is  forfeited  by  the  treafon  of^*^'^*'*  5^' 
e  hulbarid ;  but  lands  fettled  in  jointure  remain  Co.  Lit.  ^tt 
impeached  to  the  widow. — And  this,  brings  us 
confider  thofe  eftates  that  are  lefs  than  freehold^ 
ich    ^re    eftates  for  years,    at    will,    and   by 
ferance. 

S  3  io.  h-A 
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Woodulnft.       10.  Ak  Estate  for  Years  is  a  contradfof 
J»6.  the  poffeflion  of  lands  or  tenements  for  fomc  de- 

^it.  .^7f5  •  termined  period;  as  where  a  man  lets  them  to 
Co.  Lit.  4^.    another  f6r  the  term   of   a  certain   number  of 
years,    agreed    upon    between    the    leffor  and 
leffee,  and  the  leflee  enters  thereon.     A  tenant 
for  half  a  year,  or  a  quarter  of  a  year,  is  confider- 
cd  as  a  tenant  for  years ;  for  a  year  is  the  (horteft 
time  which  the  law  in  this  cafe  will  take  notice  of. 
i.Bi.Co(m.x43' Every  eftate  which  muft  expire  at  a  period  cer- 
tain and  prefixed,  by  whatever  words    created, 
is  an  eftate  for  years  ;  and  therefore  this  eftate  is 
frequently  called  a  term^  becaufe  its  duration  oi 
continuance  is   bounded,  limited,  and  determin- 
ed ;  for  every  fuch  eftate  muft  have   a  certain 
beginning  and  certain  end.     But  id  certutn  efi^  quo^ 
certum  reddipotefi:  therefore  if  a  man  make  a  leafc 
to  another  for  fo  many  years  as  7.  5.  ftiall  name, 
4. Rep.  j5«     }j.  J5  ^  good  leafe  for  years;  for  though  it  is  al 
prefent  uncertain,  yet  when  J.  S.  hath  named  the 
years,  it  is  then  reduced  to  a  certainty.     If  no  daj 
of  commencement  is  named  in  th^  creation  ol 
this  eftate,  it  begins  from  tho^ making  or  deliver] 
Co.  L,t.  4*.     ^f  the  leafe.    A  leafe  for  fo  many  years  as  J.  5.  dial 
ibM.  45.        live,  is  void  from  the  beginning ;  for  it  is  neithci 
certain,  nor  can  ever  be  reduced  to  a  certainty 
y  during  the  continuance  of  the  leafe.  And  the  famj 

dodtrine  holcls,  if  a  parfon  make  a  leafe  of  hi 
glebe  for  fo  many  years  as  he  ftiall  continue  paifoi 
of  Dale ;  for  this  is  ftill  more  uncertain.  But ; 
kafe  for  twenty  qr  more  years,  if  J.  S*  ftiall  i 
long  live,  or  it  he  ftiall  fo  long  continue  parfon 
Ibid.  is  good :    for  there  is  a   certain  period  fixed 

beyond  which  it  cannot  laft ;  though  it  may  dc 
termine  fooner,  on  the  death  of  J.  S.  or  his  ccai 
ing  to  be  parfon  there. 

We  have  before  remarked,  and  endeavoure 
to  aflign  the  reafon  of,  the  inferiority  in  which  tl 
Law  places  an  eftate  for  years,  when  compare 
with  an  eftate  for  life,  or  an  inheritance :  obfcr 
ing^  that  an  eftate  for  life,  even  if  it  h^puraui 
vie^  is  a  freehold ;  but  that  an  cilatc  for  a  th } 
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Iknd  years  is  only  i  chattel,  arid  reckoned  part  of 
the  perfonal  eftate.     Hence  it  follows,   that   a  Co.  Lit  46* 
Icafe  for  years  may  be  made  to  commence  tnfuturoy 
though  a  leafe  for  life  cannot.     As^,  if  I  grant 
lands  to  Ttt'ius  to  hold  from  Michaelmas  next  for 
twenty  years,  this  is  good;  but   to  hold  from 
NTichaelmas  next  for  the  term  of  his  natural  life, 
is  void.     For  no  eftate  of  freehold  can  commence 
infuturo ;  becaufe  it  cannot  be  created  at  Common 
Law  without  livery  of  feifin,  or  corporal  poflcffion 
of  the  land ;    and  corporal  poffeffiorl  cannot  be 
given  of  an  eftate  now,  which  is  not  to  cortimence 
now,  but   hereafter.     And  becaufe  no  livery  of  5;  Rep.  54. 
fcilin  is  neceffary  to  a  kafe  for  years,  fuch  leffee 
is  not  faid  to  hcfeifedy  or  to  have  true  le^al  feifiri 
of  the  lands.     Nor  indeed  does  the  bare  Teafe  vefl 
any  eftate  in  the  leffee;  but  only  gives  him  a  right 
of  entry  on  the  tenement,  which  right  is  called 
his  intereji  in  the  terntj  or  interejfe  termini :  but  when 
he  has  adually  fo  entered,  and  thereby  accepted 
the  grtntj  the  eftate  is  then  and  not  before  vefted  , 

in  him,  and  he  is  pojfejj'edy  not  properly  of  the 
land,  but  of  the  term  of  years;  the  pofTeflion  or cb. Lit 46^ 
eilin  of  the  ij/fi  remaining  fti  11  in  him  who  hath 
%  freehold*  Thus  the  word  term  does  not 
pcrcly  fignify  the  time  fpecified  in  the  leafe,  but 
he  eftate  alfo  and  intereft  that  paffes  by  that  leafe : 
Jid  therefore  the  term  may  expire  during  the  con- 
inuance  of  the  time ;  as  by  furrender,  forfeiture^ 
nd  the  like.  For  which  reafon,  if  I  grant  a 
?afc  to  >/♦  for  the  term  of  three  years,  and  after 
le  expiration  of  the  faid  term,  to  B.  for  fix  years^ 
id  A.  furrendcrs  or  forfeits  his  leafe  at  the  end  of 
ic  year,  j!*'s  intereft  ftiall  immediately  take  effedt : 
It  if  the  remainder  had  been  to  B.  from  and  after*  ^ 

c  expiration  of  the  faid  three  years,  or  from  and 
:er  the  expiration  of  the  faid  time,  in  this  cafe 
's  intereft  will  not  commence  till  the  time  is  fully 
tpfed,  whatever  may  become  of  /^.'s  term*  fti^f  45* 

Tenant  for  term  of  years  hath  incident  to> 
1    infeparablc    from    his    eftate,     unlefs    by 

S  4  fpecial 
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i.Bl.Com.3s-  fp^c^^l    agreement,     the '  fame    eftovers     which 
111.  the   tenant   for   life  was  entitled  to;  that- is  to 

fay,    houfe-bote,     fire-bote,    plough-bote,  and 
Co.  Lit.  45.    hay-bote. 

With  regard  to  emblements,  or  profits  of  land 
fowed  by  tenant  for  years,  there  is  this  difference 
between  him  and  tenant  for  life:  That  where  the 
term  of  tenant  for  years  depends  upon  a  certainty, 
as  if  he  holds  from  Midfummer  for  ten  years, 
and  in  the  laft  year  he  fows  a  crop  of  corn,  and 
it  is  not  ripe  and  cut  before  Midfummer,  the  end 
of  his  term,  the  landlord  Ihall  have  il ;  for  the 
tenant  knew  the  expiration  of  his  term,  and 
therefore  it  was  his  own  folly  to  fow  what  he  nevci 

Lh.  f.  *«.  could  reap  the  profits  of.  But  where  the  leale  foi 
years  dq^ends  upon  an  uncertainty ;  as,  upon  th( 
death  of  the  leffor,  being  himfelr  only  tenant  foi 
life,  or  being  a  hufband  feifed  in  right  of  hi: 
wife ;  or  if  the  term  of  years  be  determinabli 
upon  a  life  or  lives;  in  all  thefe  cafes,  the  eftao 
for  years  not  being  certainly  to  expire  at  a  timi 
foreknown,  but  merely  by  the  aft  of  God,  thi 
tenant,  or  his  executors,  Ihall  have  the  emble 
ments  in  the  fame  manner  that  a  tenant  for  lif 

c!o  Lit.  56.  or  his  executors  (hall  be  intitled  thereto.  Not  fo 
if  it  determined  by  the  aft  of  the  party  himfelf 
as  if  tenant  for  years  does  any  thing  that  amount 
to  a '  forfeiture :  in  which  cafe  the  emblement 
Ihall  go  to  the  leflbr,  and  not  to  the  lefTee,  wh 
hath  determined  his  cftate  by  his  own  default, 

c   Lit.  cc.         ^  ^*  ^^  Estate  at  Will  is,  where  lands  an 

a.BYcom.125.  tenements  are  let  by  one  man  to  another,  to  ha\ 

Wojd'jinft.   and  to  hold  at  the  will  of  the  lefTor;  and  th 

'^'*  tenant,  by  force   of  this  letting,  obtains  poffc 

fion*     Every  eftate  at  will  muft  be  at  the  will  ( 

both  parties,  though  one  party  be  only  named 

fo  that  cither  of  them  may  determine  his  will,  an 

quit  his  coniieftion  with  the  other  at  his  ow 

^leafure.     But  if  tenant  at  will  fow  the  land,  an 

the  landlord  before  the  corn  is  ripe,  or  when  it 

ripe,  put  him  out,  the   tenant,  notwithftandin] 

ft: 
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(hall  have  the  corn,  and  (hall  have  free  egrefs  and 
rcgrefs  to  cut  and  carry  it  away,  and  Ihall  not 
be  forced  to  bring  his  aftion  for  this,  becaufe  he 
knew  not  at  what  time  the  landlord  would  enter 
upon  him ;  and  fo  it  is  if  he  fets  or  fows  any  other 
annual  profit.  But  if  the  tenant  plant  trees,  or 
few  the  ground  \Vith  acorn;5,  there  the  landlord  may 
put  him  out,  becaufe  they  will  yield  no  annual 
prefent  profit.  But  if  the  tenant  himfelf  detern  i  les 
the  will,  the  landlord  fhall  have  the  profits  of  the 
land.  If  a  tenant  at  will  commits  voluntary 
wade,  it  amounts  to  a  determination  of  the  will ; 
or  if  he  holds  the  eftate  longer  than  he  hath  a  right 
to  do,  it  is  a  determination  :  fo,  alfo,  the  exer- 
tion of  any  aft  of  ownerfliip  by  the  landlord, 
as  by  entering  on  the  premifes,  cutting  down 
timber,  taking  and  impounding  a  diftrefs  there- 
on^ or  making  a  leafe  for  years  to  commence  im- 
mediately, and  by  a  declaration  thiit  the  lellee  €•.  Lit.  j;i. 
fiiall  no  longer  hold,  which  muft  either  be  made  '•^'cnt.a4». 
upon  the  land,  or  notice  muft  be  given  to  the 
Icffee.  If  rent  be  payable  quarterly  or  half- 
yearly,  and  the  leffee  determines  the  will,  the 
rent  (hall  be  paid  to  the  end  of  the  current 
quarter  or  half-year;  and  indeed,  tenancies  at 
will  arc  now,  in  general,  confidered  as  eftates  from 
year  to  year,  in  which  the  law  will  not  fufFer 
cither  party  to  determine  the  tenancy,  even  at  the 
end  of  the  year,  without  reafonable  notice  to  the 
other. 

12.  An  Estate  at  Sufferance   is,  where  Wood's  inft, 
one  comes  on  an  ettate,  or  enters  by  a  lawful  leafe,  if  7- 
and  keepeth  his  poffeffion  after  his  leafe  is  expired,  i.Bl.Com^Jso. 
and  fo  holdeth  over  by  wrong;  as  a  tenant  for  «•  Burr.  60. 
tcnn  of  years  holding  over  his  term  ;  or  if  a  man  ^"^'  ^*^*  ^°** 
niaketh  a  leafe  at  will,  and  the  leffee  continues 
poffeffion  after  the  death  of  the  leflbr,  for  by  his 
tleath  the  eftate  at  will  is  determined.     By  6.  A«. 
J.  18.  guardians  or  truftees  for  infants,  or  perfon* 
fifed  in  right  of  their  wives,  and  every  other 
erfon  having  any  eftate  determinable  upon  life 

or 
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or  lives,  who  after  the  determination  of  fuch  particu- 
Lireftate,  hold  over  without  the  exprefs  confcntof  the 
perfon  nextintitled,  his  executors  and  adminiftra- 
tors,  may  recover  againft  fuch  perfon  holding  over 
the  value  of  the  profits  received.  And  by  ^.Geo.i; 
c.  28.  all  fuch  perfons  fo  holding  ove;r,  after  dc* 
mand  and  notice  in  writing  to  quit  poffeffiony  ihaU 
diitrcfics  ror    pr;y  double  thc  yearly  value  for  the  time  they 

Cc^^Lit.  57.     ^^^^  ^^^^^  over. — But  no  man  can  be  tenant  for 
fufterance  againfl  the  King, 


See  8    Ann. 
c.  14-  :is  to 

diitn 
teiii. 


Having  confidered  real  property  of  a  cor- 
foreul  nature,  we  fliall  now  proceed  fo  enume- 
rate thofe  hereditaments  which  are  of  an  incorfo* 
real  kind.  This  fpecies  of  property,  as  we  have 
already  mentioned,  confifls  of  ten  forts. 

Bum's  E.L.        '•  An  Advov^son  is  thc  right  of  prefentinga 
5.  clerk  to  the  bilhop  as  often  as  a  church  becomes 

vacant,  and  is  fynonymous  with  patronage;  and 
therefore  he  who  has  the  right  of  advowfon  is 
2.BJ.Com.2i.  called  the  patron  of  the  church.  There  maybe 
an  advowfon  of  the  moiety  of  the  churchy  and  of  a 
moiety  of  the  a'dvcyzcfon.  The  firft  is,  where  there  are 
feveral  patrons,  and  two  feveral  incumbents  of  one 
church,  the  one  of  the  one  moiety,  and  the  other 
Co.  Lit.  122.  of  the  other  moiety  of  the  church.  The  fecond 
Hob.  323^  ^^*  wliere  two  mull  join  in  the  prefentation,  and 
where  there  is  but  one  incumbent :  as  where  there 
are  two  coparceners ;  for  although  they  agree  tC 
prefent  by  turnSy  yet  each  of  them  hath  but  thc 
moiety  of  thc  church.  Advowfons,  alfo,  are 
divided  into  advozvfcns  appendant ^  and  advcrwfons  ii 
grofs.  The  firft  is  the  right  of  prefentation  de- 
pendant upon  a  manor,  lands,  or  tenertients,  and 
does  not  pafs  in  a  grant  of  the  manor  as  incident 
thereto.  The  fecond  is  a  right  fubfifting  by  itfclf, 
belonging  to  a  perfon  j  and  not  to  a  manor,  lands^ 
fafr.  So  that  when  an  advowfon  appendant  is 
fevered  by  legal  conveyance  from  the  corporeal 
inheritance  to  which  it  w^as  appendant,  it  becomes 
an  advowfon  in  grofSj  or  at  large,  and  can  nevef 

be 
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)c  appendant  any  more.      Advowfons   are  b\(o 

jither  prefentdtive j  collattvej  or  donative.     An  ad- 

'Owfon  prefeatative  is,. where  the  patron  hath  a 

ight  of  prefentation  to  the  bilhop  or  ordinary, 

nj.ro  demand  of  him  to  inftitute  his  clerk,  if  he 

inds  him  canonically   qualified.     An  advowfon  Co.  Lit.  n^ 

:ollative  is,  where  the  bi(hop  and  patron  are  one^'^^*^'  . 

iid  the  fame  perfon ;  in  which  cafe  the  bifliop 

?.nnQt  prefent  to  himfelf,  but  he  does  by  the  one 

d  of  collation,  or  conferring  the  benefice,  the 

vhole  ad  that  is  done  in  common  cafes,  both  by 

)refentation  and  inftitution.     An  advowfon  do- 

lative  is,  where  the  King,  or  other  patron,  does, 

)y  a  fingle  donation  in  writing,  put  the  clerk  into 

)ofleflion,    without  prefentation,    inftitution,    or 

nduction ;    but  if  the  patron   once   waives  this 

)rivilege  of  donation,  and  prefents  to  the  bilhop,  Co.  Lit.  344. 

ind  his  clerk  is  admitted  and  inftituted,  the  ad-  Cro.  jac.  $3. 

^owfon  is  for  ever  after  prefentative, 

2.  Tithes  are  a  fpecies  of  corporeal  heredita- Wood's  Inft. 
Qcnt,  confifting  of  the  tenth  part  of  the  increafe  ^^"^^^^  £  L. 
'early  arifing  trom  the  profits  of  land,    ftock -j!  Co!^  40. 
ipon  land,  and  the  induftiY  of  the  parilhioners,  "•  c®*  *3* 
Payable,  for  the  maintenance  of  a  parifti  prieft, 
>y  every  one  that  hath  things  tithable,  except  he 
an  (hew  a  fpecial  exemption.     They  are  an  eccle- 
aftical  inheritance,  collateral  to  the  ftate  of  the 
ind,  not  iffuing  out  of  it,  but  diftindt  from  it ; 
ad  therefore  not  extinguifhed  by  unity  of  pof- 
iffion  only.  Tithes  are  of  thre^  kinds :— i .  Predial^ 
r  thofe  that  immediately  arife  from  the  land, 
ithei:  by  maaurance  or  its  own  nature,  as  grain 
F  all    lorts,    hay,    wood,    fruit,   herbs,   &c.— 
.  Mixidj  as   of  wool,   milk,  pigs,  confifl:ing  of 
itural   produds,  but   nurtured   and    preferved, 

part,  by   the   care  of  man ;  and  of  thefe  the . 
oth  muft  be  paid  in   grofs. — 3.  Per  final  y  fuch 
arife  from  the  labour  and  induftry  of  man,  as 
cuparions,  trade,  fiilieries,  &c.  being  a  tenth 
rt  of  the  clear  gains.  Tithes,  with  regard  to  their  "Ro- Ab.65«. 
uc,  are  alfo  divided  into  jj^reat  and  fmalL    Great 

tithes 
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tithes  are,  corn,  hay,  and  wood.  Small  tithes  are, 
all  other  predial  tithes,  except  corn,  hay,  and 
wood,  as  alfo  thofe  tithes  which  are  perfonal  and 

Cro!ar.'467."^^''^^^-  Thefc  fmall  tithes  fometimcs,  in  the 
endowments  of  vicars,  are  comprehended  under 
the  word  altargiuniy  as  well  as  the  profits  that  arifc 
from  the  altar.  Cuftom  will  make  wood  and  hay 
a  fmall  tithe,  in  the  endowment  of  a  vicarage ;  and 

3.Burn*$E.L.the  quantity  will  turn  a  fmall  tithe  into  a  great 

^'^'  one,     if    the  pariih   is   generally  fown   with  it.- 

Some  things,  alfo,  may  be  great  or  fmall,*  in  re- 
gard to  the  place ;  as  hops,  in  gardens,  are  fmall 

(t2)3'<f</%^r<rtiches,  but  in  fields  they  may  be  great  tithes  (j); 

L^  noi'nowTx-^  ^      tithes    are    due  o'f  common    right   to  the 

pioticd?         parfon  or  reftor  of  the  parifli  where  they  arife; 

3.  Lev.  36*;.    but  by  endowment  or  prefcription  they  may  be- 

un  .19.1  9-^Q^g  jyg  ^Q  ^Y\Q  vicar;  and  the  parfon  of  one 

parifli  may  prefcribc  to  have  a  portion  of  the  tithes, 

^^l^^^t  feparately  and  divided,  in  the  parifli  of  another. 
'**'  But  no  layman  is  at  this  day  capable  of  tithes,  or 
a  portion  of  tithes,  except  under  the  flatute  for 
diflblving  religious  houfes,  or  from  a  grant  made 
by  the  parfon,  patron,  and  ordinary,  previous  to 
the  difabling  ftatutes.  Laymen,  therefore,  can 
onlybe  exempted  from  the  payment  of  tithes,  either 
by  ^  real  compofttiony  or  hy  cujlom,  ox  prefcription, 

Caf.  inChaa.  A  re^l  compofition  is  an  agreement  made  between 

*6i.  the  owner  of  the  lands  and  the  parfon  or  vicar,  • 

with  the  confent  of  the  ordinary  or  patron,  that 
fuch  lands  fliall  for  the  future  be  difcharged  from 
payment  of  tithes,  by  reafon  of  fome  land  or  other 
real  recompence  given  to  the  parfon  in  Iteu  and 
fatisfaftion  thereof;  but  by  13.  Eliz.  c.  10.  no* 
real  compofition  is  good  for  any  longer  term  than 
three  lives,  or  twenty-one  years.  A  cuftom  or 
prefcription  is,  where  time  out  of  mind  fuch  per- 
Ions,  or  fuch  lands,  have  been  either  partially  or 
totally  difcharged  from  the  payment  of  tithes? 
and  is  called  a  cuftom  or  prefcription,  either  di 
niodo  decimandif  or  de  non  decimando.  A  modus  de^ 
cimandi  is  where  there  is,  by  cuftom,  a  particular 
manner  of  tithing   allowed,   different  from  the? 

general 
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icral  law  of  taking  tithes  in  kind ;  as  two-pence 
acre  for  the  tithe  of  land,  or  a  couple  of  fowls 
lieu  of  titlie  eggs.    This  modus  is  uippofed  to  * 

the  full  value  of  the  tithe  at  the  time  of  the  n-^o.  iji. 
ginal  compofition.  And  if  it  does  not  now  ^®^*  *^*  *'* 
ne  up  to  the  value,  it  is  to  be  intended,  that 
;  tithes  are  either  improved  ;  or  elfe,  that  money 
become  of  lefs  value  than  it  was  ar  the  time  of 
s  modus  agreed  on ;  which  occafions  the  prcfent 
equality. 

A  layman^  lord  of  a   manor,  may  prefcribe  ^^*-Co.47. 
\io  decimandi  for  bimfelf  and  copyholders;  or    ^^'  ^^'^^ 
pyholder  may  prefcribe  in  the  nam^  of  his  lord; 
a  parilh  or  hamlet  for  this  or  that  fort  of  tithe,  ^^^*  ^^'  s^7* 
to  be  quit  of  wood  or  hay,  &c.  or  a  private 
;rfon  for  his  own  lands,  or  part  thereof,  paying 
penfion  or  rate-tithe  in   money,   or   fo  much 
iarly  to  the  parfon  in  lieu  of  the  tithes.     But  to 
ake  a  good  prefcription,  the  modus  muft   be,    . 
For  the  benefit  and  advantage  of  the  parfon, 
)t  for  the  benefit  of  another  only.     2.  One  tithe  '•  ^o^^-  Abr. 
uftnotbe  in  confideration  of  another,  as  tithe  of  c>o!ca°  276. 
)wsfor  tithe  of  oxen,  &c.     3.  It  muft  be  fome*  i.Ro.Ab.65f- 
ing  different  from  the  thing  that  is  due.     There-  ^^^'  ^^^^  ^^" 
•re  it  is  a  void  prefcription,  to  pay  a  load  of  hay  ^!^* 
;arly  in  difcharge  of  all  tithe-hay ;  for  that  is  to 
ly  a  part  in  difcharge  of  the  whole.     But  this 
Dids  only  where  tithes  are  payable  of  common 
ght,  not  by  cuftom  only.     For  lefs  than  a  tenth    - 
irt  of  fifli  taken  in  the  fea,  and  due  by  cuftom  i.  Lev.  179. 
ily,  may  be  a  good  recompencc.     4.  It  muft  be 
mething  as  certain  and  durable  iis  the  tithe,  tho'  Cro.  Car.  139. 
may  not  be  fo  valuable.  Hob.  40. 

But  ^  pwduSy  tho'  founded  upon  a  good  con- 
leration,  may  be  feveral  ways  difcharged,  and 
hes  may  then  become  due  in  kind.   As,  i.  Where 
sland  IS  converted  to  other  ufes,  or  the  thing  a.Danv.  Abr. 
ercd  or  deftroyed,    for  which  the  modus  >^'as  T|'' ^'^J™"» 
:d.     So  a  prefcription  for  a  modus  for  hay  or    ^' 
is  fpecially,  in  fo  many  acres  of  land,  is  gone, 
he  land  is  converted  into  a  hop-garden,  or  into 
Lge,   fo  long  as  it  continqes  a  l)op-garden  or 

tillage. 
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tillage ;  but  when  laid  for  hay  or  grafs  again,  i 

fliall  revive.     So  where  a  park  is  difparked,  an 

the   lands  are  converted   to  tillage,    &€•  if  th 

modus  was  general  for  the  park ;  but  it  is  othci 

wife  if  the  modus  is  for  the  tithe  of  fo  many  acn 

of  lapd  contained  in  the  park  ;  or  if  a  woduSy  < 

certain  dim  of  money,  is  for  all  the  tithes  of  fuc 

a  park,  the  modus  (hall  (land,  tho'  the  park  is  di 

parked  ;  becaufe  the  prefcription  is  in  the  foil  2^ 

not  ill  the  ptirky  which  is  a  franchife,  and  a  thir 

incorporate  and  imaginar}\     Thus,  by  alteratic 

of  a  fulling-mill  into   a  corn-mill,  the  modus  i 

the  fulling-mill  is  gone,  and  tithes  for  the  cor 

mill  muft  be  paid  in  kind  :  but  if  the  land  is  d: 

••Inft.  490.     charged  by  a  moduSy  and  the  owner  builds  a  cor 

mill  on  the  fame,  he  ihall  not  pay  tithe  for  il 

j.KoH.  931.   mill.     2.  By  non-payment  of  the  confideration,  i 

Bot^43«         i^y  payment  of  tithes  in  kind  for  fo  long  tim 

that  the  prefcription  for  a  modus  cannot  be-provc( 

.  But  a  Ihort  interruption  (hall  not  deftro^  it.    . 

payment  of  different  fums  is  evidence  that  thci 

IS  no  modus.     A  Prescription  de  non  declmandu: 

a  claim  to  be  entirely  difcharged  of  tithes,  and  t 

pay  no  compenfation  in  lieu  of  them.     Thus,  th 

Cn>.£H2. 511.  King  by  his  prerogative  is  difcharged  from  all  tithe 

So  a  vicar  ihall  pay  no  tithes  to  the  redtor,  nor  th 

rcftor  to  the  vicar,  for  ecclefia  declmas  non  fok 

Ibid.  479.      ecclefit^.     But  thefe  perfonal  privileges  (not  arifin 

from  or  bein^  annexed  to  the  land;  are  perfonall 

confined  to  both  the  King  and  the  clergy;  f( 

tlitir  tenant  or  leffee  (hall  pay  tithes,  though  i 

their  own  occupation  their  lands  arc  not  genei'a!! 

CnxElix.479*  titheable.  And,  generally fpeaking,  it  isaneftabliU 

^J'  ed  rule,  that,  in  lay  handSj^modus  de  non  decimando  ni 

Mc¥>r»9io.     valet.     But   fpiritual  perlbns  or  corporations,  : 

***^*i"-       monafteries,  abbots,  biiliops,  and  the  like,  wei 

always  capable  of  having  their  lands  totally  di 

Belt.  309.       charged  of  tithes  by  various  ways:    as, — 1.  E 

Cro- jac.  308.  j.g^l  compofition.     2.  By  the  Popc's  bull  of  e: 

eraption.     3.  By  unity  of  poire(riori ;  as  when  tl 

reftory  of  a  parilh,  and  lands  in  the  fame  parif 

both  belong  to  a  religious  houfe^  thofe  lands  we 

d 
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:harged  of  tithes  by  this  unity,  of  pofleflion. 
By  prcfcription ;  having  never  been  liable  to 
cs,  by  being  always  in  fpiritual  hands.  5.  By 
ue  ot  their  order ;  as  the  Knights  Templars, 
erciaiis,  and  others,  whofe  lands  were  privi- 
id  by  the  Pope  with  a  difcharge  of  tithes:*. Rep. 44. 
igh  upon  the  diffblution  of  abbeys  by^^J^;^')^' 
ry  VIII.  moftof  thefe  exemptions  from  tithes 
Id  have  fallen  with  them,  and  the  lands  be- 
ic  tithable  again,  had  they  not  been  fupportql 
upheld  by  the  ftatute  31.  //>«.  8.  c.  13.  which 
5b,  that  all  perfons  who  fliould  come  to  the 
effion  of  the  lands  of  any  abbey  then  diflblv- 
(hould  hold  them  free  and  difcharged  of 
!s,  in  as  large  and  ample  a  manner  as  the 
cys  themfelvcs  formerly  held  them.  And 
1  this  original  have  (prung  all  the  lands, 
:h,  being  m  lay  hands,  do  at  prefent  claim  to 
tithe-free  :  for  if  a  man  can  (hew  his  lands  10 
J  been  fuch  abbey  lands,  and  alfo  immemorial- 
lifcharged  of  tithes  by  any  of  the  means 
>re-mentioned,  this  is  now  a  good  prefcrip- 
de  non  decimando.  But  he  muft  Ihew  both  thefe 
lifites;  for  abbey  lands,  without  a  fpecial 
md  of  difcharge,  are  not  difcharged  of 
•fe;  neither  will  any  prefer! ption  de  non  decU 
io  aviiil  in  total  difcharge  of  tithes,  unlefs  it 
ces  to  fuch  abbey  lands. 

/hat  things  are  titheable,  and  what  not,  and  the 
iner  of  paying  tithes  where  due,  will  beft 
ear  frQ^l  the  following  table  : 

^CORNSy    Mdfty    or  PajwagCj  if  fevered  and ».  inft.  $43. 
,  pay  tithe;  not  if  they  drop,  and  the  hogs « '•  ^o- 49- 
Jiem.     But  if  fevered   and   given  to  fwine,    *^*y»*> 
the  tenth  of  the  value  thereof  is  due. 
fter-math    ov   fccond    piozvth    pays   no    tithe,  *•  5*^- *}*• 
(s  by  cultom.  ^s^. 
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».  loft.  61 1.        After-fMjhire  pays  only  by  cuftom  :  for  it  is 

^5*-  remains  of  the  grafs  before  tithed. 

U?*6o;.^^''      y^^/>//t^;//  (from  ^'ifer,  jacere  to  lay)  is  a  fce< 

Coot,  f . N. B.  of  cattle  upon  pafture  lands,  which  pay  no  o 

5y  tithe  that  year  ;  where  the  cattle  are  either  ts 

in  for  hire,  or  not  fed  for  plough  or  pail,  or  ot 

wife  profitajble  to  the  parlon  by  the  lithe  of  t 

milk,  wool,  or  labour.     If  tlie  ground  is  let 

ftranger,  the  tenth  part  of  the  money  receive 

payable  :    otherwife  refpedt  ought  to  be   hai 

the  number  of  the  cattle y  and  tbiie  of  their  dcpai 

ing  in  that  land.     If  the  owner  eats  it  all  up  ^ 

unprofitable  cattle,  the  tenth  part  of  the  valu 

the  land  is  payable.     But  often  cufto?n  or  prefcri} 

».Danr.  Abi.  direds  thc  payment.     If  they  are  ^5-;^^?  cattle 

*'♦•  taken  in  for  hire)  fuit  rpay  be  commenced  ei 

againfl  the  occupier  of  the  land,  or  the  owne 

the  cattle ;  but  regularly  againfl  the  occupie 

the  Idrtd. 

Agreement    for    tithes   by    the   parfon    wit! 
parilhioner,  is  good  for  his  time  only, 
Cro.Jac.  109.      Alders  pay  tithes,  though  above  twenty  y 

growth. 
t.Inft.  643.        Ajh\s  timber,  and  therefore,  if  above  twi 

years  growth,  is  free  from  tithe. 
Ibid.  Afp  trees  are  exempted  if  above  twenty  y 

growth,  in  places  where  they  are  ufcd  for  tmi 


B. 

11.  Co.  49.  Barhy  Rrnt^  and  Germins  (of  what  age  foc^. 

»-ina.6^3.  which  grow  upon  the  ancient  ftock,  are  not  t 
able,  if  the  tree  was  timber. 

».  Jnft.  655,         Barren-land^  heath,    or   wajle  ground,   ^vhic 

P^'  c  ^^   ^^  *^^   ^^^^  nature   (not  by  accident,    or 

ro.  ar.  475-  hyfbandry),  is  not  titheablc.  But  when  made  j 
by  hufl^andry,  tithes  (hall  not  be  paid  for  the 
fcven  years,  by  t!ie  2.  ^  3. 1  dzv.  6.  c.  13. 

t.Danv.  Ahr.      -^^^'^^-^  ^^  tithcablc,  but  when  ufed  for  timber 

Tit.  Difmcs,    exempted   by   the    ilatute  of  Sjlva    CxJu:^, 

^^9«  4^.  Edw.  3.  c.  5, 
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Bees  are  tithcable  for  their  honey  and  wax  by  the  Cro.  Car.  404. 
jmh  meafure,  not  by  the  tenth  fwarm. 

Birch  is  titheable,  tho'  of  twenty  years  growth,  *•  ^ft*  643. 
ecaufe  it  is  hot  proper  for  building.  ^'     ^'  '^*^* 

Brick  is  not  titheable ;  for  it  is  of  the  fubftance  of  2«  inft.  651. 
be  earth,  and  not  an  annual  increafe. 

Broom  Ihall  pay  tithe.     But  if  burned  in  the^-l^an'^-Ab* 
wner's  houfe,  or  kept  for  hufbandry  within  the^^^^'gjj^^^ 
•ari(h,   it  may  be  difcharged^    It  nlay  alfo  be 
lifclia'rged  by  cuftdni; 


Caheszve  ntheable ;  and  the  tenth  is  to  be  taken  Riyid.  zn. 
way  when  it  is  weaned,  and  can  live  on  fuch  , 

ood  as  the  (dam  doth; 

Cattle  feeding  lipon  waftes  and  commons,  where  1.  Roll.  Abr. 
le  bounds   of  the   parifh  are  not  known,  pay^*^*  *^7* 
the  to  the  parfon  where  the  owner  of  the^  cattle 
wells,    by  the  21  &f  3.  Edzv.  6.  c;  13.  f.  3-     If 
^ey  be  kept  for  the  plough  or  pail,  they  pay  no 
the  for  their  feeding; 

Chalk  or  Chalk-pit  Sy  Clay,  and  Coal,  being  part  of  the  *•  inft.  65 1. 
eehold,  and  not  referving  annually,  pay  no  tithe. 

Cbeefe  is  only  titheable  where  tithe  is  not  paid  Cro.  Elii.  609. 

the  milk,  and  is  due  only  by  cuftom. 
Cherry-trees  ufed  for  timber  in  the  county   are  i-Ro.Ab.6si. 
fcharged,  otherwife  not.  *'  ^°*^-  '^- 

C/>/Vjt^y/j  are  not  titheable  where  tithe  tggs  are  t.Ro.Ab.64i* 
id. 

C/)lts  are  titheable  in  the  fame  manner  as  calves. 
CfOnies  are  titheable  only,  by  cuftom,  for  thofe  1.  Danv.  Abr. 
It    arc  fold,  but   not  for   thofe   fpent   in  the  7,"' ^'^""* 
.fe.  _  /  ^''- 

2?r;i  is  titheable  ;  and  the  pariQiioners  of  com- i.Ro.Ab.644. 
n  right  ought  to  cut  it  down,    prepare  it,  and  pff^^\*^^' 
d  it  up  intoflieaves.  '^^^* 

hzvs  pay  no  tithe  for  their  pafturage  if  they  3.  Com.  Dig. 

T  Deer 
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D. 


a.  c«.  43.  D^ff-  are  not  tithcable  except  by  cuftom,  be 

ihey  diTtjera  nature. 
a.lnft.  443.        Dotards  J    or  old  decayed  trees,    having 

once  privileged  as  Sylva  Cadua^  (hall  not  pay  t 

tho'  cut  down  for  fire. 
».  Vcntr.  5.         Doves  kept  in  a  dove-houfe  are  titheable,  if 

in  the  houfe  ;  but  they  are  not  titheable  of 

mon  right. 

E. 

x.Ro.Ab.642.      Rggs  are  titheable  when  tithe  is  not  pai 
chickens,  or  when  the  young  are  not  paid  in 
a.lnft.  643.        Elm,  being  timber,  is  difcharged  by  theftar 
y\o^\j2^^  ^'^^^  C^^tia  ;   but  not  if  under  twenty  years  gr 

Hob.  219-  Cro.  Jac.  199.  Cro.  Eliz.  155.  3.  Burr.  1310.  5.  Bac.  / 
3*  Com.  Dig.  94, 

F.  • 

i.Ro.Ab.642.  Fdlozv  Ground  is  not  titheable,  becaufe  i 
proves  the  land  by  lying  frelh.  But  if  it  be 
fallow  beyond  the  courfe  of  hufbandry,  tc 
prejudice  of  the  parfon,  the  parfon  ought  to 
tithes  of  the  land. 
».Inft.  652.         Fern  is  not  tithcable. 

Fensy  being  drained,  are  not  privileged  as  b 
land,  by  the  2.^  ;^.Edw.  6,  c.  13. 
i.Danv.  AW.  -^V^^^  taken  in  the  fea  are  titheable  by  cuflc 
Tit.  Difmcs,  moncy,  after  cods  dedufted ;  becaufe  a  pei 
Cm. ctr.339.  ^^^he.  Fi(h.  in  ponds  and  rivers  encloled 
I.  Lev.  179.  common  rivers),  ought  to  be  fet  forth  as  a  p; 
No^'^iog'^'  tithe  in  kind.  Fi(h  in  common  rivers  are  tith 
i.°Koii/ Abr.  only  by  cuftom. 

636.     5.  Bac  Abr.  63.     3.  Com.  Dig.  101. 

Canb  icV  ^^^  every  acre  of  hemp  or  flax  fown,  Iha! 
3.  Com  Dig.  yearly  five  (hillings  for  tithe,  and  no  more  ;  a 
9^'  proportionably  for  more  or  lefs  ground,  ac 

ing  to  the  xi.y  12.  fV.  3.  c.  16. 
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j4 ForejJy  tho*  in  a  parifli,  (hall  pay  no  tithes  while-1.R0.Ab.655. 
in  the  hands  of  the  King.     But  a  forefl  within  a3-^ro'94- 
parifh,  in  the  hands  of  a  lubjeft,  fhall  pay  tithes. 
And  if  a  foreft  be   difafForefted,    and    within   a 
parifh,  it  fliall  pay  tithe. 

Fazvlsj    as    hens,    geefe,   ducks,    are  titheable  r.  Roll.  Abr. 
cither  in  eggs  or  the  young,  according  to  cuftom,  ^^*'       q. 
but  not  in  both.  I9.  °™'    *^* 

Fruit,    as  apples,    pears,  plums,  cherries,  &c  ^.•*  &  ^tud. 
is  due  in  kind  when  gathered  ;  and  if  fold  on  the  2.*inft.*52if^' 
trees,  the  vendee  (hall  pay  the  tithe. 

Fruit-trees  cut  down  and  fold,  pay  no  tithe  ifBunb.  rs^. 
they  have  paid  tithe-fruit  that  year,  before  they  *'-^°^- ^5*' 
were  cut  down  and  fold. 

Fuelj  if  fpent  in  the  parilhioner's  houfe,  is  not  s.  Com.  Dig. 
titheable.  ^*- 

Furzes^  if  fold,  pay  tithe.     But  if  ufed  for  fuel  Oodb.  -h. 
m  the  houfe,  or  to  make  pens  for  flieep  by  the 
hufbandman,  they  fhall  not  pay  tithe. 


G. 

Gardens  are  titheable  as  other  lands,  and  there-  Cm.  Car.  zt. 
fore  tithe  in  kind  is  due  for  all  herbs  and  plants,  Hutton  77. 
\^parjley,  fage,  cabbage,  turnepi,  faffrort,  woad,  &c.  f.^^  Ca"  Dig. 
"ut  money  is  ufually  paid  by  cuftom  or  agreement.  93- 

Grain,  as  wheat y  barley,    beans j  fffc.    lowed,  is  cr«.Car.  393. 
itheable  according  to  the  cuftom  of  the  place ; 
»nd  is  commonly  tithed  by  the  tenth  Ihock,  flieaf, 
cock,  where  the  cuftom  of  the  place  is   not 
lerwife. 

Grafs  mowed  is  titheable  by  payment  of  the  tenth  '•  ^olJ-  Abr. 
:k.     But  the  manner  of  tithing  is  governed  by  ^^'  ^^^' 
T:om. 

Gravely  being  of  the  fubftance  of  the  earth,  and  ^•^^^'  ^5'* 
annually  increafing,  yields  no  tithe. 


H. 

Hazeiy  holly y  willow ,  maple ,  ivhite-thorn,  (^c.  regu-  1.  Danv.  Abr; 
'  'y  are  titheable,  tho'  of  twenty  years  growth ;  '^'^'  ^i^mes, 

T  2  •  unlefs^^^' 
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litilefs  they  are  ufed  for  building  by  the  cufl 
the  country. 

I.  Roll.  Abr.  ^^y  ^^  titheable  by  the  payment  of  the 
643. 647.  cock ;  and,  if  the  cuftom  be  not  otherwif 
Carih  264.  parifhioner  iliall  make  the  grafs  cocks  into  1 
til.  ^  ^^^  parfon*s  tithe.  Btit  if  the  parilhioner 
Moor,  683.  obhged  to  make  the  tithe  into  hay,  he  may 
Cro!^a  "403- ^^  in  grafs  cocks  or  fwaths,  as  the  cuftom  i 
Cro.  Eiiz.  660.  the  parfon  muft  make  his  grafs  into  hay  ;  j 
Hob.  250.       j^^y  ^Q  j|.  Qj^  |.{^g  lands  in  which  it  grew,  2 

4'.'inft^652.    over  the  land  of  the  parifhioner  in  the  way  t( 
3.  Com  Dig,  it.     And  if  meadow  ground  be  fo  rich,  tha 

Id.  Kay.  243.  ^^^  ^^^  crops  of  hay  in  one  year,  the  parfo 

have  tithe  of  both.     Tithe  alfo  (hall  be  j 

hay  made  of  grafs  growing  in  orchards. 

t.  Itift.  651.         Headlands  are  not  titheable,  if  only  large  < 

j.R©.Ab.e4<.  f^j.  turning  the   plough ;    but    of   larger 

lands  tithe  is  payable. 

Hearth'penryy  or  Smoke-penny ^  feems  to  be 
ment  for  wood  burned  in  the  houfe. 
Tougl.  303.        Herbage  is  titheable  for  barren  cattle  k 

fale,  which  yield  no  profit  to  the  parfon. 
•kinft.  652.         Herbage  of  ground,  whereon  corn  has 
the  fame  year,  and  whereof  tithe  has  bee 
the  fame  year,  is  not  titheable. 
i.Ro.Ab.644.       Hops  pay  tithe  by  the  poll  or  meafure  ;  : 
i.Sid.2S3.443-  i^x^xh  may  be  fet  out  after  they  are  pickc 
before  they  are  dried.     But  the  hoprooles 
titheable.     There  can  be  no  modus  ror  ho 
caufe  lately  come  into  England. 
II.  Co.  i<.  Houfes  do  not  pay  tithes  of  common  righ 

Hob.  10?'  ^  ^  modus  may  be  paid  for  houfes,  in  lieu 
i.Ro.Ab.636.  tithe  of  the  land  upon  which  the  houfes  ai 
Cro.t^l!2  276.  an^j  jYij^y  t)g  {\jg^  fQj.  ij^  ^Y^Q  ecclefiaftical  co 

3.  Com.  Oig.  •'  J  ,  ,      , 

loa,  great  many  cities  and  boroughs  have  a  cu 

BuAb.102.     pay  a  modus  for  their  houfes. 


K. 


Bunb.  139.         Ktds  are  titheable  as  Calves. 

CroiCar.4<i3' 

Cod.  Ju.£€Cl«'694*    CfQ.fili2«702-    Bb.  i33«i9S.    Moor  9104    3.  Com* 
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Lami  is  titheable  in  the  fame  manner  as  Calves.  i.Ro.Ab.6|t. 
If  they  be  payable  at  a  certain  day,    and  the^"°*'-'39-. 
parifhioner  fell   all  his  lambs  before  the  day,  to  \^^  °"**    *^' 
deceive  the  parfon,  it  is  fraud,  and  he  (hall  pay 
the  value.     If  they  be  yeaned  in  another  ,pan(h, 
and  do  not  tarry  there  thirty  days  or  more,  no 
tithe  is  due  for  them  to  the  parfon  of  that  place. 
A  cuftom  to  pay  a  halfpenny  for  every  lamb  under  Lyndxvood, 
(even;  and  it  there  be  feven,  then  the  parfon  to^a^  i^uoniam 
have  the  fcventh  lamb,  paying  three  halfpence,  &c.  ^'^^I^' 
is  good. 

Lead  is  only  payable  by  cuftom  ;  for  it  is  of  the  ^,  j^^^  g^, 
fubftancc  of  the  earth. 
Lime  titheable  only  by  cuftom,  as  lead. 
Loppings  are  titheable,  except  of  timber  trees.  Dr.  &  Stud, 
the  branches  being  then  priyilcged  with  the  body,  E>*»ai-*-  c  55- 
according  to  the  ftatute  01  Sylva  Cadua.  If  the  trees  Ilinftr^?! 
were  ufually  lopped,  the  age  of  the  loppings  is  notcVo.Ei12.4n 
material ;  and  although  they  were  cut  before  with-  *7'' 
ia  twenty  years,  yet  they  ftill  continue  privileged. 


2*  Dan¥.  Ab. 
Tit.  Dilmcst 
596. 

Crn.  Eliz.  609. 
2.Bro\vnI.  31^ 
Bunb.  10. 
$,  Com*  Pf|;- 
9^ 


M. 

A/jrfJ^rpaysatitheof5s.anacre,by3i.Gr^.2.c.23. 

Milk  is  titheable,    when  tithe   is  not  paid  of 

cheefe,  all  the   year,    unlefs   cuftom   over-rules. 

And  it  is  to  be  paid  to  the  parfon  of  that  parifh, 

for  that  time,  where  the  cows  feed,  at  every  tenth 

meal,  not  by  the  tenth  part  of  every  meal,  by 

^eafon  of  the  trouble  that  would  arife  in  collefting 

ftich  fmall  parcels.      It   muft  be  brought  to   the 

[ioufe  of  the  parfon  or  vicar,  unlefs  there  is  a 

Cuftom  to  bring  it  to  the  church-porch,   &c.   in 

H'hich  particular  this  tithe  differs  from  all  others, 

■^hich  muft  be  fetched  by  the  receiver. 

Ji  fills  are  of  two   forts,  corn-mills ^  or   mills  for  2.  Danv.  590. 
kher   ufes,  as  paper-millsy  fulling' mills ^    iron-millsy  ^""*''  73* 
h-.      Corn-mills,  driven  by  wind  or  water,  pay  the  1^  roU.^  Abr. 

656. 

^.  R€}»  Rcf-S4.    Shower,  *8j.    4.  Mod.  45,    Cro.  Jac.  $ij»^^^*     3.  Atk*  17- 

-    T  3  tenth 
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tenth  toll  di(h  to  the  parfon  of  the  parifh  whe 

the  mill  (lands.     Other  mills  pay  no  tithe,  unle 

1.  Inft.  611.    t)y  cuftom.     All  corn-mills  not  eredted  before  r/i 

9.  Eizv.  2.  c.  5.  are  titheable.     But  if  it  can  \> 

proved   that   the    mill    was    eredted    before  th 

memory  of  man,  and  that  it  never  paid  tithe,  th 

law  will  prefume  it  to  be  fuch  an  ancient  mill  a 

is  within   that   ftatute.      But  it  is  faid   that  th 

tenth  toll  difli  is  no  where  paid,  and  that  it  is  onl 

a  perfonal  tithe,  and  muft  be  paid,  with  dedudio 

of  cofts,     where    the   miller    dwells   and    heai 

divine  Icrvice  :    for  a  miller  is  of   an   art   an 

^     faculty. — If  one  pay  tithe  for  his  corn,  and  aft( 

grinds  the  fame  at  a  mill  in  the  fame  parilh,  r 

tithe  is  payable  for  the  meal. 

F.N.  B.  C3.        Mines  are  only  chargeable  by  cuftom  :    for  the 

«.  inft.  651.    j^re   of  the  fubftancc   of  the  earth,  and  not  i 

3.  Com.  Dig.  1  •  r 

Joi.  annual  mcreaie. 

a.  Inft. 491.  Mortuaries^  or  corfe-prefents,  are  not  tithe 
Strange  715.  yet  they  were  given  for  recompence  of  pcrfon 
tithes  and  offerings  not  paid,  through  ignoranc 
negligence,  or  fraud,  in  the  life-time  of  tl: 
parilhioner,  as  the  beft  horfe,  &c.  They  ai 
due  by  cuilom  only,  and  are  now  fettled  to  b 
paid  in  money  by  the  21.  Hen.  8.  c.  6. 


N. 

».Roll.  Abr.       Nags  J    kept   only   for    the  mafter  to  ride  on 
€41,642.  x\x\iQ  for  pafturaec.       But    fome    inliit 

3.  Com.  i-ig.  \  ^      -r  .  1      ^  ^       ,  •  1     r         L  : 

96.  ^that    it     no    tithes    are    to    be    paid    tor    thvi 

pafturing,  they  ought  to   be  rode  by  the  maitei 

only  about  his  concerns  of  hufoandry. 

a.Danv.&c.       Nurferics  (hall  pay   tithes,    if    the    owner  dij 

58;.  6i4-       them  up,    and   make   profit  of  them,    and  lei 

clo^  Car.°526.  ^^^"^  into  another  pariflv;  or  if  the   owner  pu! 

them  up,  he  Ihall  pay  tithes.     But  if  the  owner  le 

them  ftanding,  and  the  vendee  pull  them  up,  tt 

vendee  iliall  pay  the  tithe. 

0; 
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Oaky  together  with  /ijh  and  £/w,  is  privileged  as  *•  ^^nv.  JS9, 
timkr  from  paying;  tithe  by  the  ftatute  of  ^y/z/^f'n.f'*'*"**'* 
udua^  it  or  or  above  twenty  years  growth.  Oaks 
under  twenty  years  growth,  which  may  be  timber, 
are  alfo  privileged.  And  tho'  they  become  dry 
and  rotten,  and  not  fit  for  timber,  they  (hall  pay 
no  tithe  if  they  were  once  privileged. 

Oblations y  ObventionSyOfferitigSy  which  are  one  and  "•  ^o.  16. 
the  fame  thing,  tho'  Obverrtion  is  the  largeft  wordy  e^,"  '   ^^* 
are  in  the  nature  of  tithes.     Offerings  are  reckoned  Bunbri73.i^8. 
amongft  perfonal  tithes;  and  fuch  as  arife  from  the  ^^"^sc^'i^ 
labour  and  induftry  of  the  parilhioner,  are  payable 
according  to  cuftom  to  the  parfon  or  vicar,  either 
occafwnally  2L\,facramentSy  marriages y  burials y  ckurcbitig 
of  women;  or  at  con^d^vii  Jlattd  times  y  as  at  Eajler^ 
feff.    By  2.  &  ^.Edzv.  6.  c.  1 3.  they  are  to  be  paid  to^ 
the  parfon  of  the  parifh  where  the  party  dwells. 

Orchards  pay  tithe  of  fruit  ;   and  if  the  foil  of  »'lnft,  6$z, 
an  orchard  be  fown  with  any  kind  of  grain,  theg^l^'j^  ^g 
parfon  (hall  have  tithe  of  the  fruit-trees  and  of  the  3  Com.  Dif, 
grain,  as  alfo  of  the  grafs  ;  for  they  are  of  fevcral  99- 
and  diftinft  kinds.     If  one  cut  down  trees  which 
have  borne  fruit,  whereof  tithe  has  been   paid 
that  year,  no  tithe  (hall  be  paid  of  the  faggots  of 
tillets  of  the  trees. 


P. 


Parks  pay  tithe  for  the  deer,  and  for  the  i.Ro.Ab.^^t 
herbage,  by  cuftom.  If  converted  into  tillage,  Cro. Eltt.46t« 
they  (liall  pay  tithe  in  kind. 

Partridges  and    PheafantSy    being  fer^e  nature y  %.  Dtnv.  ^83. 
yield  no  tithe  of  eggs  or  young.     And  tho'  they  ^^^^^^^ 
be  tame  and  kept  in  a  place  inclofed,  and  lay  **   ^'     '  -'  ' 
^ggs^  and  hatch  young  ones,  yet  they  (hall  pay  no 
tifhe, 

T  4  fcdfi 
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i.Ro.Ab.647.     Teafe  gathered  for  fale,  or  to  feed  ho^s, 
titheable ;    but   not  green  peafe  to    cat   m 
houfe. 
f  Danv  &c.       Pigeofis  ought  to  pav  tithe,  if  thev  be  fold, : 
i?KoL  Abr!'^^^  fpent  in  the  home.     This  is  alio  true  if  t 
435.  ^42.       lodge  in  holes  about  a  houfe^  as  well  as  in  a  do 
Cro.Eiiz.666.|^Qyfg^      But   by   cufiom,    pigeons  fpent  in 

houfe  m^iy  be  titheable,  though  not  of  comn 

right. 
J.  Com.  Dig.       pig^  are  titheable  as  calves,  as  foon  as  they 
^^'  weaned,  and  can  live  without  ^le  dam ;   ufu* 

when  three  weejcs  old. 
i.Ro.Ab.637.      Pits  and  parries  pay  no  tithe. 
1  Ley.  i«9.        Pollards  of  fifty  years  growth,  when  felled,  j 
Piowd.  470-    tithe.     Pollards  are  trees  ufually  lopped,  and  the 

fore  diftinguiflxed  from  timber-trees, 

%.  Inft.'ssj.  '  Rakings  are  not  titheable  of  common  right ;  I 
»  Dtnv.  598. this  is  to  be  underftood  of  rakings  involuntari 
S°'Ray'iJ!*'  ^ot  fraudulently  fcattered. 

X.  Equity  Caf.  Abr.  73  5 1       »•  Peer.  Wins.  53 1. 

^.  Com.  Dig.  Rate-tithe  is  a  payment  by  cuftom  for  feeding 
9^-  fheep,  &c. 

a.  Danr.  &c.       ^^^^^  ^^9  ^^^  titheable,  unlefs  by  cuftom,  if  i 

585. 589.       wood   paid    tithe ;    becaufe  they   do  not   ren 

3.  Com.  mz'  annually.     Roots  of  timber   trees,   of  what  2 

foever,   are  exempted,   as  parcel  of  the  inh( 

tance  ;   and  fo  are  the  germins  that  grow  of  1 

roots. 

S. 

Cro.Rliz.467.  Saffron  is  a  predial  and  fmall  tithe,  and 
•n^fte'fHc   ^^^^^^^bie,  though  gathered  but  once  in  three  ye.' 

cafe  of  Sims  1/.  Benn^ty  5.  Brown's  Caf.  Pari.  586. 

Salt  is  not  titheable,  but  by  cuftom.  only* 
1.  Roll.  Abr.       Sheep  are  titheable  for  lamb  and  wool.     But 
642.  6<47.        killed' and  eaten  in  the  houfe,  no  tithe  is  to 

Moor,  90/.^^*  P^^^  ^^^  ^^^^^  feeding. 

Cro.Eliz.476.     Cro.  Jac.  430.     5.  Bac.  Abr.  55. 

^.Iiift.65i-         Skite  is  not  titheable  of   common  right, 
only  by  cuftom, 

» 
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Stubble  pays  no  tithe,  becaufe  this  is  only  part  t.  tuH  651. 
>f  the  (talk  upon  which  the  corn,  wljich  w*s 
^thed  before,  grawed. 

T 

I 

T. 

Tares  or  Vetches j  and  other  eoarfe  grain,  pay  !•  Cn>.  15^ 
cithe.      But  if  they  be   cut  down   green,    and 
;iven  to  the  cattje  of  the  plough,  no  tithe  (hall 
>e  paid  of  them,  provided  there  be  no  fufHcicnt 
pafture  in  the  parJCh  for  the  cattle  that  pay  tithe. 

Ttle  is  not  tithe^ble,  being  of  the  iubftance  of  *•  Inft- «5«r 
the  earth,  and  no  annual  incre^fe.' 

7urf  is  tithe-free,  as  part  of  the  freehold.  '^^• 

Turkies  and  their  eggs  are  faid  to  be  exempt  *g  ^"^^'  **• 
from  tithe,  htc^u(c  ferit  nature.  ^  ^' 

U, 

Underwood   is    titheable,    and    tithe    (hall    be  *•  In^-  ^4«. 
paid  of  underwood  digged  up  by  the  roots.     If  pglj^yY/.^* 
widerwood  is  fold  ftandmg,  the  tithe  fliall  be  paid  i.  Sid.  300. 
h  the  buyer.  447^ 

'  •'  1.  Leon.  79. 

H»b.  219.    Cro«Car.  113.     i«  Vent.  75*    Go4b*  44.    Bunb.  6i.     Cro.Eiiz.475. 


Waff e J  where  cattj^  feed,  pays  tithe.  And  by  the  «•  Inft-  €s5* 
^.Edw.  6.  c.  1  %.  f.  %.  the  tithe  of  cattle  feeding  on  m^'^Z!^ 
farge  waltes,  where  the  parilh  is    not  certamly  Cto.EUz.475. 
known,  (hall  pay  tithe  to  the  incumDent  of  the  ^-Bu^ft* '^^• 
pari(h  in  which  the  owner  of  the  cattle  dwells.  i.Vezc'y.Vij. 
fVillows  pay  tithe,   if  not   ufed  for  timber.    ».ina.64i,643. 
fVoad  growing  in  the  nature  of  i^n  ^erb,  is  a  ^^^  *^: 
>red  lal  and  fmall  tithe. 

IJ^ood  is  titheable  becaufe  it  is  of  annual  growth,  »•  l^anr.  &c. 
\o*  the  tithe  be  not  of  annual  payment.    It  is  a  ^'*' 
'•edial  an4  great  tithe,  due  ot  common  right,  i>r.  &  Stud. 
o'  ioxtk^  fay  it  is  cjuc   by  cuftom  only,    li^^t  J^"[;J^'j*^' ^<* 

oetween  ^*  ®'  ^* 
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Com.  Dig.  94.  between  parfon  and  vicar,  either  by  virtue  of  th 

endowment,  or  by  prefcripiionj  it  has  fometimes  beei 

conftrued  to  be  a  pnall  tithe,  and  to  belong  to  th* 

vicar.    Wood  may  be  difcharged o(  ikhc.     i.  Witl 

i.lnft.  641,    regard  to  the  age,  as  timber  of  or  above  twenty  year 

^43.644-       growth,  by  the  ftatute  of  5)7^;^  Cr<//rtf ,  ^^.Edw.z 

Itc.  *°^"  ^^^  ^'  3'»  ^^^  fome  have  affirmed  it  may  be  difcharge 

if  under  twenty  years  growth,  if  it  be  or  may  b^ 

come  timber,    2.  With  regard  to  the  ufc  it  is  put  to 

2.  lnft..65i.    as  for  the  owner's  firing  in  a  houfe  of  hulbandry 

i.Vcntr. 75-  or  to  bum  brick  to  repair  the   houfe;    or  for 

hedging  and  fencing  the  ellate  in  the  famp  parifli; 

unlds  that  it  be  titheable  by  cuftom.     3.  With 

refpeA  to  the  place  of  its  growth,  as  in  the  zvilds 

or  zvealds  (fylva^    the    woody  part)  pf  Kent  and 

SuJeXy   it  is  difcharged   by  prefcription.      For  a 

Dr.  &  Stud.    County  may  prefcribe  to  be  quit  of  the  tithe  wood, 

Dial.  2.  c.  55*  or  any   other  tithe,  but  a  town  cannot.     When 

Hob^Asot^     wood  it  is  titheable;  it  ia  fet  out,  while  ftanding, 

by  the  tenth  acre,  pole,  or  perch,  or  when  cut 

(down,    by    the   tenth  faggot   or   billet,,  as  the 

cuftom  happens  to  be.     If  he  that  fells  the  wqod 

do  not  fet  out  the  tithe,  he  is  Kable  to  pay  treble 

».  Danv.  6i4i  damages  by  the  2.  Edzv.  6.  c.  13.  and  the  parfon 

^^'  may  lue    either  the  buyer  or    the  feller  by  the 

Spiritual  Law  ;  but  the  buyer  only  by  the  Com- 

-,  mon  Law. 

But  qu^e, 

for  perhaps  the  vendee  may  not  be  known. 

I.  Roll.  Abr.  ff^ool  is  a  mixed  and  fmall  tithe.  All  agree 
i^%^^b  1  ^^^^  ^^  ^^  titheable  of  common  right  when  it  is 
1.'  Roll.  Abr.  clipped.  It  is  due  and  payable  of  (beep  killed  and 
^45,646. 649.  fpent  in  the  hoiife,   of  rotten  Iheep  which  die,  d 

^•ro^Eiii^Vs-  ^^c^'^^ol  c^^  off  for  the  benefit  of  the  wool;  but 
jjunb.  90.  not  if  it  be  to  preferve  the  fheep  from  vermin,  noro{ 
locks  of  wool,  becaufe  otherwife  there  might  be 
Craud,  or  an  opportunity  of  fpoiling  the  fleece  under 
the  pretence  of  neck-lhearings.  It  is  alfo  dueo| 
the  wool  of  lambs  fliorn  at  M'uifummery  though  tithC 

Lim.  16.       ^^^  P^^^  ^^  ^^^  lambs  at  Mark-tide;  for  this  is  a  nc^i 

|.  Com.  Dig.  increafe.     If  (heep  be  removed  from  one  pariflitl 

?*•  another  between  the  time  of  {hearing,  each  parfoi 

mufthave  mh^prorata.  But  for  feeding  under  thirt 

day 
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f|day$,  no  rate  tithe  is  to  be  paid.  Likewife,  if 
^eep  feed  all  the  year  in  one  parilh,  and  couch  in 
^noclier,  the  tithe  (hall  be  equally  divided  be- 
rwixt  the  parfons.  If  flieep  be  brought  from 
one  parilh  to  be  (horn  in  another,  where  they 
:wrere  not  before,  the  tithe  is  payable  to  the  parfon 
of  the  pari{h  from  whence  they  came,  if  the  parifh  is 
Vnown;  otherwife  the  whole  tithe  is  payable  where 
they  are  (horn.  Laftly,if  afon  or  daughter  have  five 
or  (ix  flieep  in  the  father's  flock,  the  father  (hall 
pay  tithe  for  them  with  the  ref]:,  if  he  take  the 
profits  of  them  to  his  own  ufe. 

3.  Common,  or  right  of  commorj,  appears  from  .  q^^ 
its  very  definition  to  be  an  incorporeal  heredita-  ^.  inft.  ^s- 
ment;  being  a  profit  which  a  man  haih  in  the  L'^V^^'^*^' 
land  of  another;  as  to  feed  his  bead,  to  catch  fifli,  iTiizc^\^, 
to  dig  turf,  to  cut  wood,  or  the  like.     Common  385- 
is  chiefly  of  four  forts,     i.  Common  oi  pafture.]^^^^"^'^'^- 
2.  Common  of  pifcary.      3.  Common  of  turbary. 
4. Common  of  ejlovers. — Common  of  Pasture  is, 
the  right  of  putting  beads  to  feed  on  another's 
land ;  and  this  kind  of  common  is  cither  appen- 
danty    appurtenant  becaufe  of  vicinage ^  ox    in  grofs. 
Common   appendant    is   a   right    belonging   to    the »  BI  Com.^j* 
owners  or  occupiers*  of  arable  land  to  put  com-  f^v^i^l"'*^^* 
inonable  beafts  upon  the  lord's  wafte,  and  upon  \\  Burr.  256.* 
lands  of  other  perfons   within   the  fame  manor. 
Commonable  beafts  are  thole  which  arc  employed 
for  the  maintenance  of  the  plough.,  as  horfe  or 
Ox ;    and   for  the  maintenance  of  the   land,  as 
kine  or  (heep.     Common  appurtenant  is,  a  common  i.RoII.  Abp 
f  belonging  to  an  eftate  for  all  manner  of  beafts,  401. 
Commonable  or  not  commonable,  as  hogs,  goats,  ^*"®' ^•*"' 5^**^ 
md    the  like,  although  they    neither    plow    nor 
lanure  the  ground ;  and  may  be  annexed   to  a 
ipufe,     cottage,    meadow,    pafture,    as  well    as 
arable   land.     Common  becaufe  of  vicinage  is  a 
[jft   oi    common   appendant,    and  is  where  the 
*nanrs  of  two  lords,  who  are  fciled  of  two  towns 
^ing  next  to  one  another,  have  ufed,  time  out  of  Co.  Lit.  u^ 
ind,   to  have  common  promifcuoufly,  and  pro- 
rtiojiatcly  to  their  extent  of  common  on  both 
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fides,    for    all    manner    of   beads    commonable 

i^.Co.38.       This  is  indeed  only  a  permiflive  right,  which  th 

Co.  Lit.  222.  \^y^  fuffers  to  prevent  fuits  in  open  countries ;  for  n 

man  can  put  his  beafts  into  this  kind  of  common 

but  they  m^yjlray  or  efcape  of  themfelves  from  on 

field  to  another,  without  being  guilty  of  trefpafs 

and  therefore,  either  townlhip  may  enclofe  an 

bar  out  the  other,  though  they  have  intercommoi 

Co.  Lit.  122.  ed  time  out  of  mind.     Common  ingrofs,  or  at  large 

4,  Co.  38.      jg  f^^^  j^g  jg  neither  appendant  nor  appurtenant  t 
i.Ro.Ab.403. ,      ,    ,        .  \*  ,     '^ ^  f       ,    • 

Wood's  inft.  land,  but  is  annexed  to  a  man  s  perlon,  bein* 

'93-  granted  by  dee  J,   or  gained  by  ufage.     Of  the! 

i?Bac!' Abr.   co^imons,  fome  are  certain  for  a  particular  numbe 

3S£.  of  beafts,  as  for  ten  cows;   or  for  fuch  as  an 

levant  Mnd  couckant  on  the  land  :   and  others  an 

uncertain^  or  without  ftint,  either  with  refped  tc 

the  number  of  cattle  or  length  of  time.    Com 

p.BLCom.34*  MON  OF  PISCARY  is,  a  liberty  of  fifliing  in  an 

other  man's  waters.       Common  of   Turbary 

4.  Co.  37.      from  turba^  an  old  Latin  word  for  turf,  is  a  licenfi 

f,o.   11.4-      j^  ^jg  ^^^^£  ^^  another's  ground,  or  in  the  lord* 

wafte,  but  not  in  exclufion  to  the  owner  of  th( 

foil ;  and  it  muft  be  appendant  to  a  houfey  and  no 

^^'f^^'V'    ^o  ^^^^»     Common  of  Estovers,  when  reftrain 

a.'Bl?Com.3  5.  ^^  to  woods,  is  a  right  of  taking  wood  outo 

iVood'i  inii.   another's  woods,    for   houfc-bote,    plough-bote 

'^^'  and  hay-bote.      The   Saxon  word  bote  is  of  tb 

fame    fignihcation   with  the    French   efiovers,  am 

denotes  allowance,  compenfation,  or  fatisfadion 

iox  thcfe  three  purpofes.     Iloufe-bote^  therefore,  i 

a  right  of  taking  timber  to  build  pr  to  repair  ih< 

houle,  or  of  taking  wood  to  burn  in  the  houfe 

which  is  aUb  z^iWzdi  fire -bote  \  and  ploiigh-bote  tin^ 

hiiybote  is   a  right  to  take  wood  to  ipe::d  ploughs 

carts,  harrows,  or  to  repair  hedges,  gates,  pales. 

i.Bj.Com.^c.  Ways  are  a  fourth  fnecics  of  incorporea 

Finch,  31.  63.  ,     ^    ,.  ra    •         f  •    i         r        * 

Co.  Lit.  56.     ncTc:;r:ira'^/.ent;  and  conliit  in  the  right  ot  goin! 
1,  jonc8, 2S7- over  another  man's  cround.     Wavs   may  be  di 

2.  Show.  2h.       •  1     1   •  ,1       .  "^  " ^  ■'       ■ 

I.  Vent.  189.   viGccx  into — I.  A prtviitc  zcny.     2.  A  common  zjh} 
tofi.  and  3. // //V/^7cw.     A  pkinatr  Way  is,  a  pal 

39^°^^''^'''^*  fage  or  road  belonging  excluhvely  to  a  ccrtdi 

J.d.  Ray.  T^N-      But  fcc  the  law  upon  this  lubjeC^  very  fully  and  pcrfoicuoufly  « 
|>Uiiicd  %.  Com*  JDijg,  397,  to  426. 

pumbc 
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number  of  perfons,  leading  from  one  particular 
place  to  another,  as  from  a  hoiife  to  a  church  ; 
or  from  village  to  village ;  or  from  a  private  houfe 
to  certain  fields.    This  fpecies   of  way  may  be 
claimed  by  prcfcription  or  by  covenant,  and  may  be 
cither  in  grofs,  or  appendant  to  houfe  or  land.     A 
COMMON   Way   is    that   which   leadeth    from   a  Wood's  Intt, 
village  into  the  fields,  the  freehold  and  property  J^Vem.  los. 
of  which  are   in  him  that   hath  the  land  next 
adjacent :  and  if  it  be  ftopped,  remedy  lies  by 
prefentment  or  indidtment.     The  King's  High- Wood,  197. 
WAY  is  that  which  leadeth  from  village  to  village,  *-^i-^'<'"^-33* 
or  from  town  to  town,  and  through  which  all  the  i.Hawk.P.C* 
King's  fubjefts  have  a  right  to  pafs.  366. 

5.  Offices  are  alfo  incorporeal  hereditaments,  ^•^^•«7* 
confining  in  a  right  to  exercife  a  public  or  private  Cro.  eHi^U't* 
employment,  and   to  take   the   fees  and  emolu- Wood's  loft, 
ments  thereunto  belonging,  '^7- 

6.  Dignities  are  alfo  a  fpecies  of  incorporeal ^-Bi.Com. 37, 

hereditaments,  wherein  a  man  may  have  2^  pro'p^tioToan. 
pcny  or  eftate* 

7.  Franchises,  which  are  fynonymous  with  a.Bi.Com. 37. 
liiertieSj  are  a  feventh  fpecies,  and  are  defined  to  w*^**  *"ft- 
be,  a  royal  privilege  exifting  in  the  hands  of  a  Finch,  »64. 

-  fubjeft,  either  by  charter,  letters  patent,  or  pre- F.N. B.  130. 
'    fcription.     All   liberties    are    derived    from    the  *' ^'**' **** 
crown,  and  therefore  they  are  extinguilhcd  if  they 
come  to  the  crown  again,  by  efcheat,  forfeiture, 
&c.   A  franchifc  or  liberty  may  be  vcfted  in  bodies   ' 
politic  or  corporate,  aggregate  or  fole  ;  or  in  any 
perfons  that  are  not  corporations  ;  as  counties, 
boroughs,    towns,   or   in    a   fingle  perfon.     The 
fcveral  kinds  of  franchifes  are  various,  and  almoll 
Infinite /"j^  ;  but  we  Ihall  endeavour  briefly  to  de-C^?)Sec3.Cora. 
fcribe  fome  of  the  principal.  P,^&\}'^^' 

*  *  Co.  Lit.  114. 

I.  To   have    a    principality    like    that   of  Wood's  inft. 
tf^aleSf    or   a   county  palatine  like   thofe  of^^'Vy-.r 
leafier ^  Durham,  and  Chejler,  are  franchifes.       ^i  inft.  2'^o4.' 

2.    To  *•  ^ojn.  Di|;. 
391. 
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Wo«d't  Inft. 


a.  Stra.  8io. 

2.  Inft.  548  • 

453- 

X.  Vent-  406. 


Co.Lit.  S35- 

4.  Inft.  316. 

5.  €0.  138. 
AntC)  13S. 
Manwods  Fo* 
icft  Law  40. 
»•  Com*  Dig. 


s.Bl.Com*38. 
Co.  Lit.  233. 
4-  Jnft.  3x7. 
x* Inft.  J99. 
XI.  Co^Sy. 
Jones  278. 
Cro.  Jac.  155* 
Palm.  89. 
3.  Com.  Dig. 
3»z. 


2.  To  have  a  court  op  one's  dwN,  wit" 
liberty  to  hold  pleas  before  a  mayor,  bailiff  L 
fuch  a  place,  according  to  the  courfe  of  th- 
Common  Law.  /-* 

3.A  Bailiwick  is  that  liberty  which  isexempr 
cd  from  the  (heriff  of  the  county,  over  which  tE" 
lord  of  the  liberty  appoints  a  bailiff,  to  do  fu- 
offices  within  his  precincl,  as  the  under  fhei  - 
doth  at  large  under  the  high  Iherifi^  of  the  coupti.  1 
as  the  Bailiff  of  JVeJiminJlery  and  of  the  Dean  a/ic 
Chapter  of  St.  Paul's. 

4.  A  Forest  is  a  franchife,  confiftine  of  a  cer- 
tain territory  of  woody  ground,  privileged  for 
hearts  of  venery,  orthofe  that  are  gotten  by  hunt- 
ing ;  or  for  fowls  of  forefl,  chafe,  or  warren,  to 
reft  and  abide  there  in  fafety.  The  King  may  at 
this  day  make  a  foreft  in  his  own  grounds,  but 
not  in  the  grounds  of  his  .fubjefts  without  their 
confent ;  and  this  privilege,  when  granted  to  a 
fubjeft,  is  properly  called  a  chafe.  A  foreft  con- 
fifts  of  eight  parts,  viz.  foil,  covert,  laws,  courts, 
judges,  officers,  game,  and  boundaries. 

5.  A  Chase,  fvomChaJferj  is  a  privileged  place  for 
the  receipt  of  deer  and  beafts  of  the  foreft,  being 
of  a  middle  nature  between  a  foreft  and  a  park. 
It  is  commonly  of  lefs  extent  than  a  foreft,  and 
of  larger  compafs  than  a  park,^  and  has  more 
liberties  than  a  park,  and  fewer  than  a  foreft. 
Every  foreft  is  a  chafe,  but  every  chafe  is  not  a 
foreft.  It  differs  from  a  park,  inafmuch  as  it  is 
not  enclofed ;  for  although  it  muft  have  cenaia 
metes  and  bounds,  yet  if  it  is  inclofed,  it  is  caufc 
of  forfeiture.  But  it  may  be  in  other  men's 
grounds  as  Well  as  our  own ;  but  cannot  be 
created  without  licenfe,  for  that  would  be  to  ap- 
propriate beafts /cT^r  naturx  to  one*s  own  ufe.  A 
chafe  is  governed  by  the  rules  of  the  Common 
Law  ;  and  if  it  has  never  been  a  foreft,  it  cannot 
have  a  purlieu  (a). 

(«)  Set  Man\v  ood's  Fo<eft  Law  fics  thofc  parti   of  forefts  trhich 

365.  and  2.  Com.   Dig.  586.  that  were  difafforcftcd  hy  perartbalA- 

••  purlieu*  from  corruption  of  the  fions  made  in  the  reign  of  Edwird 

French  woid  **  pauralke^  figni-  the  thiid. 

A 
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€,  A  Park   is  an  inclofed   chafe,  extendirigz.Bi.c^m.sS. 
6nly  over  a  man's  own  grounds.     No  man  can^^^^'»  ^^'^' 
Kave  a  park  without  licenfe  under  the  broad  coVLit.  233. 
SEAL,  for  the  Common  Law  does  not  encourage Manwood's 
matters  of  pleafure  which  bring  no  profit  to  theg®*^^^^^* 
Commonwealth.     Beafts  of  park  properly  extend  Bridi^.  26. 
to  buck,  doe,  &c.  but  in  a  common  and  legal  ^'^•- ^'^^y^.®*  ' 
fenfe  to  all  beafts  of  the  foreft.     Three  things  are*8,.°°^'    ^^' 
required  to  conftitute  a  lawful  park: — i.  A  grant 
or  prefcription.     2.  Inclofures  by  pale,  wall,  or 
hedge.   3.  Beafts  of  a  park.  But  there  are  parks  in 
-  ufe  and  reputation  erefted  without  lawful  warrant. 

7.  A  Warren  is  a  liberty  by  grant  from  the^i-Ro.Ab.Sn. 
King,    for  the  prefervation    of    hares,    conies,  ^^'^^*^^°' g 
partridge,   pheafant,    quail,    rail,  &c.    for  thefeii.Coiia.' 
being/^r^  natuntj  every  one  had  a  natural  right ^'^•. ^^'^•^5* 
to  kill  them;  but  upon  the  introduftion  of  thcji^.^""*    '^' 
'  Foreft  Laws,  thefc  animals  being  looked  upon  as  Ante,  p.  139. 
royal  game,  this  franchife  was  invented  to  pro- 
tcft  them. 

.  8.  A  Free-Fishery,   or    exclufive    right    0fa.Bl.C0m.40. 

fiftiing  in  a  public  river,  is  alfo  a  royal  franchife. 

It  differs  from  z  feveral  fijhery ,  becaufe  he  that  has 

a  feveral  filhery  muft  alfo  be  owner  of  the  foil, 

^hich  in  a  free-fiftiery  is  not  requifite.     It  differs 

^jfofrom  a  common  of  pifcaryy  for  it  is  an  exclufive 

right,  which  a  common  of  pifcary  is  not. 

9.  A  Fair,  or  Market,  is  a  privilege  granted *•  ^nft.  "o.  , 
for  buying  and  felling,  and  for  the  more  fpeedy  ^^^^^°^' 
^d  commodious  provifion  of  fuch  things  as  the  Com.  Dig. 
fubjed  ncedeth  {a).  ?"• '*„^»'^- 

ID.  Tolls  alfo,  which  confift  in  a  reafonable^.Com.Dig. 
fum  of  money  or  payment  to  the  owner  of  the  546- 
fair  or  market,  are  franchifes;  and  fo  alfo  is  the  ^'^'^g;^^^*'^"' 
right  of  having  the  goods  of  felons,  deodands,  i.  916.454. 
,  Ucafure-trove,  waifs,  eftrays,  wrecks;  the  nature '^' ^°^' 3*^* 

1       (fl)  Of  tolls  there  are  fcvcral  a  highway,     l- Mod. 47- — 4.  7o//«^unb.  68. 

r  Vindi:    asi— I.   Toll'tnrn^    which  tr  aver  Jet  for  pafliog  over  the  foil 

,    *^ payable  for  catrlc  or  goods  ia  of  another.       5.  Com.  Dig.  547* 

**t\ini  from  a  market  or  fair.—  Sccalfo  3.  Wilf.  296.     i.Burr.5S3. 

'  ?.'Si<l.  45+.     1' Toil  through  is  a  3.  Burr.  1404-    Cowpfr*  47    and 

.  HiindtaiaDdcd  for  paflage  through  1 .  Ttrta  Rep.  463.. 
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o(  Ivhich,  as  forming  pans  of  the  King's  pre- 
rogative,  ,we  have  already  defcribed,  and  ftal 
therefore  proceed  po  the  remaining  incorporca 
hereditaments ;  which  are. 

Finch,  i6».  8.  CoRODiEs,  or  a  right  of  fuftenance,  con 
fitting  in  a  right  to  receive  certain  allotments  oi 
viftuals  and  provifion  for  one's  maintenance. 

Co. Lit.  144.       9'  Annuities.     An  annuity  is  a  yearly  fumj 

».Bl.Com.4o.  chargeable  only  on  the  perfon  of  the  grantor, 

and  therefore  different  from  a  rent-charge,  which 

is  a   burthen  impofed  upon  and  ifluing  out  of 

land. 

Co.  Lit.  I4I-  10.  Rents  are  the  laft  fpecies  of  incorporeal 
10.  Co.  las.    hereditament.   A  rent  is  a  fum  of  money,  or  other 

Wood  t  Inft.  r  i  '  *rr   '  1  r      1         1 

j^j^  conlideration,    iflumg    yearly    out    of    lands  or 

5. Com. Dig.  tenements;  and,  being referved  out  of  the  profits 

***'  of  the  land,  is  not  due  until  the  tenant  takes  the 

profits.     There  are  three  forts  of  rents: — i.  Rent- 

fervice.     2.  Rent-charge.     3.  Rent-feck. — Rent- 

n    At.  -.-    SERVICE  (fo  Called  becaufe  it  is  ever  accompanied 

4Bac.Ab.335-     •  1    r  1   r       •      \     •        L 

Ld. Ray.  11 60.  with  fome  corporal  lervice),  is  where  one,  upon 

4.  Mod.  76.    a  gift  in  tail,  or  leafe  for  life  or  years,  referves  to 

himfelf  a  certain  rent,  while  the  reverfion  of  the 

lands  and  tenements  continue  in  him.     A  Rent- 

j^.  CHARGE   is  where  a  man,    by  deed,  makes  hi$' 

prowV.  m.    eftate  over  to  another  in  fee ;  or  by  gift  in  tail,- 

4.Bac.Ai^337.  the  remainder  over  in  fee ;    or  any  other  grant 

4^7.°"'    *^  where  the  whole  eftate  paffes,  and  by  the  fame 

deed  referveth  to  him  and  his  heirs  a  cenain  rent? 

and  that  if  the  rent  be  behind,  it  fhall  be  lawful 

for  him  and  his  heirs  to  diftrain.     Rent-seck  is 

Cfo  Car  20.  ^hcr^  ^  n^^^  by  deed  makes  over  his  eflate  to 
Cro.Elii.  656.  another,  and  referves  to  him  and  his  heirs  ft 
7^00.51.  certain  rent,  or  grants  a  rent  iffuing  out  of  hii 
j.^om!  Dig.  eftate,  without  any  claufe  of  diftrcfs  in  the  deedj 
4i'«  To  thefe  three  forts  of  rent  may  be  added,  a  rcnl 

referved  upon  a  leafe  at  will,  which  may  be  dif- 
traincd  for  of  common  right.    There  are  alfo  fco 
X.  Inft.  44.     farm  rents,  quit-rents,  rack-rent,  old-rent,  aiwl 
Co.  Lit.  143    improved-rent.     AFeeFarmRekt    is  a  rent** 

Moor»i68.  ^ 

«.Modcrn.i86.      Hard.  38 S*    5.Cos».Dig.  4ti.  (cr).) 

chargj 
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charge  ifTuIng  out  of  an  eftate  in  fee,  of  at  leaft  Co.  Lit.  143. 
one-lourth  of  the  vakie  of  the  lands  at  the  timeBjjg'^**"' 
of  its  refervation.     Quit-rent  is  a  certain  fmall  Dougi.  6oz. 
rent  payable  yearly  by  tlie  tenant  of  a  manor,  "°^*  ('•) 
whereby  he  goes  quit  and  free  of  all  other  fcrviccs. 
Rack-rent  is  fuppofcd  to  be  a  rent  to  the  full 
value  of  the  tenement,  or  near  it.     Old-ri:nt  is 
that  yearly  rent,  neither  more  nor  lefs,  which  was 
always  paid.     Improved-rent  is  where  the  old 
rent  has   been  raifed. — A  rent  muft  be  a  profit 
ifluing  yearly  out  of  lands  and  tenements  corpo- 
real, but   the  profit  need  not  arife  in  money,  for 
fpurs,    capons,    horfes,    corn,    and    any    other 
matters,  may  be  rendered  by  way  of  rent;  or  it 
may  confift  in  fervices  or  manual  operations,  as  to 
plough  fo  many  acres  of  ground,  to  attend   the 
lord,  and  the  like,  for  fuch  fei-vices  are  confider- 
cd  in  law  as  profits.     This  profit  muft  be  certain^ 
or  that  which  may  be  reduced  to  a  certainty  by 
cither  party;,  and  it  muft  iflue  yearly.     It  muft 
iffue  out  ot  the  thing  granted,  and  not  be  part  of 
ttc  thing  itfelf,  which  muft  be  lands  and  tene- 
ments corporeal ;  that  is,  it  muft  iflue  from  fome 
inheritance,  whereunto  the  owner  or  grantee  of 
the  rent  may  have  recourfe  to  diftrain  :    therefore, 
a  rent  cannot  be  rcferved  out  of  an  advowfon,  a 
F   common,  an  office,  a  franchifc,  or  the  like. 
^       By  4.  Geo.  2.  c.  28.  remedy  by  diftrefs  is  given 
for  all  rents  that  have   been  paid  within  twenty 
:    years  next   before  the  making  of  the  ftatute,  or 
|-  that  (hall  be  afterwards  created ;  lb  that  the  dif- 
.  ference  which  formerlv  exifted  between  them  is 
now  abolifhed.     Rent  is  regularly  due  and  pay- Co.  Lit.  201. 
sable  upon  the  land  from  whence   it  iflfues,  if  no 
Jttrticular  place  is  mentioned  in  the  refervation  ; 
Tnit  in  the  cafe  of  the  King,  the  payment  mutl 
y%c  either  to  his  officers  at  the  Exchequer,  or  to 
^s  receiver  in  the  country. 

r    Besides   the  feveral   kinds  of  eftates  already 

jttientioned,  there  are  eftates  upon  condition :  firft, 

boon  condition /;w/>//V^;  and  fecondly,upon  condition 

^  y  ex  preyed ; 
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Co.Lit.}Qi.  exprejfed:  or,  as  they  are  called  by  Littleton 
eftates  upon  condition  in  law,  and  condirio 
in  deed.  Eftates  upon  condition  in  law,  ai 
fuch  which  have  a  condition  by  the  law  annexe 
to  them,  although  it  be  not  fpccified  in  writing 

pOfLit.  133.  as,  if  a  man  grant  by  his  deed  to  another,  th 
office  of  parkerfhip  of  a  park,  to  have  an 
occupy  the  fame  for  the  term  of  his  life,  th 
law  annexes  a  condition,  that  he  fliall  well  an 
lawfully  keep  the  park,  and  do  that  which  to  fiic 
office  belongeth,  or  otherwife  it  (hall  be  lawfii 
for  the  grantor  and  his  heirs  to  ouft  him,  an( 
grant  it  to  another  ;  and  fuch  condition  as  h 
intended  by  the  law  to  be  annexed  to  any 
thing,  is  as  ftrong  as  if  the  condition  were  put 
,    in  writing.     An  eftate  on  condition  expreJeJ,  of 

f .  BU  Com.    in  deed,  is  where  an  eftate  is  granted,  either  in 

«♦•  fee-fimple  or  otherwife,  with  an  exprefs  qualili* 

cation  annexed,  whereby  the  eftate  granted  fliaft 
either  commence,  be  enlarged,  or  be  defeated,^ 
upon  performance  or  breach  of  fuch  qualificatioi^ 
or .  condition ;  as  if  a  man,  by  deed  indented; 
.  enfeoffs  another  in  fee-fimple,  referving  to  hi(R 
and  his  heirs  a  certain  yearly  rent,  payable  at! 

po.Lii.  »oT.  particular  time,  on  condition  that  if  the  rentbc 
behind,  the  feoffor  and  his  hejrs  may  re-enter 
Thefe  conditions,  therefore,  are  either  preceded 
jpr  fubfecjuent.  Precedent  are  fuch  as  muft  happ^J 
or  be  performed  before  the  eftate  can  veft  or  b 
enlarged.  Subfequent  are  fuch,  by  the  failur 
pr   non-performance   of  which  an  eftate  alread 

9te  fnftancct,  vefted  may  be  defeated.     Ampng  the  eftates  dc 

CofLit.  »i7*    feafible  by  condition yj^^y^^^^;;/  arc, 

I,  VivtJM  Vadium,  or  living  pledge,  whicj 
is  where  a  man  borrows  a  fum  of  money  of  aq 
other,  and  grants  him  an  eftate  of  fo  much  ^ 
Cpj.  Jfit.2#6.  annufHy  to  hold  till  the  rents  and  profits  ftiall  rt 
pay  the  fum  fo  borrowed  ;  for  irnmediately  q 
the  difcharge  of  the  debt,  the  land  refults  bad 
to  jhe  borrower, 
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2.  Mortgage,    or  dead   pledge,    which  was 
called  in  Latin  mortttum  vadium^  and  is  where  a 
man    borrows   of    another   a  fpecific  fiim,    and 
grants  him  an  eftate  in  fee,  on  condition,  that  if  he 
the  mortgagor  (hall  repay  the  money  on  a  certain 
day^  he  may  re-enter  on  the  eftate  fo  mortgaged  ; 
or,  as  is  now  the  more  ufual  way,  that  the  mort* 
gagee  (hall  re- convey  the  eftate  to  the  mortgagor: 
in  this  cafe  the  land,  which  is  fo  put  in  pledge,  is 
by  law,    in  cafe    of   non-payment    at    the  time 
limited,  for  ever  dead  and  gone  from  the  mort- 
gagor ;  and  the  mortgagee's  eftate  in  the  lands  is 
then  no  longer  conditional,  but  abfolute.      But 
fo  long  as  it  continues  conditional,  that  is,  be- 
tween the  time  of   lending  the  money  and  the 
time  allotted  for  payment,  the  mortgagee  is  called 
tenant  in  mortgage.      But  as  it  was  formerly  aLk.  f.  341. 
doubt,  whether,  by  taking  fuch  eftate  in  fee,  it 
did  not  become  liable  to  the  wife's  dower,  and 
other  incumbrances  of  the  mortgagee   (though 
that'doubt  has  been  long  ago  over:rulcd  by  our  JJ^^*^*^* 357- 
courts  of  equity),  it  therefore  became  ufual  to  grant  HaTdr.^V*!'* 
only  a    long  term   of    years  by   way   of   mort- 
gage, with  condition  to  be  void  on  re-payment  of 
the  mortgage-money ;    which    courfe   has   been 
;  fince  continued,  principally  becaufc  on  the  death 
of  the  mortgagee  fuch  term  becomes  vefted  in  his 
perfonal  reprefentatives,  who  alone  arc  intitled  in 
equity  to   receive  the  money  lent,    of  whatever 
nature  the  mortgage  may  happen  to  be. 

As  foon  as  the  eftate  is  created,  the  mortgagee 

may  immediately  enter  on  the  lands ;  but  is  liable 

to  be  difpofleffe^,  upon  performance  of  the  con- 

.jdition  by  payment  of  the  mortgage-money  at  the 

day  limited;   and  therefore  the  ufual  way  is,  to 

^Jigrce  that  the  mortgagor  (hall  hold  the  land  till  the 

day  aiiigned    for    payment;    when,    in   cafe    of 

&ilure,  whereby  the  eftate  becomes  abfolute,  the 

mortgagee  may  enter  upon  it  and  take  pofieflion, 

without  any  poflibility  at  lazv  of  being  afterwards 

Iri'ided  by  the  mortgagor,  to  whom  the  land  is 

BOW  for  ever  dead.     Bur  here  again  the  courts  of 

U  %  equity 
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equity  interpofe ;    and   though  a  mortgage    b  - 
thus  forfeited,  and  the  eftate  abfolutely  vefted  L 
the  mortgagee  at  the  Common  Law,  yet  they  wii 
confider  the  real  value  of  the  tenements  compare 
with  the  fum  borrowed  ;   and  if  the  eftate  be 
greater  value  than  the  fum  lent  thereon,  they  w*- 
allow  the  mortgagor  at  any  reafonable  time  to 
call  or  redeem  his  eftate ;  paying  to  the  mortga 
'      his  principal,  intereft,  and  expences:  for  otk^j 
wife,  in  ftriftnefs  of  law,  an  eftate  worth   looo/ 
might  be  forfeited  for  non-payment  of  lool.  or  a 
lefs  fum.     This  reafonable  advantage,  allowed  to 
mortgiij^ors,  \s  caWcd  the  equity  of  redef?ipf ion :  znd, 
this  enables  v  ir.orc^agor  to  tall  on  the  mortgagee, 
who  has  po^leffion  of  his  eftate,  ^o  deliver  it  back 
and  account  for  the  rents  and  profits  received,  on 
payment  of  his  whole  debt  and  intereft  ;  thereby 
turning  &t^  niortuum  into  a  ]f^\nA  o{  vivum  vadium. 
But,    on  the    other   hand,  the   mortgagee  may 
either  compel  the  fale  of  the  eftate,  in  order  ta 
get  the  whole  of  liis  money  immediately ;  or  elfe 
call  upon  the   mo.ig^agor  to    redeem   his  eftate 
prefently,  or,  in  dchuilt  thereof,  to  be  for  ever 
foreclofed  from  rcviecn-iing  the  fame;  that  is,  to  lofe 
his  equity  of  rcdcmpLlon  without  poflibility  of  re- 
call;    and    alfo,    in    fome   cafes    of    fraudulent 
Stat.  4  &  s-    mortgages,  the  fraudulent  mortgagor  forfeits  all 
W.&M  c.x6.  eq^i^y  of  redemption  whatfoever.     It  is  not  how- 
ever ufual  for  mortgagees  to  take  poflefiion  of  the 
mortgaged  eftate,  unlefs  where  the  fecurity  is  pre- 
carious, or  fmall;   or  where  the  mortgagor  ne- 
gledls  even  the  payment  of  intereft;    v^'hen  the 
mortgagee    is  frequently    obliged    to  bring  aa 
ejedment,  and  take  the  land  iiuo  liis  own  hands, 
in  the  nature  of  a  pledge,  or  the  pignus  of  the 
Roman  law ;    whereas,   while  it  remains    in  the 
h^nds  of  the  mortgagor,  it  more  refen^bles  their 
hypotbecaj  which  was  where  the  poffeilion  of  the 

thing  pledged  remained  with  the  debtor  {a).   But,* 

< 

(a)  Pi^ftorh  appeUaiicKe  earn  tione   nudd  conventionf   tene1vr%\ 

froprie     rem    contineri    dlcimuiy  proprie  lij^f:otheca  appeUationea*'] 

fna  Jimul  etiam  tr^^dllur   crcd'f  t inert  dic/frfi(4»     7*  J^'  /.  4. /•4«' 

iorl*      At  earrty  aux  fide    tr(\di'  /.  7. 
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by  ftatute  7.  Geo.  2.  c.  20.  after  payment  or  tender 
by  the  mortgagor  of  principal,  incereft,  and  cofts, 
the  mortgagee  can  maintain  no  cjeftment,  but 
may  be  compelled  to  re-affign  his  fecurities. 

3.  Statute  Merchant  and  Statute 
Staple  are  eftates  created  by  i3.£i:£;. i.ft. 3.C.  i. 
and  27.  Edw.  3.  c.  9.  whereby  the  lands  of  a 
debtor  are  conveyed  to  his  creditors,  till  out  of 
the  rents  and  profits  of  them  the  debt  may  be 
iatisfied . 

4.  Elegit,  which  is  an  eftate  obtained  by  this 
procefs  of  law,  on  which,  after  a  plaintiff  has 
obtained  judgment  for  his  debt,  the  (heriff  gives 
him  pofleffion  of  one  half  of  the  defendant's  lands 
and  tenements  until  the  debt  and  damages  be 
fully  paid.      * 

Eftates  alfo  may  be  confidered  with  refpeft  to 
the  time  of  their  enjoyment,  and  in  this  point  of 
view  may  be  either  in  pojfejjion  or  expectancy.  Eftates 
in  pofleffion,  or  eftates  executed^  are  where  a  prefent 
intereft  pafles  to,  and  refides  in  the  tenant,  not 
depending    on    any  fubfequent    circumfl^nce  or 
contingency.      Eftates  in  expectancy  are  of  two 
kinds.     I.  A  remainder.     2.  A  reverjion. — A  Re- 
mainder, which   is   created  by  the  aft  of    the 
parties,  may  be  defined  to  be  an  eftate  limited  to 
take  effedt  and  be  enjoyed  after  another  eftate  is 
determined :     as  if  a  man  feifed  in  fee  letteth 
lands  or  tenements  for  term  of  years,  the  remain-  Wood's  Inft^ 
der  over  to  another  for  life,  in  tail  or  in  fee ;  here  '"^7- 
is  firft  a  particular  ejiate^  derived  out  of  a  general 
and  greater  eftate,  viz.  a  fee,  and  afterwards  the 
refidue  or  remainder  difpofed  of :  but  it  muft  be 
crt)ferved,    that    in    contemplation    of  law,    the 
particul&r  eftate,  and  all  remainders  of  it,  make 
but  one  eftate  in  law. — The  following  rules  are  to 
>e  obferved  in  the  creation  of  remainders : 

I.  There  muft  bt  2i  particular  eftate  precedent  piowd.  ^j  &q» 
aade  at  the  fame  time,  that  the  remainder  may  35- 

•'  Noy  8  Max. 
31.    123,  124,  125,  126,  127.     Hern,  &c.  %i  31  4»  S* 

U  3  depend 
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1.  Rep.  66.     depend   on  it.        2.  The  particular  cftate  muft 
129, 130. 134,  ^^^^^-^^^^  when  the  remainder  fhall  veft;  and  the 

».inft.378.a.  remainder  muft  commence  in  poffeflion   at   the 

very  time  the  particular  eftate  endeth ;  for  there 

'^"'«!*^  ^^^^    muft  not  be  a  mean  between  them.     3.  The  rc- 

w.  3.*c.  16.  mainder  muft  pafs  out  of  tlie  leffor  executed  or 

executory  at  the  time  of  the  pofleffion  taken  by 

iw  — ^  ,,T   the  particular  tenant ;  but  it  cannot  depend  upoa 

72Z,  713.       a  mzitex  ex  pq/t  jaao :  as  where  there  is  an  eltate- 

*'f*ft  ^^i     tail,  with  condition,    that  if  the  tenant  in  tail 

Plowd.25,&c.*  aliens  in  fee,  fee-tail,  &c.    then   the    eftate    ta 

35»  ,  ceafe,  and  the  land  to  remain  to  another ;    this 

l4oy  s  Max.    j^  ^  ^^j^  remainder,  becaufe  the  alienation  vefts 

the  eftate  in  the  alienee,  or  elfe  in  the  donor.     A 
remainder  may  dcpemd  upon  a  condition .  that  is 
not  repugnant  or  againft  law,  and   then  it  will 
pafs  either  executed  or  executory.    4.  The  per/on 
to  whom  the  remainder  is  limited  muft  be  capable 
at   the  time  it  was  created^  or  elfe  by  common 
f.  Kep.  51*     poffibility,  or  in  potentid  propinqud  to  be  thereof 
J.  Rep.  ao.     capable  during  the  particular  eftate.     Therefore 
i.lnft.  378.8.  j^g-^^  for  life,  or  years,  remainder  to  the  right 
heirs  of  J.  S.  is  good ;  for  by  common  poffibility 
y.  S.  may  die  during  the  life  of  the  particular  tenant: 
but  if  the  tenant  or  leffee  for  life  or  years  dieth, 
living  y.S.  the  remainder  is  become  void,  becaufe 
there  is  no  perfon  capable  to  take  at  that  time. 
But  a  remainder  to  the  firft-begotten  fon  of  J.  *. 
(in  general   terms)    born  during  the   particular 
cftate,  is  good*     If  the  remainder  had  been  limit- 
1.  »aund.388.  g^  \j^  particular  by  name  of  baptifm  and  lirname, 
it  had  not  been  good,  if  he  was  not  in  effe ;  for  it 
was  potentia  remolay  and  not  probable  that  J.  ^- 
Ihould   have  a  fon  of   that   name(tf).      5.  The 
ibifig  whereof  a  remainder  Ihall  be  created  muil 
be  in  effe  before  and  at  the  time  of  die  appoint- 
ment and  creation  thereof,  elfe  the  remainder  is 
void.     As  if  I  grant  a  rent  out  of  my  land,  the 

(a)  Seethe  10.  &  XT.  Will,  3.     bom  in  their  father's  life-ti«c>bj 
c.   16.    for  enabling   pofihumous     way  of  remainder.  Sec 
children   to   take   cftatesi    as    if 

remainder 
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t(!mainder  in  fee ;  this  remainder  is  void^  be- 
caufe  the  rent  was  not  in  ejfe  before  {a). 

An  eftate  at  will  is  ndt  fuch  a  particular  ejiate  ,.<:o.  153. 
whereon  a  remainder  may  depend ;  but  a  leafe aRo.4iM'i5. 
for  years  -may  be  granted  to    one  for  fo    long 
time  as  he  fliall  live,  with  remainder  to  another 
for  the   refidue  of  the   term.      Remainders   are 
either  abfolute  or  contingent. -^Aif  absolute  Re- 
mainder is  that  which  depends  upon  a  certain 
event,  upon  the  happening  of  which  it  muft  un- Co- Lit.  378* 
avoidably  reft ;  as  a  kafe  for  years,  remainder  to  ^^,^^^*g' 
another  in  fee,  or  in  tail,  &c.     A  contingent  FcarnciEifay 
Remainder  is  a  remainder  limited,    fo  as   to ^°  ^°?"?*^*'*^ 
depend  on  an  event  or  condition   which   mny  p*4.*^  ^"' 
never  happen  or  be  performed,  or   which  may  Sceaifo  t.BU 
not  happen  or  be  performed  till  after  the  deter-  ^^"**  ***• 
mination   of  the    preceding   eftate  1    for    if  the 
preceding  eftate  determines  before  fuch  event  or 
condition  happens,  the  remainder  will  never  take 
effeft.     There  are  four  forts  of  contingent   re- 
mainders,   which  may  be  comprehended  under 
'    this  definition  : — 'Fir^,  Where  the  determination 
of  the   preceding   eftate    is   itfelf  dubious  and 
contingent;  as   where  it  depends  on   an   event 
which  may  never  happen :  as  if  -^.  make  a  feoff- 
ment to  the  ufe  of  B.  till  C.  returns  from  Rome^ 
and' after  fuch  return  of  C.  then  to  remain  over  in 
fee  ;  here  the  particular  eftate  is  limited  to  deter*- 
mine  on  the  return  of  C.  an  event  which  poffibly 
may  never  happen ;  and  therefore  the  remainder,  Poph*  9T» 
which  depends  on  fuch  contingent  determination 
of   the   preceding    eftate,    is   dubious  and  con- 
tingent.-— 5^re?»^/y,    Where    the    contingency   on 
which  the  remainder  is  to  take  effeft,  is  indepen- 

{a)  But  by  later  cuies  it  hath  be  granted  to  commence /;ryir/j/r0i 

been  hcld«  that  a  rent  dc  n<*vo  may  fo  that  this  fifth  rule  Teems  not  to 

i>e  limited  to  one  for  life,  with  be   law.     See  2*  Roll*  Abr.  415. 

remainder  orer  in  fee,    for  that  2.    iSalk.     577*         !•    Sid.    285^ 

tnc  law^  conitders  the  whole   in-  i.    Lev.    144*       Ld.  Raym.  52* 

icrcH  or  fee  in  the  rent  to  be  firft  3.  Peer.  Wms.  230.     2.WiIf.i66. 

granted*    and    the    immediate  or  2.  Bl*   Com*    165.  314.      2.  £q« 

pa.xicular    eilate    therein    to    bt  Cafes  Abr«  284.    and  Mr.   Har* 

Cfcatfed  out  of  it>  and  tiiat  It  may  grave's  Co,  Lit.  zi^%»  a.  note  (2.) 

U  4  dent 
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dent    of  the    determination    of   the    precedir 

eftate :  as  if  a  leafe  be  made  to  ^.  for  life,  r 

mainder  to  B.  for  life,  and  if  B.  die  before  -/f.  r 

mainder   to  C.   for  life;  here   the  event  of  B 

dying  before  /4.  does  not  in  the  lead  affeft  tl 

determination  of  the  preceding  eftate,   neverth 

lefs  it  milft  precede  and  give  effedt  to  C.'s  remai 

der ;  but  fuch  event  is  dubious,  it  may  or  m 

not  happen  ;  and  the  remainder,  depending  up( 

it,  is  therefore  contingent. — Thirdly ,  Where  tl 

condition  upon  which  the  remainder  is  limited 

certain  in  event,  but  the  determination  of  tl 

^.  Co.  10.       particular  eftate  may  happen  before   it :  as  if 

leafe  be  made  to  J.  S.  for  life,  and  after  the  deal 

of  y.  D.  the  lands  to  remain  to  another  in  fei 

now  it  is  certain  that  J.  D.  muft  die  fome  time 

other,  but  his  death  may  not  happen  till  aft 

the  determination  of  the  particular  eftate,  by  t 

death  of  J.  S.  and  therefore   fuch  remainder 

contingent. — Fourthly,  Where  the  perfon  to  whc 

the  remainder  is  limited  is  not  yet  afcertained, 

Co.  Lit.  37^.  not  yet  in  being  :  as  if  a  leafe  be  made  to  one 

life,  remainder  to  the  right  heirs  of  J.  S. ;  now  th< 

can  be  no  fuch  perfons  as  the  right  heirs  of  J< 

until  the  death  of  J.  S.  for  nemo  eft  hjtres  viveUi 

which  may  not  happen  till  after  the  determinati 

of  the   particular  eftate,    by  the  death   of   t 

tenant  for  life  ;  therefore  fuch  remainder  is  cc 

tingent.     Contingent  remainders  of  either  kir 

if  they  amount  to  b.  freehold y,  cannot  be  limited 

an  eftate  (of  years,  or  any  other  particular  eft 

lefs  than  a  freehold.     Thus,  if  land  be  grant 

s.Bl.Com.i  71.  ^o  j4.  for  ten  years y  with  remainder  in  fee  to  1 

0.130-     xight  heirs  o(  B.  it  is  void  ;  but  if  granted  to 

for  life,  with  a  like  remainder,  it  is  good.    I 

unlcfs  the  freehold  pafles  out  of  the  grantor  at ' 

time  when  the  remainder  is  created,  fuch  fr 

hold  remainder   is  void  :  it  cannot  pafs  out 

him  without  refting  fomewhere  ;  and  in  the  c 

of  a  contingent   remainder,  it  muft  veft  in 

particular  tenant,  elfe  it  can  veft  no  where  : 

lefs^  therefore,  the  eftate   of  fuch  particular 
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nant  be  of  a  freehold  nature,  the  freehold  cannot 
veft  in  him,  and  confequently  the  remainder  is 
void.  In  devifes,  however,  by  laft  will  and 
teftament,  remainders,  or,  as  they  are  more  ufually 
called,  executory  devifesy  may  be  created  contrary 
to  the  niies  before  laid  down ;  for  wills  are  always 
more  favoured  in  conftniction  than  formal  deeds. 

An  executory  Devise  of  land    is,    fuch  apcamc^sEx. 
difpofition  of  them  by  will,  that  thereby  no  eftate  ^c^.  298. 
vefts  at   the  death  of  the  devifor,  but  only  on  Ca^'^^J'io!^* 
feme  future  contingency;  and*  it  differs  from  a4.M0d.158, 
remainder, — Firjly  That  it    needs   not  any    par-^-^^^J'*'*^ 
ticular  eftate  to  fupport  it.     Secondly,  That  by  it  *"    **°  •  3  •• 
afee-fimple,  or  other  lefs  eftate,  may  be  limited  Scc  2.  Bl. 
after  a  fee-fimple :    and  Thirdly,    That    by  this^'^'^-P* '73* 
means  a  remainder  may   be  limited   of  a  chattel  ^  * 
interejlj  after  a  particular  eitate  for  life  created  in 
the  fame.     And  having  faid  thus  much  concern- 
ing eftates  in   expedancy,    we  proceed  to  that 
'   which  is  created  by  the  a6t  of  law,  and  not  by 
the  aft  of  the  parties,  viz. 

^     A  Reversion,  from  reverto,  to  return,  is  the  Co.  Lit.  12. 
rcfidue  of   the  eftate  left    in    the  grantor  after  *-^*-^o"™-'7»* 

\   fome  particular   eftate  granted  away  :  as  if  there  [' wilf]  **?* 

t    be  a  gift  in  tail,  the  reverfion  of  the  fee-fimple  is  B.R.  H.»58. 

^  in  the  donor ;  in  a  leafe  for  life  or  years,  the  re- 
verfion is  in  the  leffor.  So  alfo,  if  one  hath  a 
leafe  for  twenty  years,  and  leaves  out  ten  of  thofe 
years,  the  reverfion  is  in  the  fecond  lellbr,  as  well 
as  in  the  firft  that  granted  the  twenty  years.  A 
reverfion  is  never  created  by  deed  or  writing, 
but  arifes  from  conftruftion  of  law :  a  remainder 
can  never   be  limited,  unlefs  by  either  deed  or 

f  devife;  but   both  are  equally  transferable  when 
a&ually  vefted(«),  being  both  eftates  inpnefenti, 

\    though  taking  effeft  in  futuro. 

K       (a)  EflateS)  with  regard  to  the  —Contingent    edates    arc    either 

f    tena'mty    and    the    time    of    the  remainders  and   future  ufes,  exc- 

W  tejoyment  of    them,    are    eiihcr  cutory  devifes,  eftates  enlarged  on 

^  ^tfttd  or  contingent.  Veiled  eftates  condition,  or  on  uncertain  intcrefts. 

-\  Vttuhcr  in  polTeirion  or  in  intcreft.  An  eftate  vcflud  \%,  where  there  is 

1.  Eftateg 
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Eftates  alfo  may  be  confidered  with  refpeft  ti3 
the  number  and  Gonneftions  of  their  owners ;  as, 

•  - 

«.Bi*Cpm.         I*  A  SOLE  Tenant  is  he  that  holds  lands  of 
*'5*  tenements  in  his   own   right  only,  without   any 

other  perfon  being  joined  or  connefted  with  him 
in  point  of  intereft,  during  his  eftate  therein. 
This  is  the  moft  common  and  ufual  way  of  hold- 
ing an  eftate  ;  and  thefy  are  all  fuppofed  to  be  of 
-  this  fort,  unlefs  where  they  are  exprefsly  declared 
to  be  otiierwife. 


C6.LiN  iSo*  2.  Joint-Tenants,  fo  called  becaufe  the  lands 
«.  Bi.  Com.  or  tenements,  &c.  are  conveyed  to  them  joindy, 
*^  conjunSlive  feoffatij  fffr.'*  or,  **  ()ui  conjunHivi 
**  tenet  j^  in  contra-diftinftion  from  ible  or  feveral 
tenatits^  is,  where  lands  or  tenements  arc 
granted  to  two  or  more  perfons  to  hold  in  fee- 
fimple,  fee-tail,  for  life,  for  years,  or  at  wilL 
So  alfo,  if  two  perfons,  or  more,  diffeife  another 
Co.  Lit.  iSu  Qf  j^jjy  ig^nds  or  tenements  to  their  own  ufe,  fuch 

difleifors  are  joint-tenants  :  but  not  if  the  dif- 
feifin  is  to  the  ufe  of  one  of  them  only ;  for  in 
fuch  cafe,  the  perfon  to  whofe  ufe  the  difleifm  is 
made  is  fole  tenant^  and  the  others  are  mere  co-* 
adjutors  in  the  diffeifin.  But  this  fpecies  of  eftate 
can  only  arife  by  the  aft  of  the  paities,  and  never 
by  the  aft  of  law.  Joint- tenants  mull  have  one 
and  the  fame  interefiy  and  therefore  one  cannot  be 
tenant  for  life  and  the  other  for  years  ;  or  tho 
one  tenant  in  fee  and  the  other  in  tail.—* 
They  muft  alfo  have  an  unity  of  title ;  their  eftate 
muft  be  crpated  by  one  and  the  fame  aft.  There 
muft  alfo  be  a  unity  of  time;  that  is,  their  eftates 
Uiuft  be  vefted  at  one  and  the  fame  period,  as 
well  as  by  one  and  the  fame  title:  and  laftly,  therO; 
nwaft  be  a  unity  of  pojfejjiony  for  joint- tenants  arc 

an  immediate  Bxed  right  of  prefent  fixed  right  of  future  cnjoymcnf*,' 

or  future  enjoyment.     An   eAate  A  contingent  eftate  is^  as  we  ha»e 

Tefted  in  pofledion  is,  where  there  above  dcfcribcd,  where  a  ri^bt  i 

exifts    a    right    of    prefent    en-  to  accrue  upon  an  event  which  i* 

joymenr.      An   eftate    vefted     in  dubious  and  ur.certain* 
intereft  iS|  where  there  b  a  prclenC  | 

CA(ecL    4 
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feifed^rr  nty  etper  tout,  by  the  half  or  moiety  ^nd 
by  all;  "  and  this/*  fays  Z./7//f/o;f,  **  is  as  much  Co.  Lit.  i8s» 
**  as  to  fay,  that  be  is  feifed  by  eveyy  panel y  and 
*'  by  the  whole.'*  The  grand  incident  of  a  joint- 
cftate  is,  that  the  tenants  are  entitled  to  i\iQ  jus 
cccrefcendiy  or  benefit  of  furvivorfliip :  for  when  two 
or  more  perfons  are  feifed  of  a  joint-eftate  of  in- 
heritance, for  their  own  lives,  ov pur  autre  vie j  or 
are  jointly  poffefled  of  any  chattel  intereft,  the 
entire  tenancy,  upon  the  deceafe  of  any  of  them, 

remains  to  the  furvivors :  but  if  they  agree  ta 
part  their  lands,  and  hold  them  in  feveralty  ;  as  the 
tenancy  is  fevered  and  deftroyed  by  a  difunitrng 
of  their  poffeflion,  fo  the  right  of  furvivorfbip  is, 
by  fuch  feparation,  alfo  deftroyed  :  and  by 
ix.Hen.  8.  c.  1.  and  32.//]?/;.  8.  c.  32.  one  joint- 
tenant  may  compel  his  co-tenants,  by  writ  of 
partition,  to  divide  the  land.  A  joint-tenancy^ 
may  alfo  be  deftroyed  by  deftroying  the  unity  of 
title:  as  if  a  man  enfeoff  two  ioint-tenants  in 
tec,  and  one  of  them  aliens  his  moiety  to  another  " 
in  fee ;    for    the    grantee    and    the   remaining 

tenant  hold  by  different  titles.     So  alfo,  if  the 

.tii/y  of  interejl   be  fevered,    the  joint-tenancy  isCro.Eliz.47cc 

'deftroyed  ;    therefore,    where    there    were    two 

')iat-tenants  for  life,  and  one  of  them  purchafed 

ic  reverfion    by   fine,    it  was    held,    that    the 

|(>int-e(late  was   thereby  fevered  and   deftroyed. 

like  manner,  if  a  joint-tenant  in  fee  makes  a 

ife  for  life  of  his  ihare,  this  defeats  the  join-  Co.  Lit.  193. 

ire  :    fo  alfo,  if  there  be  two  joint-tenants  for 

fc,  and  the  inheritance  defcends  upon  one  of  a.Bi.c«m-i8iL 

lem. 

^.Tenants  in  Common  are,  where  two  or  more  J:?*  ^:l^\'^^ 

•^      -         ,  ,  '       r        /-         1         r  •!     Woods  init. 

ive  lands  and  tenements  m  tee-iimple,  tee-tail,  ,45. 
\x  life,  or  years,  by  feveral  titles,   or  by  onea^^i-Com.i^^ 
tie  znd  feveral  rights ^  and  none  of  them  know- 
his  own  part,  but  takes  the  profits  in  common 
his  companions.     This  eftate  may  be  created 
deftroying  the  unity  of  title  or  inter ej  in  a  joint- 
tenancy. 
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tenancy  or  coparcenery,  and  preferving  the  un 

ofpojfejfion :  as  if  one  of  two  joint-tenants    in  f 

aliens  his  eftate  for  the  life  of  the  alienee ;  in  tt 

cafe,  the  alienee  and  the  other  joint-tenant  a 

tenants  in  common.     So  alfo,  if  there  be  a  grar 

to  a  ma/i  and  womatiy  and  the  heirs  of  their  bodiei 

their  ilfues  (hall  be  tenants  in   common.    Thi 

eftate  may  alfo  be  created  by  exprefs  limitation  i 

a  deed  ;  as  if  lands   be  given  to   two  or  more 

without  ufing.  words  which  imply  a  joint-eftatc 

a^  ^^  jointly  and  fever  ally  y*  they  (hall  be  tenants  i 

^5'-^<n- 8- common.     Eftates  in  common  can  only  be  d( 

s'i.Hcn.s.c.32.ftroyed  by  uniting  all  the  titles  and  interefts  i 

s.&9.wai.3*one  tenant,  or  by  making  partition  as  before 

7.  Ann.  c.j8.  mentioned. 

4.  Coparceners  are,  where  lands  of  inha 
tan(;e  defcend  from  the  anceftor  to  two  or  mo 
perfons :  as  by  ibe  Common  LazVy  where  tenant 
tee-fimple  or  in  fee-tail  dies^  and  hath  no  iffue  b 
daughters,  or  dies  without  iflue,  and  leaves  on 
fifters,  aunts,  coufins,  or   their    reprefentative 
for  in  this  cafe  they  ihall  all  inherit,  making  t 
gether  one  heir  to  their  anceftors,  and  having  01 
freehold  among  them  :    or   as,  by  cujiomy  whc 
Wood's  Inft.    lands  defcend  to  all  the  fons  alike,  as  in  tl 
JtJ'       g       tenure   of  gavelkindy   there  muft  be   a  union 
intereft,  title,  and  poffeffion,  to  form  a  coparc 
nary ;  but  there  is  no  unity  of  time  neceffary 
this  eftate.     The   tenants  may  fue  and   be  fu 
jointly ;  and  the   entry  of  one  of  them  (hall 
Co.  Lit.  iW.  fome  cafes   be  the  entry  of  all.     They  are  i 
*^^'  titled  each  to  the  whole  of  a  diftindl  moiety,  ai 

of  courfe  there  is  no  benefit  of  furvivorfliip ;  1 
each  part  defcends  feverally  to  their  refpefti 
heirs,  though  the  unity  of  poffeffion  continm 
(n) Sec 8. & 9- They  are  called  parceners,  becaufc  they  t 
^a''^'  'si  compellable  by  the  writ  De  Pariitione  Faciendi 
which  an  cafy  make  partition  {a)  ;  but  the  eitate  may  aifo  I 
method  of  pro- di^iQlved  by  confent,  by  the  alienation  of  0 
"b  wHtT"  parcener,  or  by  the  whole  at  laft  dcfccnding 
poinicd  out.    and  vefting  in  a  fingle  perfon. 

AN 
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ANP  having  thus  defcrihed  the    nature   of  Wood's  Infi^ 
cftates  or  real  property,  we  (hall  juft  mention  the  **°:  ^ 

r.|*^*i"'  1  -'j  •        I.BUC0BI.I9O 

nature  of  title  to  them,  and  proceed  to  enquire 
by  what  means  lands,  tenements,  or  hereditaments, 
may  be  loft  of  acquired. 

Title  is  fometimes  faid  to  be,  when  a  man  Co.  Lit.  34$, 
hath  a  lawful  caufe  of  entry  into  lands  ^'hereof  ^^^'j^j^^^^ 
another  is  feifed,  and  for  which  he  can  have  no  f.  +1^. 
aftion ;  a^  title  of  condition,  title  of  mortmain, 
j&c.    But  in  a  more  general  and  legal  fenfe,  this 
word  "  titk*^  includes  alfo  a  right ;  for  every  rif;ht 
is  a  title ^  although  every  title  is  pot  fuch  a  right  for 
which  an  aftion  lies;  and  therefore,  "  Titulus 
"  (/?  jufta  caufa  pojjidendi   quod   nqftrum  efiy^    or 
[he  means  whereby  thp  owner  of  lands  hath  the 
juft poffeffion  of  his  property.     To  form  a  com- aBl.Couwi^f, 
plcte  TITLE  to  lands,  tenements,   or  heredita- 
ments, it  is  neceffary  that  the  right  of  pojfeffion^  the 
right  of  proper  tyy  and  iht  aElualpoJfeffionj  fliould  be 
conjoined,  the^'^w  et  feifina  conJunSfio;  for  then, 
and  then  only,  is  the  title  completely  legal  (^)« 
Thus,  for  example,  if  a  man  be  difleifed  of  an 
acre  of  land,  the  difleifee  hath  the  right  pf  pro^ 

rty,  and  the  difleifor  the  right  oi pojej^n ;  and  if 
he  difleifee  releafe  to  the  difleifor,  he  hath  both 
the  rights  of  property  and  pojfcjiun;  and,  being 
fiifed  in  both  thefe  rights,  haih  complete  titlej 
The  loweft  degree  of  title,  therefore,  confifts  in 
the  mere  naked  pojfejfion^  without  any  apparent 
right;  as  in  the  cafe  above,  where  the  difleifor 
procures  by  the  wrongful  aft  of  difl^eilin,  without 
#ny  (hadow  or  pretence  of  right,  the  aftua^ 
occupation  of  the  eftate,  21  mere  naked  pofl!efl[ion. 
The  fecond  ftep,  therefore,  to  a  good  and  perfedl: 
title  is,  to  procure  the  right  of  pojfejffton,  kight  of 
fofjejfion  is  of  two  forts  :  an  apparent  right  of  pojfep- 
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fion^  which  may  be  defeated  by  proving  a  better; 
and  an  aSlual  right  of  pojfeffion^  which  will  ftand 
the  teft  againft  all  opponents.  Thus,  if  the  dif- 
feifor  die,  and  the  land  dcfcend  to  his  heir, 
'  the  heir  hath,  by  fuch  defcent,  obtained  an  af^ 
parent  right  of  pqpjjio^ty  although  the  aftual  right 
ftill  refides  in  the  difleifee ;  and  the  entry  which 
.  the  diffeifor  had  a  right  to  make  upon  the  dif- 
fcifee  for  the  recovery  of  the  land,  is  by  this 
defcent  tolled  or  taken  away,  and,  in  order  to 
devcft  the  heir,  he  muft  have  recouife  to  an  aftion 
at  law.  But  if  by  releafe,  or  any  other  legal 
means,  the  difleifor,  or  his  heir,  thus  a^nal}] 
pqff'ejfed,  acquires  alfo  the  right  of  pojfefjion^  ftill 
the  right  of  property  may  be  wanting.  The  pcrfon, 
therefore,  in  whom  the  right  of  property  refides, 
has,  by  permitting  the  difleifor,  in  the  cafe  above 
put,  to  gain  both  the  aftual  occupation  and 
right  of  pofleflion,  devefted  himfelf  of  his  eftate, 
and  his  title  is  turned  into  what  the  law  callsawrr/ 
right  J  jus  merum:  and  a  perfon  in  this  fituation  can 
only  recover  his  property  by  a  writ  of  r\gh\ 
which  if  he  fails  to  purfue  within  fixty  years,  or 
a  fuit  is  determined  againft  him,  the  difleifor,  or 
thofe  who  claim  under  him,  will  have  gained  \ 
complete  title  to  the  eftate. 

Titles  to  eftates  are  either  by  occupancy,  by 
defcent,  or  by  purchafe. 

1.  Bi.  Com.  I.  Occupancy  is  taking  pofleflion  of  thofe 
Wood'  inft.  ^'^i^gs  which  before  belonged  to  nobody,  and  by 
tio.  the  Common  Law  was  confined  entirely  to  the 

^u^  A^''^*^'  cafe  where  tenant  pur  autre  vie  died  while  cejuifc 
$,  o.  .150.  ^.^^  or  he  for  whofe  life  the  leafe  was  made,  was 
living,  and  a  ftranger  gained  poflTeflion  of  the 
vacant  eftate,  who  was  thereby  entitled  to  hold  it 
during  the  life  of  the  cefiui  que  i»/>,  and  was  called 
a  general  occupant :  but  by  29. CWr.  2.  c.  3.  eftates 
pur  autre  vie  may  now  be  devifed  by  will ;  or  if  the 
\tf[tt  dies  inteftate,  his  heir  is  ordained  fpecial 
occupant;  and  if  there  be  no  heir,  the  eftate  (hall 
go    to    hi3    pcrfonal    rcprcfcntatives,    and,    by 

14,  GiQ. 
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[4,  Geo.  2.  c.  20.  f.  9.  be  diftributed  in  the  courfc 
)f  adminillration. 
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II.  By    Descent,    or    hereditary    fucceflion, i- Bi.  Com* 
»hich  is  a  means  whereby  one  doth  derive  his***°-^®  *♦'• 
tifU  to  certaia  lands  as  heir,  and  by  right  of  blood  ^^,  * '   ^* 
to  fome  anceftor,    unlefs    hindered    by   iIlegiti-»'Vcnt.4«5» 
macy,  half  blood,  attainder,   alienage,  or  aft  of 
parliament.     And  this  is  the  nobleft  and  moft 
wonhy  means  by  which  real  property  is  acquired. 
A  defcent  is  either  by  the  Common  Law,   by 
Cuftom,  or  by  Statute,     i.  By  the  Common  Law ; 
as  where  a  man  hath  land  of  inheritance  in  fee- 
fiipple,  and  dies  without  difpofing  of  it  in  his 
life  time  ;  for  in  fuch  cafe  the  law  cafts  the  eftate 
on  the  heir  immediately  on  the  death  of  the  an- 
ecftor,  and  fo,  defccnding  to  him,  is  called  his 
inheritance.       2.  By  Cuftom;  as  in  tenures  byDr.&St-cia, 
gavelkind,  borough  £»j*//y^,  and   feveral  others,  J;",  no. 
where  the  lands  defcend  to  all  the  fons,  or  all  the  J;  ^'^*  ""^ 
brothers,  according  as  the  cuftom  may  be.     3.  By 
Statute ;  as  in  the  cafe  of  eftates  in  tail,  by  virtue 
of  the  ftatute  De  Donis,  where  the  defcent  is  re- 
ftrained  and  regulated  according  to  the  words  of 
the  original  donation. — Defcent,  by  the  Common 
Liw,  or  by  reafon  oi  con  fang  uimty(^a^,  is  either 
Imal  or  collateral.     Lineal  is  a  defcent  downwards Co.LU.io,!?, 
in  a  rii[ht  line,  as  from  grandfather  to  father  and  i-  Vent.  415, 
grandfon.     Collateral  is  a  defcent  which  fpringeth 
out  of  the  Jide  of  the  whole  blood,    as   grand- 
father's  brother,  father's  brother,  &c. :  and  there- 
fore, if  a  man  purchafe  land  in  fee-fimple,  and 
die  without  iflue  ;  there,  f9r  default  of  the  right 
line,  he  who  is  next  of  kin,  either  perfonally,  or 
}ure  reprafenlationisy  though  never  fo   remote,  ii> 
the  collateral  line  of  the  whole  blood,  comes  in 
by  defcent  to  fuch  deceafed  anceftor.     There  is  a 
iiext  of  kin  by  right  of  reprefentation^  and  a  right 
<|f  kin  by  right  of  propinquity  or  nearnefs  of  blood  j 

'    W  Consanguinity   is  dc-     be   "   'vinculum    perfonarum   ah 
phcdby  writers  oa  this  fubjcdl  to    **  cociem  Jiipite  drfienuentium*"^ 
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and  whoever  is  inheritable,  is  accounted  next 
blood  with  refpeft  to  inheritances.     But  this  w 
be  better  explained  on  dating  the  rules  by  whii 
eftates  are  tranfmitted   from  the  anceftor  to  tl 
heir, 

%.  Bu  Com-       I.  ^^  Inheritances  (hall  lineally  defcend  i 
to    »ii»       4f  ^y^^  j^^^  ^£  ^j^^  perfon  laft  pvdually  feifed  in  h 

**  finitum,  but  (hall  never  lineally  afcend."  Then 
fore,  if  there  be  grandfather,  father,  and  foi 
and  the  father  purchafes  land  and  dies,  his  fc 
fliall  fucceed  him  as  heir,  but  not  the  grandfathei 
for,  hareditas  nunquam  afcendit^ 

2.  "  The  male  iflue  fhall  be  admitted  befo 
^^  the  female."  Thus  fons,  who  are  confiden 
in  law  as  the  worthieft  of  blood,  Ihall  be  admittc 
before  daughters :  as  if  a  man  hath  two  fons  ar 
two  daughters,  and  dies,  the  eldeft  fon,  or  in  ca 
of  his  death  without  iluie  the  fecond  fon,  flia 
fucceed  in  preference  to  both  the  daughters. 


3.  *^  Where  there  are  (wo  or  more  males) 
equal  degree,  the  eldeft  only  (hall  inherit,  bi 
the  females  all  together,'*  '1  hus,  as  before, 
a  man  hath  two  fons  and  two  daughters,  and  die! 
his  eldeft  fon  fhall  alone  fucceed  to  his  eftate,  i 
exclufion  of  the  fecond  fon ;  but  if  both  the  lor 
die  without  ilfue  before  the  father,  the  daughte; 
fhall  both  inherit  the  eftate  as  coparceners. 

'4.  *^  The  lineal  defcendants,  in  idjinitm 
f^  of  any  perfon  deceafed,  fhall  reprefent  the 
*^  anceftor  ;  that  is,  Ihall  ftand  in  the  fame  pla( 
'*  as  the  perfon  himfelf  would  have  done  hadl 
■  ^  been  living."  Thus,  •  the  child,  grandchild 
or  great-grandchild,  either  male  or  female,  of  tl 
eldeft  fon,  fuccecds  before  the  younger  fon,  ar 
fo  in  infinitum.  But  thefe  reprefentatives  (ha 
neither  take  more  nor  lefs  than  their  principa 
W0UI4  have  done.  This  taking  by  reprefentatic 
is  Q^Wc^fuccelJion  injiirpes^  according  to  the  roots. 

5. "  0 
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.   5.  **  On  failure  of  lineal  defcendants,  or  iflue 
**  of  the  perfon  laft  feifed,  the  inheritance  (hall 
^^  defcend  to  the  blood  of  the  fii*ft  purchafor, 
"  fubjeA  to  the  three  preceding  rules/*     The 
firft  purchafor  is  he  who  firft  acquired  the  cftate 
to  his  family,  whether  the  fame  was  transferred 
to  him  by  fale,    or   by   gift,    or  by  any  other 
method,   except  that,  by  difcent.     Thus,   if  A. 
purchafes  land,  and  it  defcends  to  his  fon,  who 
^ies  without  iffue,  whoever  fucceeds  to  this  in- 
heritance muft  be  of  the  blood  of  A.  the  firft  pur- 
chafor; and  the  remaining  niles  are  only  calculated 
to  inveftigate  who  that  purchafing  anceftor  was. 

•  6i  *•  The  .  collateral  heir  of  the  perfon  laft 
.^*  feifed,  muft  be  his  next  collateral  kinfman  of 
"  the  whole  blood  :'*  that  is,  he  muft  be  his  next 
collateral  kinfman,  either  perfonally  or  ]ure  repr^e- 
ftntatiottis ;  which  confanguinity  is  reckoned  ac- 
cording to  the  canonical  degrees  of  confanguinity. 
Thus,  when  a  man  hath  two  fons,  A.  and  B.  and 
dicth  ;  and  B.  hath  two  fons,  C.  and  D.  and 
dicth,  but  C.  the  eldeft  fon  of  B.  hath  iffue  be- 
fore his  death  j  i(  A.y  having  purchafed  lands  in 
fee-fimple,  die  without  iffue,  his  nephew  Z). 
though  neareft  in  blood  to  him,  (hall  not  inherit ; 
but  the  iffue  of  C.  who  reprcfents  the  perfon  of  C. 
and  who,  if  he  had  lived,  would  have  been 
legally  next  of  blood  to  /f.  There  is,  however, 
tdiverfity  betwixt  next  of  blood  inheritable  by 
difcent,  and  next  of  blood  capable  by  pin'chafe  ; 
for  where  lands  are  limited  to  the  next  of  blood  by 
conveyance,  or  come  otherwifethan  by  difcent,  the 
ftext  of  blood  by  right  oi  propinquity ,  which  jD. 
^s,  (hall  firft  take,  though  he  was  not  legally 
icxt  to  take  as  heir  by  difcent. 

.  7.  **  In  collateral  inheritances,  the  male  ftocks 
'  ihall  be  preferred  to  the  female  (that  is,  kin- 

*  dred  derived  from  the  blood  of  the  male  an- 
'  ccftors,(hall  beadmitted  before  thofeof  the  blood 
'  of  the  female),   unlefs  where  the  lands  have  in 

X  ''  fad: 
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**  faft  defcendcd  from  a  female/'  Thus,  the  re- 
lations on  the  father's  fide  are  admitted  in  infinitumy 
before  thofe  on  the  mother's  fide  are  admitted  at 
all ;  and  the  relations  of  the  father's  father  before 
thofe  of  the  father's  mother,  and  fo  on. 

C».  LiuxS.        ^'^^'  ^^  Purchase.      Purchafe,   in  Latirty  is 
cither  acauijitum  or  perquijilum^  and  is  intended  to 
mean  a  title  obtained  by  fome  kind  of  conveyance, 
either  for  monej  or  for  fome  other  confideration^ 
or  elfc  of  free  gift ;  and  in  this  fenfe  is  contra* 
diftinguidied  from  acquifition  by  right  of  blood, 
and  includes  every  other  mode  of  coming  to  aa 
eftate  but  merely  that  by  inherittace.     This  legal 
fignification  of  the  word  purchaie,  includes  the 
title  to  eftates  gained  by   efcheat,  prefcriptioir, 
forfeiture,  and  alienation. 

Wood's inft.       1.  Escheat,  from  efcbeair,  or  efibierj  to  hU/is 

rBKCom.  ♦  ^^^^  lands  fall  by  accident  to  the  lord  of  whom 

om.2    '^j^gy  ^j.^  holden;  and  is  founded  on  the  principle, 

that  the  blood  of  the  perfon  laft  feifed  in  fecr 

fimple  is,  by  fome  means  or  other,  utterly  cx-j 

tinft  and  gone.     Efcheats  are  frequently  divided 

into  thofe  propter  defectum  fan^uinisy  and  thofe  prop^ , 

tcr  defeEtum  tenetjiis:  the  one  fort,  if  the  tenant  dies 

without  heirs,    and  the  other,  if  his   blood  be 

attainted.     But   they  may  both  be  refolved  into 

deficiency  of  blood,  for  he  that  is  attainted  fuffera 

an  extinftion  of  blood,  as  well  as  he  who  dies 

without  relations.    Therefore,  when  a  man  dies 

without  any  relations  on   the  part  of  any  of  his 

anceftors,  or  of  thofe  anceftors  from  whom  his 

eftate  difcended,  or  without  any  relations  of  the 

whole  blood,  the  land  Ihall  efcheat  to  the  lord  of 

the  fee.     So  alfo,  where  there  happens  to  be  no 

(-)Co.Lit.7i«- other  heir  than  a  inonjier^a)^    a  baftard{bl)y  an 

^(})VIUmu,^^^'^  (^),    or  a  perfon  attainted-(^),    the  eftate 

p.  70.  (hall  efcheat ;  for  they  cannot  fucceed  to  it,  as 

(r)  Vide  antCf  jjQ|.  having  any  inheritable  blood ;  and  therefore, 

ld)F?defoft,   the  fuperior  lord,  as  uliimus  bares ^  fhall  have  it  by 

under  the         cfchcat* 

fourth  re£tion  j% 

•fthi»th»yttr*  2.  ISl 
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i.  .By  Prescription.    Prefcription  is  a  title  Co.  Lit.  113. 
real  property  by  purchafe,  by  a  man  taking  hn^r^feriptio eft 
)ftance  of  the  uie  and  time  allowed  by  law ;  as '//"/^^,^^  !J^^^ 
ere  a  man  can  fhew  no  other  title  to  what  \itjfanuam  ea- 
ims^  than  that  he,  and  thofc  under  whom,  ^^t^/tatfl^i!^^ 
ipis,.  have    iramemorially    enjoyed    it.      The 4.  co.  jH'' 
indion  between  a  cuftom  and  a  prefcription  is,  9;  Co.  57. 
c  cuftom  is  a  local  ufage,  and  not  annexed  to^*^^^  *^* '^^'    ' 
per/on;  prefcription  is  a  mere  perfonal  ufage; Co.Lit.iij^ 
prefcription  muft  be  either  in  a  man  and  his 
*ftars,  or  in  thofe  wbofe  eftate  he  hath;  which  laft 
iiled,  prefcribing  in  a  que  ejlaie.     Nothing  but 
irporeal  inheritances  can  be  claimed  by  pre- 
ptlon^  as  a  right  of  way,  a  common,-  &c:  for 
prefcription  can  give  a  title  to  lands  or  other  ^j-  ^  St.  c.  i; 
)oreal  fubftances,  of  which  more  certain  evi-   "*  *  '^*' 
ce  may  be  had.     A  prefcription  muft  always 
aid  in  the  tenant  of  the  fee  ;  and  therefore  a 
tnt  for  life,  for  years^  or  at  will^  cannot  pre- 
ye;  for  as  prefcription  is  ufage  beyoiid  time 
ncmoty,  it  is  abfurd  for  them  to  prefcribe 
ie^ftates  commenced  within  the  remembrance 
lam  *  A  prefcription  alfo  cannot  be  for  a  thing 
:h  cannot  be  raifed   by  grant,   for  the  law 
V9  prefcription  only  to  lupply  the  place  of 
itf  and  therefore  every jprefcription  fuppofes  a 
It  to  have  exifted.     Alfo,  that  which  is  matter 
ecord  cannot  be  prefcribed  for,  but  muft  be 
ned   by  grant  entered  on  record.      Among 
gs  incorporeal  which  may  be  claimed  by  pre- 
dion, a  diftinftion  muft  be  made  with  regard 
he  manner  of  preferibing  ;  that  isj  whether  ^ 
i  Ihall  prefcribe  in  a  que  ejiate,  or  in  himfelf  and 
eftors;    for   if   he   prefcribe    in   a  que  ejlate^ 
ling  is  claimable  but  fuch  things  as  are  inci- 
t,  appendant,  or  appurtenant  to  the  lands.— ^ 
ites  gained  by  prelcription  are  not^  of  courfe^ 
endible  to  the  heirs  general. 

By  Forfeiture,  \Vhich  is  a  ptinifhment 
rxed  by  law  to  fome  illegal  ad:  or  negligence 
he  owner  of  lands,  tenements,  or  heredita- 

X  ^  liients. 
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mcnts,  whereby  he  lofes  all  his  intereft  there 
in;  and  is  occafioned  by, — i.  Crimes  and  mi( 
demeanors.  2.  By  alienation  contrary  to  lau 
3.  By  non-prefentation  to  a  benefice.  4.  B] 
liixi^y.  5.  By  non-performance  of  conditions 
6.  By  wafte.  7.  By  breach  of  copyhold  cuftoms 
and   8.  JBy  bankruptcy. 

*^^5^^'^'      I .  Crimes  and  Misdemranors.    The  ofFencd 
Law  of  For-    which  laduce  a  lorteiture  or  lands  and  tenements 

fciiurc.  xo    the    crown    are    principally, 1.   Treafoiw 

2.  Felony.  3.  Milprifion  of  treafon.  4.  Pviemr 
mre.  5.  Drawing  a  weapon  on  a  judge,  or  ftrik- 
ing  in  the  King's  courts  of  juftice.  6.  Popifli  it* 
cufancy. 

2.  By  Alienation  contmry  to  law,  which  is  either 
in  mortmain,  to  an  alren,  or  by  particular  tenants. 
Alienation  in  mortmain,  in  mortuA  manu^  is  an  alien- 
ation of  lands  or  tenements  to  any  corporation,  fok 
or  aggregate,  ecclefiallical  or  temporal.  But  appro* 
i7.Gar.2.c.3.  pj-j^^^^jg  ^^y  annex  the  great  tithes  to  vicarages; 

and  all  benefices  under  100  L  a  year  may  ta 
c.  iu'  ""  augmented  by  the  purchafe  of  lands,  withodj 
liccnfe  in  mortmain.  A  man  alfo  may  give  ladS 
I.  Co.  24- '  to  the  maintenance  of  a  fchool,  an  hofpital^  or  ao^ 
other  charitable  ufes.  But  by  9.  Geo.  2.  c.  36.  ai 
lands  or  tenements,  or  money  to  be  laid  01 
thereon,  fliall  be  given  for,  or  charged  with  an 
charitable  ufes  whatever,  unlefs  by  deed  execute) 
as  .the  aft  defcribes.  Alienation  to  an  alien  \ 
^  alfo  caufe  of  forfeiture,  for  an  alien  is  incapabl 
of  holding  lands.  Alienations  by  partiaill 
tenants  is,  when  they  grant  eftates  greater  thi 
the  law  entitles  them  to  make,  and  thereby  dive 
the  remainder  or  reverfion ;  as  if  tenant  for  h 
pwn  life  aliens  by  feoifmentt  and  fine  for  the  li 
ef  another,  or  in  tail,  or  in  fee. 

5.Burn^Ecc.  q^  Lapse  is  a  title  given  to  the  ordinary  J 
w'cTld  I Vnft.  collate  to  a  church ,  by  the  negleft  of  the  patron  i 
154-  prefent  to  it  within  fix  months  after  avoidaad 

&;Bl.Com.a7^*  , 
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or  it  is  a  devolution  of  the  right  of  prefentingDr  &Sr.c.36. 
from     the    patron    to    the    bilhop  ;    from    the^*^^£>»- 
bifliop  to  the  archbifliop;  from  the  archbifhop  Hob.  154!^^ 
to  the  King.     The   term   from  which  the   title  *'^o«Ab.5>x, 
by  lapfe  commences,  from  one  to  the  other  fuc- 
ccffively,  is  fix  months ;  which  are  to  be  reckon- 
ed according  to  the  calendar.     But  if  the  bilhop 
be  both  patron  and   ordinary,    he   Ihall  have  a 
double  time  allowed  him  to  collate  in ;  for  the 
forfeiture  accrues  by   law,  whenever  the  ncgli-^»^^«>*«  Co- 
gence  has   continued   fix    months    in    the  faa>c  **'  ^  ^' 
perfon.     The  patron  is  bound  at  his  peril  to  take 
notice  of  a  benefice  become  void  by  deaths  cre- 
ation^ or  ceffion ;  but  if  the  avoidance  happens  by 
rejignatiott  or  deprivation^  the  ordinary  mull  give 
notice  to  the  patron,  and  from  fuch  notice  only 
docs  the  fix  months  begin. 

4*  By  Simony,  the  right  of  prefentation  to  a*-  BJ.  Com, 
living  is  forfeited,  and  vefted  pro  hdc  vice  in  the  scebunning- 
crown.     Simony   is  the  corrupt  pref^^ntation  ofham*»Uwof 
any  one  to  an  ecclefiaftical  benefice  for  moneys  ^"^'">'' 
gitt,  or  reward,  contrary  to  the  llatutes  31.  A7/z.  466/^ 
C*  6.  and  ix.  Ann.  ft.  2.  c.  12.  s-  turn's  Ec. 

Lav.',  324. 

5.  By  Waste,  imjlnm^avajlando  to  wafte,  isa^-BI-^om, 
fpoil  or  deftruftion  in  houfes,  gardens,  orchards,  ^^^'1^^^^^^ 
jdove-houfes,  &c.  to  the  prejudice  of  the  heir,  or  4.  €0:64. 
Lpf  him  in  remainder  or  revcrfion.     It   is  <'*i^l^er^'^^^^'^j^53- 
Voluntary  or  perrnijfivej  as  by  doing  the  waftc,  or  Woods  inft.* 

fuffering  it  to  be  done;    and    whatever  does  a»93. 
(afting  damage  to  the  freehold  or  inheritance  is  ^',.  ""  *    ^P* 
rafte.  n.Co.  si. 

10.  Co*  1^9* 
fR0U.Ab.5p7.    ».RoU.!Abr.8i5.     Plowd.19.     i.Co.;8.     2 . Peer. Wms.  6oi. 

6.  Breach  oFCtTsroMs,as  of  thofe  cuftoms  of  2.  Vent.  jS- 

Erdcular  manors,  by  which  copyhold  ellates  are  ,^  r,^^^^^.^^' 
Iden,  and  for  which  the  lord  may  feize  them  1S4. 
|gain  into  his  hands. 

7.  Bankruptcy  is  the  laft  fpecics  of  forfeit- jz^eWz.c.  7* 
tf  ;    for    whenever  a  trader  is  declared   bank- 

X  3  rupt, 
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rupt,    the     commiflioners    are     empowered    t( 
(diipofe  of   all   his   lands  and   tenements  whicl 
Jie   had   in   his   own  right   at   the  time   he  be 
came  bankrupt,  or  which  (hall  difcend  or  com 
to  him  at  any  time  afterwards,  before  hi$  debts  ari 
jTatisfied  or  agreed  for ;  and  all  lands  and  tene- 
ments which  were  pur<:hafed  by  him  jointly  with 
his  wife  and  chilcfren,  to  his  own  ufe  (or  fuch 
Seealfothe     intercft  therein  as  he  may  lawfully  part  with),  or 
•'iJ***,''*^'^*  purchafed  with  aoy  perfon . upon  fecret  trull  for 
c.  15.  'his  OAvn  ule. 

IV.  AtiENATioN  according  to  lawj  which  is  the 
fnoft  ufual  and  univerfal  method  of  acquiring  a 
title  to  real  eftates,  is  performed, — i.  By  iti^ 
2.  By  Record.  ^.  By  fpecial  cufiom^  and  4-  By  Mljt* 
But,  before  we  examinp  thefe  feveral  fpecies  ^ 
conveyance, .  it  may  be  neceffary  to  recapitulatCi 
that  perfpns  attainted  of   treafon,    felony,   and 

(fp.Li^42.  praemunire,  are  incapable  of  conveying,  from  the 
rime  of  the  offence  committed,  provided  attain: 
der  follows ;  that  idiots,  and  perfons  of  n^nfaM 
memory,  infants,  and  perfons  under  durefsy  art 
not  totally  difabled,  either  to  convey  pr  purchafc, 
but  fub  modo  only;  for  their  conveyances  and 
purchafes  are  voidable,  but  not  actually  void; 
that  a  feme  covert  may  purchafe  an  eftate  withooi 
the  confent  of  her  huflband,  and  the  coaveyanc^ 
is  good  during  the  coverture,  till  he  avoids  it  b] 

po.  Lit.  3.  fonie  aft,  declaring  his  diffent ;  that  an  alien  ma] 
purchafe  any  thing,  but  cannot  hold  any  thing 
.  except  a  leafe  for  years,  for  conveniency  0 
merchandife;  and  that  papifts,  by  11.  &  iiJViH] 
c.  4.  are  difabled  to  purchafe,  except,  by  lb 
18.  Geo.^.  C.60.,  they  (hall,  within  fix  months  aft« 
their  title  accrues,  take  the  oath  therein  dl 
fcrjbed. 

PoXU^ 5:171.  I.  By  De^p.  A  deed,  faSium,  in  the  und< 
f.  Bl.  Com.  (landing  of  the  Common  Law,  is  an  inftrunw 
Sheph. Touch,  written  on  parchment  or  paper,  comprehendinj 
c.  f.  cpntraft  betwixt  ps^rty  and  party.     A  deed  *iii 
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be  between  perfons  able  to  contraft,  and  to  be 
contraAed  with,  upon  good  confideration,  either 
written  or  printed  ;  and  the  matter  legally  and 
oideiiy  fet  ouL     The  formal  and  orderly  parts  of 
a  deed  are, — i.  T^MpremifeSj  in  which  the  number, 
names,  aclditions  and  titles  of  the  parties  are  fet 
fbnh.     2.  The  habendum ;  the  office  of  which  is, 
to  determine  what  cftate  or  intereft  is  granted  by 
the  deed.       3.   The  reddendum;    or  refervation, 
whereby  the  grantor  refervcs  fomething  to  him- 
felf  out  of   the  thing  granted.     4.  A  condhionj 
which  is  a  claufe  of  contingency,  on  the  happen- 
ing of  which  the  eftate  granted  may  be  defeated. 
5.  The  warranty ^  whereby  the  grantor,  for  himfelf 
aad  heirs,  warrants  or  fecures  to  the  grantee  the 
cftate  fo  granted.     6.  The  covenants^  which  are 
daufes  ot   agreement    contained   in    the  deed, 
whereby  either  party  may  ftipulate  for  the  tnith  of 
certain  fa£ts,  or  may  bind  himfelf  tb  perform  or 
give  fomething  to  the  other.     7.  The  condujiony 
which  mentions  the  execution  and  date  of  the 
deed,  or  the  time  of  its  being  given  or  executed, 
either  exprefsly,  or  by  reference  to  fome  day  and 
year  before-mentioned. '  Of  deeds,  fome  concern 
the  realty,  and   fome  the  pcrfonalty;  fome  arc 
mixed,  and  others  are  deeds  indented  or  deeds 
poll.     An  INDENTURE,  tnjlar  dentium,  is  a  con- 
veyance, the  paper  or  parchment  of  which  is  in- 
dented or  cut  unevenly,  and  made  to  tally  with 
its  counter-parts ;  for  being  made  by  more  parties 
than  one,  there  ought  to  be  regularly  as  many 
copies  as  there  are  parties.     AoEEDPOLLis  made 
by  one  party  only,  and  is  not  indented  ;  but  is 
polled  or  ihaven  quite  even.     To  make  a  good 
<lecd,  it  muft  be  read  to  any  of  the  parties  who 
tiefire  it ;  for  otherwife,  as  to  him,  it  is  void.     So 
jttfb,  the  party  whofe  deed  it  is  (houldfeal  and 
i^n  it ;  but  the  moft  eflential  requifite  is  its  delivery ^ 
):  it  takes  its  effeft  entirely  from  this  ceremony ; 
id  to  commemorate  this  execution  of  it,  it  is 
rcflary  to  its  validity  that  this  execution  fhould 
attefted  in  the  pretence  of  credible  witnefles. 

X  4  Of 
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Of  deeds  'there  are  the  following  kinds*: — i.  Feojf* 
ment ;  2.  Gift :  3.  Grant :  4.  Leafe :  5.  Exchange 
6.  Partition:  which  are  called  original  conveyances, 
becaufe  by  naeans  thereof  the  eftate  is  firft  created 
but  there  are  others  alfo,  as,— 7.  Releafe:  8.  Con 
firnmtion :  9.  St$rrender :  10.  /ijftgnment :  11.  De 
feafance:  which  are  called  derivative  conveyances 
becaufe  the  eftate  originally  created,  is  therebk 
enlarged,  reftrained,  transferred,  or  fxtinguiflied 
To  thefe  may  be  fubjoined,  thofe  conveyance 
which,  *i  2thly,  have  their  operation  by  the  Statui 
of  Ufes. 

Cp.  Lit.  9.  1.  A  Feoffment  is  properly  donatio  feudiy  and 

Shepherd's  ^i^y  bc  defined,  a  gift  of  any  corporeal  hereditament 

19^9"^  *^"^'  to  another.     He  thatfo  gives  or  enfeoffs,  is  called 

Mad.  Form.  x\\t  feoffor,  and  the  perfon  enfeoffed  is  denorai- 

"^"sarri  \^  ^^^^^  the /^p^^^.  '  To  a  deed  of  feofTmefit  livery  of 

PopS.  35|.  feiftn-  is  an  indifpenfable  reqxiifite  ;  for  without  it 

ft.  Bi.  Cora,  ti^e  feoffee  has*  but  a  mere  tllate  at  will ;  and  this 

Ip^lman's  ccrcmony   confilb    in  the  delivery    of    corporal 

Cioff.  510-  poflcffion  of  -the  land   or  tenement.     Livery  of 
ilrfg.^*^^"'  Icifm  is  either  in  deed  ox  in  lazu.     In  deed,  as  when 

ft.  inft.  no.  the  feoffor,  lefibr,  or  his  attorney,  together  witb 

i?V      1  the-  feoffee,  lefl'ee,  or  his  attorney,  come  to  the 

Dalrvmplc  on  ,        ,  \       \        r  i      i  •         i  r    ^m 

Feuds,  io».  land,  or  to  the  hoiile,  and  there  m  the  pretence 
4.  Co.  125.  of  witnefles  declare  the  conte^irs  of  the  feoffment 
8.  0.4*.  ^j,  leafe  on  which  live.y  is  to  be  made,  and  the 
feoffor  deliver  to  the  fecfiee,  all  other  perfonJ 
being  out  of  the  premifcs,  a  clod,  or  turf,  or  twig, in 
the  name  of  feiiin.  Livery  in  lau-  is  where  the  iamc 
is  not  made  on  the  land,  but  in  fight  of  it  onlfj 
the  feoftbr  faying  to  the  feoffee,  *'  1  give  yoi 
**  yonder  land,  enter  and  take'  poffeffion."  Bui 
this  livery  in  law  cannot  be  performed  by  attorney 

i.KoU.Kep.Si.  ^'  A  I^^^^  ^F  Gift  is  properly  applied  to  th 
Sheph.Touch.  crcation  of  an  ertate  in  tail,  as  feoffment  is  to  th: 
a!Bi.eofn.  •  ^^  an  eftate  in  fee,  and  leafe  to  that  of  an  dial 
3'i6.  '  for  life  or  years.     It  differs  in  nothing  from 

/•  ^"^'^'^      feoffment,  but  in  the  nature  of  the  eftate  painr 

114.  63^.  ^>  ": 
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3.  A  Grant  is  the  inftrutnent  of  transferring Co.  Lit.  9. 
the  property   of   incorporeal  hereditaments,    or  shcph.Touch, 
fuch  things  whereof  no  livery  can  be  had ;  for  p*^^|,.  ^^^ 
which  reafon  all  corporeal  hereditaments  are  faidPiowd.  555. 
:o  Ke  in  livery ,  and  all  incorporeal  to  lie  in  ^ant» 
rhcfe,    therefore,   pafs  merely  by  the  delivery 
>f  the  deed,  the  operative  words  of  which  are, 
i^di  et  toncejfiy  have  given  and  granted. 

4*  A  Lease  \t  properly  a  conveyance  of  any  »•  Bi.  Coou 
lands  or  tenements,  in  confideration  of  rent  oi' sh^Touch.  14*^ 
other  annual  recompence,     made    for    life,    for  c».Lit.43.30i. 
years,  or  at  will,  but  always  for  a  lefs  time  than '•^^•^^•^H- 
the  leffor  hath  in  the  premifes ;  for  if  it  be  of  the  Wood's'xait , 
whole  intereft,  it  is  more  properly  an  afFignment,  tss- 
Thcufual  words  of  operation  in  it  are,  **  dcmife,  * 
"  grant,  and  to  farm  let."     By  32.  //r//.  8.  c.  28. 
tenant  in  tail  may  make  leafes  to  bind  the  iffue  in 
tail,  but  not  thofe  in  remainder  or  reverfion.     A 
hufband  feifed  in  right  of  his  wife  in  fee-fimple, 
or  fee-tail,  may,    with   her   concurrence,    make 
kafes  to  bind  her  and  her  heirs  ;  and  all  perfons 
feifed  in  fee  in  right  of  their  churches,  except 
parfons  or  vicars,  may  make  leafes  to  bind  their 
fuccefTors,    to   endure  for   three    lives,    or  one- 
and-twenty  years ;  but  all  fuch  leafes  muft  be  by 
indenture ;  muft  commence  immediately,  and  not 
at  a  future  period ;  muft  be  maHe  within  a  year  of 
the  expiration  of  any  former  leafe  ;  be  either  for 
one-and-twenty  years,  or  three  lives,  and  not  for 
both;  muft  be  of  lands  and   tenements;  or^  by 
.Geo.  2.  c.  17.,    of   tithes   or   other  incorporeal 
ereditaments ;    commonly   let    for  twenty  years 
laft  paft,  referving  the  moft  ufual  and  cuftomary 
rent,  and  not  be  made  without  impeachment  of 
wafte.     But  by  i.Kliz.  c.  19.  all  grants  by  arch- 
bifhops  and  bidiops,  which  include  thofe  confirmed 
by  dean  and  chapter,  other  than  for  one-and-twenty 
years,  or  three  lives  from  the  making,  or  without 
referving  the  ufual  rent,  ihall  be  void,  except- 
ing grants  made  to  the  crown  ;  and  by  the  1 3.A7/2;. 
c,  ro.     14.  EUz.  c.  II.  &  14,     18.  Eliz.  c.  11.  and 
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43.  Eliz.  c.  29.  all  ecclcfiaftical  corporations  ai 

*retlrained    from    making    any  leafcs    exceedin 

twenty-one  years,  or  three  lives  from  the  making 

on  which  the    accuftomed  rent,    or   more,  ftia 

not  be  yearly  referved ;  and  where  there  is  an  ol 

leafe  in  being,  no  concurrent  leafe  fliall  be  mad 

unlefs  where  the  old  one  will  expire  within  tbn 

years  :    bit  houfes   in    corporations    or    mark 

ror  the  re-     towns  may  be  let  for  forty  years,  provided  th 

^^e^Mfcs,  be  not  the  manfion-houfes  of  the  leffors,  nor  ha 

ltei8.Eliic6.  above  ten  acres  of  ground  belonging  to  then 

and  provided  the  lelfee  be  bound  to  keep  the 

in  repair:  they  may  alfo  be  exchanged  m  ft 

fimple  for  lands  of  equal  value.     The  leafes 

13.  Btii.c.  10.  beneficed  clergymen  non-refident  are  void,  c 

'f'I'r  *'^'!!'cept  thofe  of  licenfed  pluralifts,  who  are  allow 

43.  Eliz.  c  9.  to  demiie  the  livmg  to  their  curates,  on  conditi 

of  not  being  abfent  above  forty  days  in  any  0 

year. 

».Bl.CofD.323-      5.  An  Exchange  is  a  mutual  grant  of  eqi 
sh.  Tou.  ch.  lyif^ygji^^  xh^  one  in  confideration  of  the  other ;  a 

Co.  Lit.  50.     in  this  conveyance  the  word  "  exchange,"  and 
Wood's  inft.  other  in  its  (lead,  muft  be  liifed. 

t.  Co.  74.         6.  A  Partition   is  ^here  two  or  more  joir 
$hcp.  i«^-      tenants,    coparceners,    or    tenants   in    commo 
Si.^*^  *°*'  agree  to  divide  the  lands  fo  held  among  riiem 
fcveraky,  each  caking  a  diftindt  part. 

Terms  dc  le  y.  Rej^eases  are  a  difchargc  or  conveyance 

L»y.  Noys  man's  right  in  lands  or  tenements  to  anothe 

2.  Roll.  Abr.  that  hath  feme  former  eftate  in  polTeflion.    Tl 

403    ,  words  generally  ufed  ^herein  are,  **  remifed,  r 

%k\.    *  "*  *' leafed,  and  for  ever  quit-claimed."     i,Releaft 

8.  Co.  136.  according  to  ihe  mutter  of  fad,  fomt;time5  op 
Ld.  Ray.  515-  j-^^g  j3y  ^nlarp-cnient  of  the  eftate  of  the  rele^fe( 

Co*  i'lt.  2C4>  ,f,     J  til  1  r  r 

1-3.  as  it  a  man  Jet  land  to  another  tor  term  ot  year 

Boll. AWr .400  j^y  fofc^  whereof  he  is  in  policfl;on  ;  and  after,  1 
^^crmso    a  » ^^,^^^yj,  ^^  j^jj:^^  ^j|  ^.j^^  right  he  has,  the  releafee 

Shep  Touch,  this  cafe  ^111,  without  any  other  words,  have  J 
3'**  eftate  tor  life.     2.  Rel^^ies  niay  operate  by/)^/ 
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tH  efiate :  as  where  one  of  two  coparceners  re* 

eafeth  all  her  right  to  the   other,  this  jpafleth 

he  eftate  in  fee-fimple  of  the  whole.     3.  By  way 

)f  p^JJing  a  ri^ht :  as  if  a  man  be  diffeifed,  and  he 

elcafes  to  his  diffeifor  all  his  right;. for  bv  this 

el  cafe  his  eftate,  which  before  was  wrongrul,  is 

10 vr  made  lawful  and  right.     4.  A  releafe  may 

nure  by  way  of  extinguijkment  t  as  if  my  tenant 

3r  life  letteth  the  fame  land  over  to  another  for 

^rm  of  the  life  of  his  leflee,  the  remainder  to 

aother  in  fee ;  now  if  I  releafe  to  him  to  whom 

iiy  tenant  made  a  leafe  for  term  of  life,  I  (hall  be 

larred  for  ever.    5.  So  alfo,  a  releafe  may  enure  by 

vay  of  entry  and  feoffment ;  for  if  a  diffeiice  relcale  q^^  lj^^  ^  l^ 

o  one  of  two  diffejfors,  it  fhall  enure  to  hold  out 

lis  companion. 

8.  A  Confirmation  is  of  a   nature   nearly  co.  Lit.  195. 
allied  to  a  releafe,  and  is  an  approbation  of,  or  Gilb.Ten.75. 
fiffent  to,  an  eftate  already  created,  by  which  the  f  3^^^^^*^*  ^ 
confirmer  ftrengthens  and  gives  validity  to  it  as  far  Wood's  iniif ' 
as  it  is  in  his  power  ;  but  it  has  this  operation  only  ?^9- 
with  refpedt  to  eftates  voidable  or  defeafible,  and  ch.^^i*8.  °" 
not  upon  eftates  abfolutely  void.    The  words  are,  9-  Co.  14*. 
"  ratified,  approved,  and  confirmed.'*     Thus,  if  ^^^'•Symb. 
tenant  for  life  leafe  for  fpny  years,  and  die  during  Dyer,4o.t73. 
the  term,  the  leafe  is  voidable  by  him  in  reverfion;  '•^•Ab.4.7t. 
but  if  i?^  hath  confirmed  the  eftate  to  the  leflee  for  ^'   ^'   *' 
years,  before  the  death  of  the  tenant  for  life,  it  is 
po  longer  vpidable^  but  fure. 

9.  A  Surrender,  furfum  redJitlo,  properly,  isCo.Lit.3j7.b. 
a  yielding  up  of  an  eftate  for  life  or  years  to  him  '"'n*^*  iJ'' 
^hat  bath  the  immediate  eftate  in  reverfion  or  re-  I'siCom^it^. 
mainder,  wherein  the  eftate  for  life  or  year$  may  ^^ycr»  »7^- 
drown  by  mutual  agreement  between  them.     hlht^TV/c.17. 
Surrender  differs  from  a  releafe  in  this  refpeft,  Wood't  inii/ 
Aat  the  releafe  operates  by  the  greater  eftate  de-  ^^s* 
fcendin^  upon  the  Jefs;  but  a  furrender  is  the       ^ 
falling  of  a  lefs  eftate  into  a  greater.  ^  ;A  furrender 
immediately  divefts  the   eftate  out  pf  the  fur- 
'cuderer,  and  vefts  it  in  the  furrenderee..     A  fur-  i.Salk.  6ir 

render 
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fender  is  of  two  forts,  viz.  in  deedj  or  by  c 

words ;    and  in  law.       A   furrender   in  L 

in  fome  cafes,  of  greater  force  than  a  furrer 

deed  :    as  if  a  man  make  a  leafe  for  yeai 

begin   at  Michaelmas   next,    this  future   ii 

cannot  be  furrcndercd,  becaufe  there  is  no 

fion  wherein  it  may  drown  :  but  by  a  furren 

law,  it  may  be  drowned;  as  if  the  lelFee 

io.Co.67*     Michaelmas  take  a  new  leafe  for  years,  eitl 

Croi^ao  84.  ^^S^^  prcfently  or  at  Michaelmas^  this  is  a  1 

Dyer,  58.    '  der  in  law  or  the  former  leafe.     Fortior  et 

I.  Roll.  Abr.  eft  difpofitio  legis  quam  homines.     But  by  29.1 

Gifbcrt'sCafcf  c  3.  f.  3.  no  leafe  or  other  yncertain  inter ef 

ui'Equicyi236.  be  furrendcred,  unlefs  it  be  by  deed  or  r 

s.  Wiif.  IV    writing,  figned  as  the  Ad  direfts. 

1.  Bl.  Com.  10.  An  Assignment  is  properly  a  tran 
4*^V.  u  making  over  to  another  of  the  right  any  0 
Wood*!  init  in  any  eltate ;  -but  it  is  ulually  applied  to  an 
t7'«  for  life   or  years.      The  affignor  parts  wi 

6'ro.Elf-f.7is.  ^'^hole  property ;  and  the  aflignee  (lands  to 
tents  and  purpofes  in  his  place. 

Wo^'sinii.  J  I.  A  Defeasance.  The  name  of  thi; 
Col'Llt.  235.  veyance  is  fetched  from  the  French  word  i 
t.  Bl.  Cofii.  and  fignifies  to  defeat  or  undo,  infetium  redJe 
'V'  Au  . -.  fa^um  efi:  it  is   a  collateral  deed,  made 

i.Ko«  Ab.590«^  ."^  •  1         r      n-  1 

I.  Co.  113.  fame  time  with  a  reonment  or  other  conve; 
Carih.  64..  containing  certain  conditions,  upon  the  j 
Plow.^1^31.      mance  pr  which  the  eftate  then  created  n 

gyer.  6.        defeated  or  totally  undone. 
kephcrcTf 

Touch(loDe«  ch.  22. 

To  thefe  conveyances  may  be  fubjoined  i 
others,  which  derive  their  force  and  effeft  frc 
Statute  of  l)fes,  as,  12.  ji  covenant  to jia^d 
I  J.  Bargain  and/ale.  '  14.  -^  leajeandrelcaje. 
deed  to  lead  or  declare  the  vies.  1 6 .  A  deed  ofrevo 
But  before  we  attempt  an  explanation  of  th 
pofes  for  which  they  were  invented  and  ar 
ployed,  it  may  be  proper  to  fay  fomethi 
the  nature  of  ufes  and  trufts.         * 
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Uses  ANDTRUSTsare,intheir  original  namre,ve- 
Gmilar,  or  exaftly  the  fame.  A  right  cxifted  in  the 
ril  Law,  of  ufing  a  thing  without  having  the  ul- 
late  property  or  full  dominion  of  the  fubftance  ; 
i  the  ingenuity  of  the  ecclefiaftics  to  avoid  the 
^d  of  the  ftatutcs  of  mortmain,  by  which  lands 
xn  to   religious  houfes  were  forfeited  to  the 
iwn,  after  many  other  devices  had  been  fuppref- 
l,  tranfplanted  into  England  this  notion  of  the 
/il  Law,  and  with  it  a  novel  mode  of  convey- 
:e,  called  a  feoffment  to  a  ufe  ;  which  was  a      . 
thod  of  obtaining  grants  of  lands,  not  to  their 
igious  houfes  diredtly,  but  to  the  ufe  of  their  re* 
ious  houfes  ;  and  the  court  of  Chancery,  con- 
ving  thefe  ufes  binding  in  confcience,  com- 
lled  the  execution  of  them  ;  thus  diftinguifh- 
5  between  the  pojejion  and  the  ufe^  and  receiv- 
y  the  aftual  profits,  while  the  fetfin  of  the  land  re- 
fined in  the  nominal  feoffee.     Thefe  iifei,  how- 
cr,  when  thus  employed  to  enrich  the  coffers  of 
c  ecclefiaftics,  were  by  15.  iJ/Vi.  2.  c.  5.  made 
bjcft  to  the  ftatutes  of  mortmain ;  but  the  idea 
*ing  once  introduced,  it  afterwards  continued  to 
2  applied   to  a  number  of  civil  purpofes,  and 
-  length  grew  almoft  univerfal.     Great  mifchiefs^ 
owever,  Toon  becan^e  apparent  from  this  prac- 
ce  of  permitting   the  land  itfelf  to  be  in   the 
offeflion  of  one  perfon,  while  the  enjoyment  or 
fe  of  it  was  in  another ;  for  ujes  might  be  affigned 
y  fecret  deeds  between  the  parties ;  they  were 
ot  held  liable  to  any  of  the  reodal  burdens,  as 
(cheat ;  they  could  not  be  extended  by  elegit,  or 
ther  legal  procefs,  for  the  debt  of  cejluy  que  ufe^ 
r  him  (ov  whofe  ufe  the  grant  was  made  -,  no  wife 
ould  be  endowed  of  fuch  land ;  no  hufband  be 
'nant  by  the  courtefy.     To  remedy  thefe  ingon- 
enicncies,  fcveral  ftatutes  were  made,  all  tend-    " 
ig  to  confider  cejluy  que  ufe  as  the  real  owner  of 
^eeftate  ;  and  at  length  that  idea  was  carried  into 
jII  etfedt  by  the  ftatute  ij.Hen.  8.  c.  ip.  ufually 
ailed  THE  Statute  of  Uses  ;  by  which  it  is 
naded,  **  that  where  any  perfon  or  perfoni  fta'nd 

^'  or 
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'^  or  be  feifcd  of  or  in  any  honours,  caftlesy 
*^  manors,  lands,  tenements,  rents,  fervices,  rc- 
'^  verfions,  remainders,  or  other  hereditaments, 
to  the  ufej  confidence,  or  trufij  of  any  other 
perfon  or  perfons,  or  of  any  body  politic,  by 
reafon  of  any  bargain  and  fale,  feoffment,  fine. 


€C 

**  recovery,  covenant,  contraft,  agreement,  will, 
**  or  otherwife  by  any  manner  or  means  whatfo^- 

€C  ' 

€C 

€€ 

€C 


€€ 
€C 
iC 


ever  it  may  be,  all  and  every  fuch  perfon  and^ 
perfons,  and  bodies  politic,  that  have  or  Ihal 
have  any  fuch  ufe,  confidence,  or  truft,  in  fee-- 
fimple,  fee-tail,  for  term  of  life  or  for  years  o^ 
otherwife,  or  any  ufe,  confidence,  or  truft,  in 
**  remainder  or  reverter,  (hall  ftand  a^d  be  feifed,^ 
**  deemed  and   adjudged  in  lawful  feifin,  eftate 
and  poffeffion  ot  and  in  the  fame  with  all  their 
appurtenances,    to    all    intents,    conftruftions^ 
and  purpofes  in  the  law ;  and  that  the  e(Utc, 
title,   right,    and  poffeffion,    (hall   be   clearly 
*^  deemed  and  adjudged  to  be  in  him  or  them  that 
*^  have  or  (hall  have  fuch  ufe,  confidence,  or  truft^ 
after  fuch  quality,  manner,  form,  and  condi- 
tion, as  they  had  before  in  or  to  the  ufe,  con-* 
fidence,    or  truft,   that  was  in  them/' — ^Thc 
ftatute  then  executes  the  ufe,  that  is,  conveys  the 
poffeffion  to  the  ufe,  and  transfers  the  ufe  to  the 
poffeffion,  thereby  making  cefiuy  que  ufe  complete 
owner  of  the  lands,  as  well  at  law  as  in  equity ; 
but  as  the  intervening  eftate  of  the  feoffee  alone  is 
annihilated,    but    not    the   conveyance    to  ufes 
aboli(hed,  the  courts  confider  them  now  as  mere- 
ly  a  mode  of  conveyance.     The  only  fervicc, 
therefore,  to  which  this  ftatute  is  now  configncd 
is,  in  giving  efficacy  to  the  following  deeds. 

CaLiMta.  12.    A  COVENANT  TO  STAND   SEISED  TO  UsES,  ,^ 

Wood'tlinft.  which  is,  wheii  a  man  who  hath  a  wife,  children^ 
*4^-  brother,  or   kindred,  doth  by  bare  covenant  iq 

!•  Bl.  Com.    writing  under  his  hand  and  feal  agree,  in  con- 
a.'wiir.ia.75.fideration  of  natural  love  and  affeftion,  marriage* 
or  oxhcvgood  confiderationy  that  for  their,  or  any  of 
their  protifion  or  preferment,  he  and  his  heirs 

^.^^  will 
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ftand  feifed  of   land  to  their  ufe,  either  irii.  Co.  15. 
imple,  'fee-tail,  or  for  life.     This  conveyance  »•  Lc».  35* 
.  not  be  by  deed  indented,  but  it  can  only  be  i>iou'X"  joit* 
e  in  conlideration  of  blood  or  marriage* 

[•  A  Bar  GAIN  a^^d  Sale  is  a  real  contract  upon  *•  ^*-  ^^^* 
ibU '  conjideration    for  paffing  manors,    lands,  wood'*  inft. 
Ticnts,  or  hereditaments;  and  by  27.  Hen.  8.  a+9-.' 
.muft  be  by  deed  indented,  and  enrolled  within  yj'^^o.^^ot '*"* 
nonths  after  the  date  of  it,  without  livery  of  8. Co.  93. 
I  or  attornment  of  tenants*     It  is  created  by  |j  ^o^^7x. 
vords,  **  have  bargained  and  fold ;"  although  uO^'.^s^k-j^ 
r  words,  as  *'  alien^  grant,  covenant  to  ftand  u.  Co.  »>  ' 
fed  upon  valuable  confrieration,*'  may  amount 
bargain  and  fale.  He  that  fells  is  the  bargainor y 
he  that  buys  the  bargainee.     The  ufe  convey- 
)y  this   inftrument  muft    be  always   to   the 
uneey  upon  a  valuable  confideration ;  for  hp 
ot  ftand  feifed  to  the  ufe  of  another, 

-  A  Lease  and  Release  is  the  moft  com-  *.  Bi.  Cohk* 
kind  of  conveyance  of  any  the  Statute  oi^^^'^        -^ 
produced.     A  leafe,  or  bargain  and  fale,  is  664. 
executed  for  a  year ,  upon  Ibme  P^^tmiary  ^^.^^j^^^^* 
deration,  by  the  tenant  of  the  freehold  to  238. 
leffee  or  bargainee,    to  the  intent   that   by  Co.  Lh.  270. 
e  thereof  the  leffee  or  bargainee  may  be  in 
il  poffeflion  of  the  lands  intended  to  be  rc- 
d  to  him ;  and  then,  by  virtue  of  the  ftatute, 
»  enabled  to  take  a  grant  or  releafe  of  the 
fion  of  the  inhe.ltaice,  to   the  ufe   of  him- 
md  his  heirs  for  ever.     The  next  day,  there- 
a  releafe  is  granted  to  him. 

.  A  Deed  to  lead  or  declare  the  Uses, 
inftrument  which  ufually  accompanies  a  fine 
recovery :  if  made  previoufly,  it  is  called  a  * 

to  lead  the  ufes ;  if  fubfequent^  to  declare  the 

.  A  Deed  of  revocation  of  Uses.     This  1.  bi.  Com. 
imeutdepends  on  a  power  previoufly  referved  }}^\}^' 

*  **  *  ^  '  ^      Co.  Lit.  137. 
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for  the  purpofe  of  making  it,  at  the  time  the  ufi 
are  railed  :  and  is  employed  to  revoke  fuch  j 
were  then  declared,  and  to  appoint  others  in  the 
ftead. 

Thefe  are  the  fcver^l  conveyances  founded  c 
the  Statute  of  Ufes ;  but  before  we  proceed  \ 
confider  the  fecond  fpecies  of  alienation  By  Jt: 
CORD,  we  fliall  juft  mention, 

Co* Lit.  172.        17-  An  Obligation,  or  bond,  which  is  a  dec 
Cro.Eii2. 515.  containing  a  penalty,  with  a  condition  for  pa» 

ft.K0.Ab.146.  ^r  J  ^     r  a:      r  S. 

a.BJ.  ComT    ^i^^t  ot  money,  or  to  do  or  to  lufler  tome  act  oi 

340.  ^  thing.     If  it  is  without  a  condition,  it  is  called  a 

Wood'f  inft.  ^^Y/,  which  is  Sometime?  with  a  penalty,  and  then 

Shep.  Touch,  it  is  called  a  femil  bill,  or  fimple  bond*     If  it  is 

CXI.  without  feal  it  is  a  fingle  bill,  and.no  deed*   If 

the  condition  of  a  bond  be  not  performed,  it  be* 

comes  forfeited  or  abfolute  at  law,  and  chargci 

the  obligor  while  living,  and  after  his  death  the 

obligation  defcends  upon  his  heir,  who  (on  dcfeft 

of  perfonal  affets)  is  bound  to  difchargc  it,  pro* 

The  manner    vided  he  has  real  affets  by  defcent.     A  bond,  the 

in  which  a    condition  of  which  is  impoflible,  or  if  it  be  to  do 

perfonal  pro-  ^  thmg  Contrary  to  law,  or  it  it  be  uncertain  or 

i»eriy.   Fide    infenfible,  yet  the  condition  alone  is  void,  and  the 

^-^'  bond  (hall  be  good  as  a  fingle  bond  ;  but  if  the 

condition  be  poflible  at  the  time  of  making  it, 

and  afterwards  becomes  impoffible  by  the  ad  of 

God,  the  aft  of  Uw,  or  the  adt  of  the  obligee 

himfelf,  the  penalty  of  the  obligation  is  (aval; 

and  by  4.  &  5.  Ann.  c.   16.  although  the   penalty 

of  a  bond   become  forfeited,   yet   payment,  or 

tender  of  payment  of  the  principal,  intereft,  and 

cofts,  may  be  pleaded  in  fatisfaCtion. 

t.to.Com.34.  .  18.  A  Recognizance  is  an  obligation  of  recordii 
which  a  man  enter?  into  before  fomc  court  of  recoil 
or  magiftrate  duly  authorifed,  with  a  condition  1^ 
do  fome  panicular  aft ;  as  to  appear  at  the  affizcs] 
to  keep  the  peace,  tq  pay  a  debt,  or  the  lilw 
Tb^re  are  s^llp.  other  recggnizances^   lyhidi  art 

fomc 
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fometimes  called  flatutes,  becaufe  they  are  framed 
upon  certain  ads  of  parliament  (tfj,  and  are  of  (41)31. Hea  i. 
two  kinds  i-^i .  AjlatMie-merchant ;  and  2.  AftatuU-  «•  9- 
JapU.     The  firft  was  contrived  for  the  fecurity  of  JIh^IcI' 
merchants  only>  yet  at  this  day  it  is  ufed  by  others,  33  Hea.s  ci^. 
and  is  become  one  of  the  common  aflurances  of  J^^^***  ♦• 
the  kingdom.     The  fecond  was  invented  and  is  '      '*'  '*^' 
ufed  omy  for  merchants  and  merchandizes  of  the 
fame  ^^^3    and  is  of  the  fame   nature  with   a 
flatuce-merchant ;  but  the  ufe  of  both  of  them  is 
become  obfolete. 

i9»AD£FEASANCEonabond9onareco^nizancey 
or  oa  a  judgment  recovered,  is  a  condition  which  Aace>  ^tu 
when  performed   defeats  or  undoes  it,    in   the 
iiune  manner  as  a  defeafance  of  an  eftate,  before-  ■ 
mentioned. 

V.  By  RECoitB*  Alienations  by  record  are, 
I.  Private  ads  of  parliament ;  2.  The  King's 
grants;    3.  Fines;  and^  4Xommon recoveries. 

K  A  Private  Aft  of  Parliament,  as  a  mode  of*  B^-^on»-34ai 
alienating  property,  is  never  permitted  to  pafs  with- 
out evident  neceflity,  and  upon  great  caution  and 
:  deliberation.     The  neceffity  may  arife  from  the  in* 
tricacies  into  which  a  large  family  eilate  may  in  a 
courTe  of  years  fall,  by  the  number  of  limitations 
It  has  undergone,    or  from  other  caufes  which 
'make  it  efTential  to  the  family  intereft  of  the 
t^fleflbr  to  apply  to  the  Iqgiilature  for  powers  to 
^ibridge,  enlarge,  and  difpofe  of  it  .in  fuch  a 
Vaj  as  the  exigencies  of  bis  family  may  require. 

i     2.Thb  Kinc*«Grants, or LettersPatent, are  firft 
repared  by  the  attorney  and  folicitor  generally  in 
mlequence  of  a  warrant  from  the  crown,  and  are 
rn  figned,  that  is  fuperfcribed  at  the  top  with  tlie 
Jng's  own  JigH  manual^  and  fealed  with  xhe  privy 
r/. 

J.   A  FiKE  is  an  amicable  agreement  or  com- 1?* ^™»|«^ 
Ofirion  of  a  fuit,  whether  real  or  fiditious,  be-  ^^*^»f^^^ 

Y  cwcen 
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tween    the   demandant    and    tenant,    with    the 
confent  of  the  judges,  and  enrolled  among  the  re- 
cords of  the  court  where  the  fuit  was  commenced ; 
by  which  lands  and  tenements  are  transferred  from 
one  perfon  to  another,  or  any  other  fettlement  is 
made  relating  to  lands  and  tenements.     It  is  called 
ft.  Bl.  Colli,    a  finty  becaufe  it  puts  an  end  not  only  to  the  fuit 
l^o.  Ab.  1 3.  ^^^'  commenced,  but  alfo  to  all  other  fuitsand 
controverfies  concerning  the   fame  matters.    A 
Fine  confifts  of  five  parts : — i.  The  original  writ; 
for  when  the  parties  have  agreed  to  levy  a  fine, 
the  perfon  to  whom  the  land  is  to  be  convq^ed, 
commences  an  aftion  or  fuit  at  law  againu  the 
vendor,  by  fuin^  out  z  writ  of  covenant  againft 
him,  the  foundation  of  which  is  a  fuppofed  ag^e^ 
ment  or  covenant,  that  the  vendor  ftiall  convey 
the  lands  to  the  purchafor;  on  the  breach  of  whidi 
agreement  the  aftion  is  brought.     2.  The  UcniiA 
concordandij  or  leave  to  agree  the  fuit ;  for  as  foon 
as  the  adion  is  brought,  the  defendant,  knowing 
himfelf  to  be  in  the  wrong,  is  fuppofed  to  miJte 
overtures  of  accommodation  to  the  plaintiff,  who 
accepting  them,  but  having  given  pledges  to  pro- 
fecute  his  fuit,  applies  to  the  court  for  leave  to 
make  the  matter  up,  which  is  readily  granted,  on 
flee  31  Geo.  1.  payment  of  a  fine,  which  is  called  the  Kin^sJOver. 
c-  H'  3.  The  concord  or  agreement  entered  into  openly 

;^  m  the  court  of  Common  Pleas,  or  before  the 

Chief  Juftice  of  that  court,  or  Commiffionen 
duly  authorized  for  that  purpofe,  which  is  the 
foundation  and  fubftance  of  the  fine*  It  is  ufuallj 
an  acknowledgement  from  the  deforceants,  01 
thofe  who  keep  the  others  out  of  poiTeifion,  dut 
the  lands  in  queftion  are  the  right  of  the  demand- 
ant, and  from  the  acknowledgement  or  recogni- 
tion of  right  thus  made,  the  party  who  levies  the 
fine  is  called  the  cognizor^  and  the  perfon  to  whom 
it  is  levied  the  eognizee.  4.  The  note  of  the  fine; 
which '  is  only  an  abftraft  of  the  writ  of  covenaX 
and  the  concord,  naming  the  parties,  the  parcel 
of  the  land,  and  the  agreement.  5.  The  fool 
chirograph,  or  indenture  of  the!  fine ;  which  in 

chidf 
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:Iude&  the  whole  matter,  reciting  the  parties, 
:he  day,  the  year,  the  place,  and  the  perfon 
>eforc  whom  it  was  acknowledged  or  leviedi 
3f  this  there  are  indentures  made  or  ingroff- 
jd  ;::t  the  chirographer's  office,  and  delivered 
:o  the  cognizor  and  cognizee,  beginning  with 
hefe  words:  *^  Hac  eft  finalis  concordia*^  and 
:hcn  reciting  the  whole  proceeding  at  length : 
the  fine  is  thus  completely  levied  at  Common 
Law.  But  when  fines  became  a  more  general 
mode  of  aflurance,  it  became  neceCary  to  render 
the  levying  of  them  a  matter  of  the  moft  public 
notoriety,  on  account  of  thofe  whofe  rights  might 
be  barred  by  not  making  their  claim  in  due  timCi 
For  this  purpofe  it  was  enafted  by  xy.  Kdw.  i.  c.  i. 
that  the  note  of  the  fine  (hall  be  openly  read  in  the 
court  of  Common  Pleas,  at  two  feveral  days  in  one 
veek,  and  during  fuch  reading  all  pleas  fliali 
ceafe.  By  ^.Hen.  \k  c.  i4<  and  23.  EUz^  c.  3.  all 
the  proceedings  oii  fines  either  at  the  time  of 
acknowledgement,  or  previotis  or  fubfequent 
thereto,  (hall  be  enrolled  of  record  in  the  court 
of  Common  Pleas*  By  i.Ricb.  3.  c,  y,  confirmed 
and  enforced  by  4.  Hen.  7.  c.  14.  the  fine,  after 
cngroflment,  (hall  bo  openly  read  and  proclaimed 
in  court  (ixteen  times;  viz.  four  times  in  the 
term  in  which  it  is  made,  and  four  times  in  each  • 

of  the  three  ffucceeding  terms ;  during  which  time 
all  pleas  (hall  ceafe :  but  this  is  reduced  to  once  in 
each  term  by  31.  Eliz.  c.  2.  and  thefe  proclama- 
tions are  endorfed  on  the  back  of  the  tecord.  It  i* 
alfo  enafted  by  2a.  Eliz.  c.  3*  that  the  chiro- 
grapher  of  fines  (hall  every  term  write  out  a  table 
^f  the  fines  levied  in  each  county  in  that  term,  and 
Ihall  affix  them  in  fome  open. part  of  the  court  of 
wommon  Pleas  all  the  next  term :  and  (hall  aUb 
leliver  the  contents  of  fuch  table  to  the  (herifF  of 
very  county,  who  (hall  at  the  next  aflizes  fix  the 
imc  in  fome  open  place  in  the  court,  for  the  more 
ublic  notoriety  of  the  finie.  Fines  are  divided 
ito  four  forts: — i.  Fines  y«r  cognizance  de  droit 
me  ceoy  which  is  the  beft  and  fureft  kind  of  fine } 
T  the  deforceant,  in  order  10  keep  his  fuppofed 
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covenant  with  the  plaintiff,  of  conveying  him  the 
land  in  qiieftion,  and  at  the  fame  time  to  avoid  the 
formality  of  an  aftual  feoffment  with  livery  of 
feifin,  acknowledges  in  court  a  former  feoffment, 
or  gift  in  poffeflion,  to  have  been  made  by  him  to 
the  plaintiff;  fo  that  it  is  rather  an  acknowledgc- 
Cmife  on  ment  of  a  former  conveyance,  than  a  conveyance 
Cokc'iRcad-  originally  made ;  for  the  deforceant  acknowledges, 
ings,  «.  cognofcit,  the  right  to  be  in  the  plaintiff  or  cogni- 
Co.  Lit.  9.  2ee,  as  that  which  he  hath  defon  done  of  the  proper 
T^ro.  Abr!  30.  g^ft  ^^  himfelf  the  cognizor.  This  fpecies  of  fine 
gives  the  cbgnizee  immediate  poffeffion  of  the 
land ;  it  will  alfo  pals  a  fee-fimple  without  the  word 
heirs  fhwt  a  rent  cannot  be  referved  on  this  or  on  any 
other  fine  which  is  executed.  %.  Fine  fur  coguizam 
de  droit  tantHmy  or  upon  acknowledgement  of  the 
right  only,  without  the  circumftance  of  a  preced- 
ing gift  by  the  cognizor.  This  fpecies  of  fine  is 
generally  ufcd  to  pafs  a  reverfionary  intcrefl  which 
.  is  in  the  cognizor ;  for  of  fuch  reverfions  there  can 
be  no  feoffment  or  donation  with  livery  fuppofed ; 
as  the  freehold  and  poiTeffion,  during  the  particular 
cftate,  is  vefted  in  a  third  perfon.  This  fine  may 
alfo  be  ufed  by  tenant  for  life,  in  order  to  make 
a  furrender  of  his  life  eftate  to  the  perfon  in  re- 
mainder or  reverfion ;  and  then  it  is  called  a  fine 
upon  furrender.  It  is  alfo  executory,  and  paffcs 
a  fee-fimple  without  the  word  heirs.  2.  A  fine/irr 
concejit  is,  where  the  cognizor,  in  omer  to  maic 
an  end  of  difputes,  though  he  acknowledges  no 
precedent  right  or  gift,  grants  to  the  cognizee  an 
cftate  de  novo,  by  way  of  fuppofed  compofitiony 
which  may  be  either  an  eftate  in  fee,  in  tail,  for 
life,  or  even  for  years.  4.  A  fine  fur  done  et  render  is  i 
double  fine,  comprehending  the  five  fur  cogni*, 
%ance  de  droit  come  ceOy  and  the  fine  fur  conceffiU 
It  is  ufcd  in  order  to  create  particular  limitations!  ^ 
of  eftates;  whereas  the  fine  y»r  cognizance  de  drok,  '^ 
come  ceo  conveys  nothing  but  an  abfolutc  eftate^  ^ 
either  of  inheritance,  or  at  leaft  of  freehold.  W  [^ 
this  fine  the  cognizee,  after  the  right  is  ac*  - 
knowledged  to  be  in  him,  renders  or  grants  back  tM, 
the  cognizor  fome  other  eftate  in  the  lands;  anta"^, 
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he  renier  muft  be  made  of  th,e  lands  demanded  in 
he  original  writ,  or  of  fomething  ifluing  out  of 
:hofe  lands ;  and  as  the  cognizee  can  have  nothing 
lO  render  to  the  cognizor  until  he  is  in  poflTeifion, 
it  is  a  fine  executed  as  to  the  firfl  part  and  exe- 
cutory as  to  the  fecond.  The  perfons  bound  by  a 
fine  arc  parties^  frivieSy  and  grangers.  Parties  are 
cither  the  cognizors  or  cognizees ;  and  thefe  are 
immediately  concluded  by  the  fine,  and  barred 
of  any  latent  right  they  may  have,  though  even 
under  the  leg^l  impediment  of  coverture.  Privies 
to  a  fine  are  fucb  as  are  any  way  related  to  the 
parties  who  levy  the  fine,  and  claim  under  them 
by  any  right  of  blood,  or  other  right  of  repre- 
fentation ;  fuch  as  are  the  heirs  general  of  the 
cognizor,  the  iflue  in  tail  fince  the  11.  Hen.  7. 
c  20.  the  vendee,  the  devifee,  and  all  others  who 
muft  make  title  by  the  perfons  who  levied  the  fine. 
Strangers  to  a  fine  are  all  other  perfons  in  the 
world  except  parties  and  privies ;  and  thefe  alfo 
are  bound  by  a  fine,  unlefs  within  five  years  after 
proclamations  made,  they  interpofe  their  claim ; 
provided  they  have  then  a  prefent  interell  in  the 
eftatc,  and  are  not  under  the  impediments  of 
cither  coverture,  infancy,  imprifonment,  infanity, 
or  abfence  beyond  fea;  for  perfons  thus  in- 
capacitated to  profecutc  their  rights  have  five 
years  allowed  them  to  put  in  their  claims,  after 
fuch  impediments  are  removed, 

4.  A  Common  Recovery  is  the  fourth  fpccics 
of  affurancc  by  matter  of  record ;  and  in  its  mod  ex- 
Cenfive  fenfe,  fignifies  the  reftitution  of  a  former 
fight,  by  the  folemn  judgment  of  a  court  of  juf-  See  Cmife  on 
^ice;  but  it  is  otherwife  defcribed  to  be  a  judgnieni^^^*^^!*"''^'' 
obtained  in  a  fiftitious  fuit,  brought  againll  the 
^enant  of  the  freehold,  in  confequencc  of  a  de- 
auk  made  by  the  peribri  who  is  lad  vouched  to 
Warranty  in  fuch  fuit  :  and  thefe  judgments, 
•'hether  obtained  after  a  real  defence  made  by 
he  tenant,  or  upon  his  default,  or  feint  plea,  have 
qually  the  fame  force  and  efficacy  to  bind  the 
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right  of  the  land  fo  recovered^  and  to  veft  a  free 
^nd  abfolute  eftate  in  fee^fimple  in  the  recoverers. 
A  recovery,  although  like  a  fine  it  depends  on  a 
fuit  or  adion  either  re^  or  fiditious,  yet  it  cannot 
be,  like  a  fine,  immediately  compromifed ;  but 
muft  be  carried  on  through  every  regular  (lage  of 
the  proceeding.    The  firft  thing  requifite  is,  that 
the  perfon  who  is  to  be  (he  demandant,  and  to 
whom  the  lands  are  to  be  conveyed,  Ihould  fuc 
out  a  writ  or  praecipe  againft  the  tenant  of  the  free- 
hold ;  whence  fuch  tenant  is  ufually  called  the 
ia)  By  »4.     tenant  to  the  precipe  (^ ),     In  obedience  to  this  writ, 
^h'  *  iTh^  ^^^  tenant'to  the  freehold  appears  in  court,  either 
\tf,^Utt\io\A  in  perfon  or  by  his  attorney ;  but  inftead  of  de- 
l>e  vcftcd  in    fending  the  title  of  the  land  himfelf,  he  chills  on 
tfc!ofc  who  arc  ^^"1^  Other  perfon,  who,  upon  the  original  piir» 
jntiticd  to  the  'chafe,  is  fuppofed  to  have  warranted  the  title,  and 
next  freehold  pj-avs  that  luch  pcxfon  may  be  called  in,  to  defend 
^a^inVc^Jorrc-^he  title  which  he  has  warranted  ;  or  otherwifeto 

▼erfion  may    give  the  tenant  lands  of  equal  value  to  thofe  which 
inake  a  pood  j^^  fl^^jj  j^j^^  .     ^^^  j^f^Q.  ^£  j^j^  warranty.    This 

fr4icipt. ,  Sec  IS  called  '*  the  voucher,  vocatio^  or  calhng  to 
'j.ai.Com^36».  ]wrarranty.  The  perfon  thus  called  to  warrant  the 
title  (who  is  ufually  called  the  vouchee) ,  appears  in 
court,  is  impleaded,  and  ente|:s  into  (he  warranty, 
by  which  means  betakes  upon  himfelf  the  defence 
of  the  land.  The  demandant  then  defires  leave 
of  the  court  to  imparl  or  confer  with  the  vouchee 
in  private,  which  is  granted  of  courfe,  Sooi| 
afterwards  the  demandant  returns  into  court,  ba( 
the  vouchee  difappears  or  makes  default  j  in  copr 
fequence  of  which  it  is  prefumed  by  the  court 
that  he  had  no  title  to  the  lands  demanded  by  the 
writ,  and  therefore  could  not  defend  thcmj. 
whereupon  judgment  is  given  for  die  demandam^ 
now  called  7 A^  recover er,  to  recover  the  lands  n 
queftiop  againft  the  tenant ;  and  judgment  is  al 
given  for  the  tenant  to  recover  againft  thp  vouchi 
lands  of  equal  value,  in  recompence  for  the  lands  f^ 
warranted  by  him,  and  now  lolt  by  his  default.  Tlua 
is  called  the  recompence,  or  recovery  in  value ;  bu| 
as  it  is  cuftpmary  to  vouch  the  cryer  of  the  court  flj 
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^mraon  Picas,  who  is  hence  called  the  common 
Touckee,  the  tenant  can  only  have  a  nominal  re- 
K)mpence  for  the  lands  thus  recovered  againft  him 
by  the  demandant.     A  writ  o(  habere  facias  feifinam 
is  then  fued  out,  direfted  to  the  fherifF  of  the^ 
county  in  which  the  lands,  thus  recovered,  are 
fuiuted ;  and  on  the  execution  and  return  of  this 
writ,  the  recovery  is  compleated.     The  recovery 
here  defcribed  is  with  fihgle  voucher;  but  a  re- 
covery may  and  is  frequently  fuffercd  with  double 
voucher,  or  farther  voucher,  as  the  exigency  of 
the  cafe  may  require.     In  a  recovery  with  double 
voucher,  the  tenant  or  proprietor  of  the  land  con- 
veys an  eftate    of  freehold   to  fome  indifferent 
pcrfon  againft  whom  the  v/rit  is  brought;    the 
tenant  to  the  precipe  then  vouches  the  proprietor 
of  the  land,    who   vouches   over  the  common 
vouchee.    In  every  common  recovery,  the  de- 
mandant acquires  the  fee-fimple  of  the  lands  re- 
covered, although  the  word  ^Wrj  be  not  mentioned 
in  the  judgment ;  becaufe,  the  writ  being  brought 
for  the  abfolute  property  or  fee-fimple  ofthe  land, 
if  judgment  is  obtained,  it  muft  be  for  as  much 
*s  was  demanded  in  the  writ,  and  in  all  adverfary 
fuits,  every  recoverer  recovered  a  fee-fimple.    A 
comnion  recovery  is  ah  abfolute  bar,  not  only  of 
all  cftates  tail,  but  of  remainders  and  reverfions 
cxpeftant  thereon.     But  by  34.&  35.  Hen.  8.  c.  20. 
no  recovery  had  againft  tenant  in  tail,  of  the 
King's  gift,  whereof  the  remainder  or  reverfion  is 
in  the  King,  (hall  bar  fuel;  eftate  tail,  or  the  re- 
^nder   or  reverfion  of  the  crown.      And  by 
U.Hen.j.  c.  20.  no  woman,  after  her  hulband's 
death,  Ihall  fuffer  a  recovery  of  lands  fettled  on  her 
!>7  her  hufband ;  or  fettled  on  her  hufband  and  her 
>y  any  of  his  anceftors.    Alfo,  by  the  1 4.  £7/2;.  c.  8. 
10  tenant  for  life,  of  any  fort,  can  fuffer  a  recovery 

b  as  to  bind  them  in  remainder  or  reverfion. 

* 

VI,  Special  Custom  is  another  mode  by  which  WoodS  In*. 
?al  property  may  be  alienated,  and  is  confined  to  j.Bi.Com.j6i. 

0.  Lk.  f.  74<     Co.  Cop.  r*  36.      4*  Co.  ts-      St.  Peer.  Wms.  158.      «•  Ack.  37* 
vc.Cbt  4f  V    **  y<>«y9 1^«  5'^*    1*  Vczey>  ^4«  a t8»    f  •  Atk.  3^5*     }•  Atk«  59^« 
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copyhold  laods,  and  fuch  cuftomary  cftates  as  an 

hoiiien  in  aacicni  dfmejkt,  or  in  manors  of  a  (inula 

nanire ;  and  the  method  purfued  in  this  fpecies  o 

aiienation  is  called  a  furroider.    A  furrender^  yi^r 

fim  red^tjOj  is  the  yielding  up  of  the  land  by  th 

tenant  to  the  lord,  accoiduig  to  the  cuftom  of  th 

manor,  to  the  u(e  of  him  that  is   to  have  th 

cilatc  ;  but  until  the  prtjentnunt  and  admittance  o 

the  €€pvx  ^  uft^  the  lord  taketh  notice  of  the  fur 

renderer  as  his  tenau.    Prelentment^  which  is  oj 

informatioa  to  arqnainr  the  lord  or  his  flewan 

i^ith  the  fuirendcr  that  has  been  made^  is  to  tx 

made  at  the  next  court*baron,  immediately  afce 

the  funender;   but  by  fpecial  cuitom  in  fom( 

places,  it  wUl  be  good  thou^  made  at  the  feconc 

gr  other  fubfequent  couit.    It  is  to  be  brought  incc 

court  by  the  iame  peiions  who  took  the  furrender. 

and  then  prcfcnted  by  the  homage*     Admittana 

is  the  lail  ilage  or  perfedion  of  copyhold  aifur 

Wood's  1st.  ances,  and  it  is  the  giving  pofleffion  of  the  ^ftati 

'34*  in  the  (ime  manner  as  indudion  gives  pofleffion  o 

a  benefice*    Admittances  are  of  three  kinds  :— 

%.  Bi.  Csoi.    I .  Aa  admittance  upon  a  voluntary  grant  from  th< 

370-  lord ;  for  if  a  copytK^d  for  life  fall  mto  the  lord') 

h^nds  by  die  tenant's  death,  thou^  the  lord  ma] 

Jetboy  the  tenure  and  enfranchiie  the  land,  ye 

if  he  itiU  continue  to  di(pole  of  it  as  copyhold. 

Co.  Jit.  5^    he  IS  bound  to  obferve  the  ancient  cuftoim  in  ever] 

pointy  and  can  neither  add  to  nor  diminifli  tb< 

ancient  rent»  nor  make  any  the  minviteft  variatioi 

in  other  refpects.     2.  An  fdmittance  upon  furren 

At!  of  a  former  tenant ;  for  in  this  cafe  the  lord  i 

the  inftrument  of  :he  law,    ^d  nq  manner  0 

intercft  padfcs  to  him  by  the  fiu'reiider;  and^c 

courib  iK>ne  cun  pafs  out  of  him  by  die  admittance 

The  admittance  of  the  (urrcnderee   is   a  mcr 

1.  Co.  140^     minifterial  ad,  which  every  lor4  in  pofl^pffion  1 

4-  Co.  \y  %v  bound  to  j^rrfoim.    3,  An  admitutfice  MPon  a  dil 

cent  from  ihc  anceftor,  which  only  diners  fror 

nn  admiaancc  v.T^on  iurrender.  inafinuch  as  in  th 

firit  cafe  the  heir  Is  tenant  by  copy  ^x^(^iatel 
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upon  the  death  of  his  anceftor,  but  in  the  fecond 
nothing  is  veiled  in  the  cefiuy  que  ufe  before  ad* 
mittance. 

VII.  Devise  is-  the  laft  method  of  conveying  Wood'i  inft. 
real  proneny,     A  devife,  from  devifer.  to  fpeak,  *^*v . 

r        *  <    .  r  y  y  7  If    •  '  Co.  Lit.  III. 

IS  a  bequeathing  or  lands  or  tenements  by  will  m  i.Bi.Coni.3S©, 
writing;  for  of  a  legacy,  or  difpofal  of  perfonal Shepherd,c»i. 
property    by  tejiament^    wq   Ihall  fpeak  hereafter.*  ^^^  ^J 
A  will  devifing  lands,  is  confidered  in  law  as  ana.  inft.  1. 
inftmment  declaring  the  ufes  to  which  the  lands  J- ^<>-  3°- 
(hall  be  fubjeft.     By  the  ancient.  Common  Law,  j'^j. 
no  lands  in  fee-fimple  were  devifable  by  will,  nor 
could  they  be  transferred  from  one  to  another, 
except  by  the  folemnity  of  livery  of  feifm,  matter 
gf  record,  or  fufficient  writing.     But  by  32. //<?;;. 8. 
c.  I,  and  34.  &  35.  Hen.  8.  c.  6.  all  perfons  hav- 
ing a  fole  eftate,  or  intereft  in  fee-fimple,  or  in 
coparcenary,  or  in  common,  either  in  poffeflion, 
remainder,    or    reverfion,    or    of   any   rents    or 
fenriccs  incident  thereto,  except  f?me  coverts,  in- 
fants, idiots,  and  perfons  of  nonfane  memory,  have 
full  and  free  liberty  to  give,  difpofe,  will  or  de- 
vife to  any.  perfon  or  perfons   (except  bodies 
politic  or  corporate),  by  lafl:  will  and  teftamenc 
m  writing,  or  otherwife  by  any  adt  lawfully  exe- 
cuted in  his  life-time,  tzvo- thirds  of  their  lands, 
tcacim;nts,  and  hereditaments,   held    in  chivalry^ 
5Wul  the  whole  of  thofe  held  in  foccage.     So  that 
now,  as  all  tenures  are  converted  by  12.6V.  2. 
i     c,  24.  into  free  and  common  foccage,  a  man  may 

dcvifc  his  fee-ilimple  lands,  either  in  fee-fimple,  Co.  Lit.  m. 
fee-tail, for  life,  or  years,  abfolutely  or  conditional-  ^^^>  ♦**• 
I7,  at  Jjis  pleafqre,  without  Uvery  of  feilin,  or 
^laming  an  executor.     But  lands  in  tail  are  not     ' 
devifable  \>y  will,  nor  copyhold  land,  unlefs  by  3-P<^^*Wiiii. 
cpftom,  QX  being  furrendered  to  the  ufe  of  the  ^  *' 
owner's  will,     5\4t  by  the  conftru6tion  of  ^^.Eliz. 
C.4.  not  only  a  devife  to  a  corporation,  but  a  de- 
vife by  a  cqpyhold  tenant,  without  furrender  to  ••^^'  ^^^' 
the  ulc  of  his  vyill,  and  a  devife  (nay,  even  a  Moor,  890. 
fcttlcment)  by  tenant  in  tail,  without  either  fine  !•  Vera.  453. 

or 
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I>Ehe'»  Cb«.  or  rccGverr,  if  made  to  a  eharltahle  ufe^  are  good 
^iw  tfc,  |jy  T-,^  (jf  appoiatmcct.  The  ftatutes  of  Heitry 
the  eighth,  bowever,  having  only  appointed  that 
thcfe  tisvili^  IhouM  be  in  writing,  without  mark- 
iDg  out  SET  form  or  ceremony  under  vhich  it  was 
to  be  pcrtoraicJ,  many,  frauds  and  perjuries  were 
.  ccmrr.itred,  to  istroduce  mere  notes  of  hand  and 

other  vrrirings  a;  bad  wiils.     To  remedy  this  incon- 
venience,   the   20.  Car.  z.  c  3.  direSs,  that  all 
dev;:es  of  Lind<  zr.d  tenements  (hall  not  only  be  ii\ 
writing,  but  t^'.-.  '.  by  the  teftator,  or  fome  other 
peh'an  in  his  preiencc,  and  by  his  exprefs  direc- 
tion, and  be  lubfcribed  in  his  prefencc  by  three 
Of  I- :jr  credible  witnclTes:  and  a  (imilarfolemnity 
3.  Let-  t.     is  requifite  for  revoking  a  dcrife.     In  the  conftruc- 
tion  of  this  ftir^ic,  the  teftator's  name  in  the  be- 
ginning of  the  will  hns  been   held  a   fufficient 
llgning,  vi-)[hout  any  narncai  the  bottom  ;  but  the 
witnciies  muft  fubfcribe  t'ltir  nan:es  in  bis prefme, 
Frcca».4>^    alchoiigh  they  may  lee  him  iign,  or  acknowledge 
i-'-'''J^f"!'- the  iisjiinc  at  different  times;  and  by  2C.  6fo.i. 
1.  p«er.  Wmi.  c.  6.  all  Icgacies  given  to  any  or  the  lublcnbmg 
J*°-  wiinelTes  to  a  will,    are  declared  to  be  void  — 

'*■'*'  Creditors,  however,  arc  competent  witneffes, 
although  the  land  devifed  be  charged  with  the 
payment  of  debts ;  and  indeed,  by  the  3.  &  4. /f^ 
&?  Mary^  c.  14.  they  are  rendered  lefs  interdled 
refpefting  the  payment  of  their  debts;  for  by 
that  ftatute,  all  devifes  as  againft  creditors  thai]  be 
void  ;  fo  that  creditors  by  fpecialty  may  now  msun- 
tain  aifiions  jointly  againft  both  the  hetr  and  the 
devifec. 

A  N  D  as  this  concludes  our  enquiry  into  th« 
nature  and  tranfmutation  of  Real  Property,  we 
fhall  proceed  to  the  fccond  divifion  of  the  prefent 
fediion,  by  conlidering  the  nature  of  that  fpecies 
of  property  which  is  called  Perfonal. 

Personal  Propertt  comprehends  all  forts  of 

lings  moveable,  which  may  attend  a  man's  pcrfoii 
vhcKTcr 
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wherever  he  goes,  which  irt  uf jallv  termed  gccds ; 
and  fomething  more,  the  whole  of'  which  is  com- 
prehended under  the  general  name  chattels. — 
Chattels  may  be  either  real  or  perfonal.  Chattels 
real  are  thole  which  concern  the  realty,  or  lands 
and  tenements ;  as  term  for  years  of  land,  the 
next  prefentation  to  a  church,  eftares  by  ftaiute- 
merchant,  ftatute-ftaple,  elegit,  or  the  like.  Chattels 
perfonal  are,,  properly  and  ftriftly  fpeakir.g, 
things  moveable;  as  gold,  ulver,  plate,  jewels, 
implements  of  houfehold,  cattle  of  ai;  ibrts,  and  the 
like.  The  ownerihip  of  a  chattel  is  called  property  ; 
and  as  perfons  are  faid  to  htfeifed  of  land,  fo  they 
are  faid  to  be  pojfejfed  of  chattelsy  whether  they  be 
real  or  perfonal.  The  pofTeflion  of  this  fpccies  of 
property  is  cither  abfolute  or  quaUfed.  Abfolutc 
polTelEon  is,  vthen  a  man  hath,  folely  and  ex- 
clufively,  the  right  and  alfo  the  occupation  of  any 
moveable  chattels,  fo  that  they  cannot  be  tranl- 
ferrcd  from  him,  or  ceafe  to  be  his,  without  his 
own  a6t  or  default ;  fuch  as  may  be  all  inani- 
mate  things,  as  plate,  money,  &c.  or  all  vegetable 

firodudtions,  as  fruits,  plants,  &c.  But  with  re-^ 
pect  to  animals^  which  have  in  themfclves  a 
principle  and  power  of  motion,  an  abfolute 
pofleffion  cannot  be  gained,  unlefs  they  are  do^ 
mjticatedy  and  rendered  fo  tame  that  he  may  have 
them  perpetually  in  his  occupation,  as  horfes, 
fliccp,  poultry,  and  the  like  :  but  in  animals /rr^ 
nature  no  abfolute  property  can  be  gained,  unlefs 
ihcy  are  reclaimed,  and  rendered  valuable  to  the 
ufe  of  man.  A  qualified  propeny,  therefore, 
fubfifts  in  all  wild  animals  : — i.  Per  wdujiriam  ko* 
minis,  by  a  man's  reclaiming  and  making  them  tame 
by  art,  induftry,  and  education,  or  by  fo  confin- 
ing them  within  his  own  immediate  power,  that 
they  cannot  efcape  and  ufe  their  natural  liberty. 
2.  katione  intpotentiit,  on  account  of  their  own  in- 
ability ;  as  when  hawks,  herons,  or  other  birds, 
build  in  my  trees,  or  conies,  or  other  creatures, 
make  burrows  in  my  land.  3 .  Propter privilegium ;  as 
hy  being  lawfully  qualified  to  hunt,  and  having  an 
pxclufive  authority  to  t^ke  or  kill  them.    Buc 

perfon;4 
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perfonal  property,  as  well  as  being  thus  in  the 
'    aftual  or  conilruftive  poflelfion  of  a  man,  may 
alfo  be  of  a  qualified  or  (pecial  nature ;  as  in  the 
cafe  of  bailment^  or  of  the  dehvery  of  goods  to 
another  to  a  particular  ufe ;  as  to  a  carrier  to  con- 
vey to  any  place,  here  there  is  no  abfoiute  pro- 
perty in  either  the  bsilor  or  the  taileei  for  the 
bailor  hath  only  the  right,  and  not  the  inunediate 
poflefBon  ;  and  the  bailee  hath  pofieffion,  and  only 
a   temporary  right ;    but  it  is  a  aualified  property 
in  them  both,  and  each  of  them  is  entitled  to  an 
aAion  in  cafe  the  goods  be  damaged  or  taken  away. 
Perfonal  property  may  alfo  be   in  what  the  law 
i:alls  aSttoHj  or  fuch  where  a  man  hath  not  the 
occupation,  but  merely  a  bare  right  to  occupy  the 
thing  in  queftion,  the  pofleffion  remaining  to  be 
recovered  by  fuit  at  law ;  and  for  this  reafon  it  is 
called  a  cbofe  in  aSlion ;  as  money  due  on  a  bond, 
damages  for  non-performance  of  a  covenant  or 
promife ;  the  former  depending  on  an  exprefs  cmh 
lra£t  or  obligation  to  pay  a  Hated  fum,  and  the 
fecond  on  an  implied  contraSy  that  if  the  covenan- 
tor does  not  perform   the  aft   he   engaged  to 
do,  he  (hall  pay  me  the  damages  I  fuftain  bjf 
this   breach^  of   covenant.        And    of   all  thcle 
things,   whether  in  pofleffion  or  aftion,    a  man^ 
may  have  either  in  his  own  right  or  in  the  right  of 
others,  as  executor,  adminiftrator,  truftee,  &c*; 
fo,  alfo,  he  may  have  them  in  expeftancy,  for 
they  may  be  limited  to  him  by  way  of  remainder, 
Lh.f.i««-3»'-They  may  alfo  belong  to  their  owners  not  only  in 
i.Vern.482-  feveralty,  but  alfo  in  joint-tenancy  and  in  com* 
Ab^fi.''     nion,  as  well  as  real  eftates. 

Co.  Lit.  182. 

Personal  Property  may  be  loft  and  gained 
in  twelve  different  ways,  viz.— i.  By  Occupancy  : 
2. Prerogative:  3. Forfeiture:  4.Cuftom:  5.Suc^ 
ccflTicn  :  6,  Marriage:  7.  Judgment:  8-  Gift 
or  Grant :  9.  Contract .  1  o.  Bankruptcy :  1 1.  Tcf- 
tamcnt  r  and    12.  Adminiftration. 

BrooVf  Abr.       1.  OccupANCY  was  tHc  Original  and  only  pri- 
i^'oirj-^.   mltive  mode  of  acquiring  any  property  at  all,  but 

4^o^^^^B|**Lcv*  2^i>     Carch*  39^*    Ld.  Ray.  147.    Salk.  667. 
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this  has  been  abridged  and  reflrained  by  the  pofi* 
tive  laws  of  fociety,  in  order  to  maintain  peace 
and  harmony  among  mankind ;  and  the  only  in- 
llances  wherein  tliis  right  dill  fubfifts  are  the 
following : — !•  The  goods  of  an  alien  enemy  may 
be  feized  by  fuch  penons  as  are  authorifed  by  the 
Kingy  after  a  declaration  of  war ;  and  in  even  the 
pertonof  an  alien  enemy  a  man  may  acquire  a  fort 
of  qualified  property,  by  taking  him  a  prifoncr 
of  war,  and  detaining  him  until  his  ranfom  be 
paid.      So  alfo,    whatever   goods  are  found  oa 
the  furface  of  the  earth,  abandoned  by  the  pro- 
prietor, may  be  appropriated  by  the  firft;  finder 
of  them.    So  alfo,   the  elements  of  air,  water, 
light,  can  only  be  appropriated  by  occupancy  ; 
for  one  man  cannot  ob(lru6t  another's  light,  nor, 
by  erecSting  a  mill,  fo  obftruft  a  ftream  of  water 
as  to  injure  thofe  who  had  obtained  a  prior  occu- 
pation of  it.     So  alfo  with  regard  to  animals /Jrr^r 
nature ^  any  man  may  take  them,  unlefs  where  it  is 
reftrained  by  the  civil  laws  of  the  country.     Under 
this  title  may  likewife  be  arranged  the  right  of 
literary  property   by  the  rules  of  the  Common 
Law ;  which  right,  by  the  ftatute  8.  ylnn.  c.  1 9. 
18  now  appropriated  to  authors  and  their  afligns 
for  the  term  of  fourteen  years :  and  direfted,  that 
if  at  the  end  of  that  term  the  author  himfelf  be 
living,  the  right  (hall  then  return  to  him  for  an- 
other term  of  fourteen  years.     A  fimilar  privi- 
lege is  extended  to  the  inventors  of  prints  and 
engravings    for    the    term   of    eight-and-twenty 
years,  by  the  ftatutes   of  8.  Geo.  2.  c.  13.  and 
J.  Geo.  3.  c.  38.:    and  to  the  inventors  of  new 
patterns  printed  on  cottons  or  callicoes,  for  the 
term  of  two  months,,  by  the  ftatute  of  25.G^(?.3  c.32. 

;      2.  Prerogative,  whereby  a  right  may  accrue  i-  Bl.  Com. 

:^  either  to  the  crown  itfelf,  or  its  grantees,  is  a  t?.**  .,  ,  . 

Llecond  method  01  acquiring  perlonal  property ;  306. 

^45  in  wreck,  treafure-trove,  waifs,  eftrays,  royal  ^acon't  Elc- 
tlilh,  fwans,  and   the  like.      Ihc  King 'alfo  has""""' ^*- 
r^c  right  of  printing  at  his  own  prefs,  or  that  of 

his 
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I.  Mod.  »i7.   his  grantees,  all  aSfs  of  parliament,  proclatfi 
and  orders  of  council;    all  liturgies  and   boc 
divine  fervice ;  and  fuch  law  books  as  were 
nally  compiled  at  the  expence  of  the   ci 
but  he  has  not  the  exclufive  right  of  pr 
almanacks  J  as  has  been  heretofore  conceived, 
right  of  purfuing,  taking,  and  deftroying 
Plowd.  143*  fer^  naturae  J  is  vefted  in  the   King ;  and 
^*^*£ijj  j6   cafes  of  property,  where  the  titles  of  a  Kini 
Finch.  178.    fubjedt  concur,  as  if  a  horfe  be  given  to  the 
^^^^*^-*^5*and  a  private  fubjeft,  the  King  (hall  ha\ 
^ '  ^°'    whole. 

3.  Forfeiture  is  alfo  a  method  by  wl 
title  to  goods  and  chattels  may  be  acquirer 
loft  ;  fuch  as  is  the  forfeiture  or  40  s.  a  mor 
the  5.  Eliz.  c.  4.  for  exercifing  a  trade  w 
having  ferved  feven  years  apprenticefliip ;  fc 
of  lol.  by  c).Ann.  c.  23.  for  printing  an  aim 
without  a  ftamp,  and  the  like.  At  the  Coi 
Law  alfo,  goods  and  chattels  are  forfeits 
convi£tion,  outlawry yjlighi,  zxiAJlanding  mutCy 
felonies,  from  high-treafon  to  petit-larcer 
clufive  ;  and  alfo  in  the  feveral  mifdemeam 
Co  Lit. 391.    I,  Drawing;  a  weapon  on  a  judge;    2.  Strik 

^,  Inft.  3x6.       ,Tr->  .  n-  -n 

'3.  Inft.  320.    the  Kin^  s  courts  ;     3.  Framuntre  ;     4.  Fret 
prophecies,  upon  a  fccond  convidlion;  and 
challenging  to  fight,  on  account  of  mone; 
at  play. 

i.Bl.  Com.        4.  CiTSTOM  is  a  fourth   method  of  acq 

Wood's  inft.  P^'^P^rty  in  things  pcrfonal,  whereby  a  righ 

,2^.  in  lome  particular  perfons,  either  by  the 

ufage  of  lome  particular  place,  or  by  the  : 

general  and  umverfal  ufage  of  the  kingdon 

for  inftance,  in  the  acquifition  of  heriots, 

Co-Lit.  i«5.  arieSy  2Lnd  keir-looms. — i.  Heriot,  heregatey 

f.Bi^Tm.V?.  ^^^^^  ^orAy    and  gate  beft,  is  a  render  ms 
3.Br.Com.i5.  the  death  of  the  tenant  to  the  lord,  of  i\ 
^'wif  ^V    ^^^^»  ^^  other  thing,  and  confifts  in  cither 
•.Inft.  13*'   fif'^i^^  or  heri^t'CuJlom ;  the  firft  of  which  is 
s.  Co.  105.     due  without  being  fpecially  referved  in  the  1 

^d.Ray.iQ^i.  or/  j 
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but  the  fecond,  being  due  by  cuftom,  may  be 
feizei  without  any  relervation,  although   it  can- 
not be  difirained.     2.  Mortuaries ^  or,  as  they  are ,.  gj,  Com. 
fometimes    called,   corfe  prefentSy    are  a  fort  of  415. 
ccclefiaftical  heriot,  being  a  cuftomary  gift  claim-  ^^**  ^*^ 
cd  by   and  due  to  the  minifter  in  very  many 
pari(hes,  on  the  death  of  his  parilhioners.     By 
^i.  Hen.  8.  c  6.  the  value  of  thofe  mortuaries  due 
by  cuftom,  are  fixed  and  fettled  in  proportion 
to  the  value  of  the  perfonal  property  the  pariftiio- 
ner  dies  poffcffed  of.     Alfo,  by  the  ^z.Ann.  c.  6. 
and  zZ.Geo.  2.  c*  6.  the  mortuaries  due  to  Weljb 
bifhops  are  abolilhed,  and  a  pecuniary  equivalent 
fettled  on  the  bilhop    in  its  room. — 3.  Heir-i.  Bi.  Com. 
LOOMS  are  fuch  goods  and  perfonal  chattels  as  go  t^^. 
by  fpecial  cuftom  to  the  heir  along  with  the  inheri-  ^^, 
ranee,  and  not  to  the  executor  of  the  laft  proprie-  Co.Lit.8.iK5. 
tor ;  and  generally  confift  of  fuch  things  as  cannot  J]^J'  ^       g^ 
betaken  away  without  damaging  or  dilmembering  3.  inft. 


toi. 


the  freehold.   The  ancient  jewels  of  the  crown  arc  ^'^^jJ*^*  ^f^' 
heir-looms.    Charters^  deeds,'court-rolls,  and  other  I ^'co  105,^13! 
evidences  of  land,  together  with  the  chefts  in  which  «•  Hale,  51 5. 
dicy  are  contained,  are  in  the   nature   of  heir- 
looms ;  and  many  other  articles  of  the  like  kind. 

5.  Succession  is  a  fifth  method  of  gaining  a  -•  Bl.Com. 
property  in  chattels,  either  real  or  perfonal ;  and  DyJr,  48. 
18,  ftriaiy  fpeaking,  applicable  only  to  corpora-  Cro.Eiix-4^ 
lions  aggregate  ;  for  a  gift  to  fuch  a  corporation,  ^°*    "*  ^*' 
cither  of  lands  or  of  chattels,  without  naming 
their  fucceflbrs,   vefts   an   abfolute  prof)erty  in 
them  fo  long  as  the  corporation  fubfifts.     In  the 
cafe  of    fole   corporations,    which  reprefent  nocroEiu.es*. 
others  but  ihemfelves,  as  bifliops,  parfons,  and  the  Hob.  247- 
like,  no  chattel  intereft  can  regularly  go  in  fuc-  !S^:^*L'ir' 
cefiion;    but  where  luch  corporation  reprefents  cvo.  Car.  344* 
many,  as  the  Chamberlain  01    London,  chattels  ^-^J-.  ^4*  . 
given  to  him  alone  fhall  go  to  his  fucceflbrs.  np/jj,  *'*  ^* " 

6.  Marriage  is  a  fixth  method  of  acquiring  1.  Bi.  Com. 
property  in  goods  and  chattels  ;  for  marriage  is  a  J?^*i^.j^ 

Sid.  lie.    10.  Co.  4«.    a.  laft.  iio.    s.  Ro.Ab.  347*      i.Bac-AbftS^* 

gift 
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gift  in  law  of  all  the  wife*s  property  to  her  huf- 
band: — i.Of  her  chattels  perfonal  in  pofleflion 
abfolutely.  2.  Of  her  chattels  real  in  zAioiiy  fronl 
the  time  the  hulband  reduces  them  into  pofTeffioi). 
3.  Of  the  rents  and  profits  of  her  real  propcny 
during  the  coverture.  Thus,  all  the  perlbnal  eftatc 
of  a  woman,  as  money,  goods,  cattle,  houfehold 
furniture,  and  the  like,  that  were  in  her  pof- 
feflion  at  the  time  of  the  marriage,  are  abfolutely 
vefted  in  the  hufband ;  fo  that  of  thefe  he  may 
make  any  difpofition  in  his  life-time  without  her 
confent,  or  may  by  will  devife  them ;  and  if  he 
die  inteftate,  they  (hall  go  to  his  perfonal  repre* 
Tentative,  and  not  to  the  wife,  though  Ihc  furvive 
him ;  but  (he  muft  be  poffeffed  of  thelc  goods  in  her 
own  right,  and  not  as  executrix  or  bailee;  for 
chattels  perfonal  which  (he  has  in  autre  droit y  fliall 
not  go  to  the  hu(band.  Chattels  perfonal  in  aSm 
only,  as  debts  upon  bond,  contrads^  and  the  like, 
veft  only  in  the  hu(band  by  his  recovering  them 
at  law,  for  upon  fuch  recovery  they  are  abiolutely 
and  entirely  his  own ;  but  if  he  die  before  he  thus 
recovers  the  pofleflion,  they  (hall  furvive  to  the 
U)  Eicept  wife  (j).  Chattels  real  alfo  veft  in  the  hu(band, 
J^^''3*{''''"' not  abfolutely,  hwt  fubmodo  only  ;  as  in  cafe  of  a 
£iTcn  10  the  leafe  for  years,  the  hu(band  (hall  receive  all  the 
^"h'^V^  rents  and  profits  of  it,  and  may  if  he  pleafes  fell, 
c^  ^  ^^^'  ^^rrender,  or  difpofe  of  it  during  the  coverture, 
*  '^''  and  if  he  furvives  his  wife,  it  (hall  be  abfolutely 
his  own ;  but  if  he  make  no  difpofition  thereof  in 
his  life-time,  and  die  before  his  wife,  it  cannot  be 
difpofed  of  by  his  will. 

1.  Bl.  Com*         7.  Judgment,    obtained   in    confequence  of 
43i*  fome  fuit  or  aftion  at  law,  is  alfo  a  mean  of  ac- 

SKn.  1 169.'  quiring  perfonal  property.  Where  the  right  fub-  , 
Cro.Eliz.13S.  fifts  previous  to  the  adion,  as  in  all  debts  due  to  ,' 
•.Ro!Rep*xi6.  ^  ni*i^>  ^^d  wherever  he  has  a  chofc  in  aSlion^  the  \ 
3.liift.  194*  property  becomes  vefted  in  him  the  moment  the' 
i.Hawk.c.S5.  right  accrues ;  as  in  the  cafe  of  a  bond,  or  book 
Cowp.  (II.  debt,  the  title  of  the  creditor  commences  the 
l>ougl,»i9*    moment  the   bond  is  executed,  or  the  contraft  j 

made ; 
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made;  and  the  judgment  only  fettles  and  confirms 
the  right,  by  reducing  the  property  into  poffelfion. 
But  in  penalties  given  to  common  informers,  and 
in  thofe  damages  which  are  given  to  a  man  by  a 
jury,  as  a  compenfation  and  fatisfaftion  for  fomc 
injury  fuflained,  as  for  battery,  imprifonment, 
flander,  or  trefpafs;  the  party  has  no  claim  or 
tide  until  after  fuit  commenced,  and  judgment 
obtained. 

8.  Gifts  or  Grants  arc  the  eighth  method  of*  Bi.  Com. 
transferring  perfonal  property.     Gifts  arc  always  ^^^Jf^^^^^ 
gratuitous :  Grants  are  always  upon  confidcration  or  vvoodt  I'nft. 
cnuivalent.     By  ^.  Hen.  7.  c.  4.  all  deeds  of  gift  ji^^: 
ot  goods,  made  m  truft  to  the  ufe  of  the  donor,  HoV  130. 
(ball  be  void  ;  and  by  i^.Eliz.  c.  5.  every  grant 
or  gift  of  chattels,  as  well  as  lands,  with  intent 
'0  defraud  creditors  or  others,  fliall  be  void  as 
Lgaind  fuch  perfons  to  whom  fuch  fraud  would  be 
>rejudicial,  but  as   againft  the   grantor  himfelf 
hail  {land  good  and  cffeftual.     The  true  and  pro- 
Kt  gift   or  grant  is  always   accompanied  with 
Ldivery  of  poflcflion,  and  takes  effed:  immediate- 
iy,  for  if  it  does  not,  it  is  rather  a  contraSl  than  a 
p^,  and  cannot  be  good  for  want  of  confidcration. 
A  general  gift  of  all  a  man's  goods  without  ex- 
ception, or  if  the  -exception  be  colourable  only,  Scc  Cookc> 
iprefumed  to  be  fraudulent;  and  in  the'cafe  ofBankrupc 
« trader,  if  the  portion  of  goods  granted  be  fo  ^^^^'^ 
peat  as  to  difable  him  to  continue  his  trade,  it  is 
fcot  only  void,  but  an  aft  of  bankruptcy. 

.  9.  A  Contract  is  an  agreement,  upon  fuJicUnt 
Mfideration^  to  do  or  not  to  do  a  particular  thing, 
"le  agreement  which  arifes  from  a  mutual  bar- 
in  or  convention,  made  between  at  leaft  two 
Pons,  who  arc  by  law  capable  of  contrafting, 

py  be  cither  exprefs  or  implied.     Exprefs  con- 
ts  are  where  the  terms  of  the  agreement  are 
mAj  uttered  and  avowed  at  the  time  of  the 
king ;  as,  to  deliver  an  ox  or  other  goods,  iq 

^  a  Saced  price  for  them,  and  the  like.    Im- 

Z  plied 
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plied  contrafts  are  fuch  as  the  law  prefumes  every 

man  intends  and  undertakes  to  perform ;  as  if  a 

perfon  ufually   fend  his  fervant   to  market,  the 

law  raifes  an  implied  contraft  between  the  vendor 

and  the  ni after :  fo  alfo,  there  i»  one  fpecies  of 

implied  contradts  which  r\ms  through^  and  is  an- 

*.  Bi.  Com.     nexcd  to  all  other  contrafts  and  agreements,  that 

443j  if  one  of  the  parties  fail  in  his  part^  he  (hall  pay 

cioi^as°iji.  ^^  ^he  other  fuch  damages  as  he  has  fuftained  by 

the   no^-performance.     A  contraft  alfo  may  be 

either  executed  \  as  if -^.  agrees  to  change  horfcs 

with  B.  and  they  do  it  mimediately,   here  the 

pofTeffion  and  the  right  are  transferred  together ; 

or  it  may  be  executory ;  as  if  they  agree  to  chanp 

next  week,  here  the  right  only  vefts,  and  their 

reciprocal  property  in  each  other's  horfe  is  not  in 

pofl'eflion,  but  in  a£fion.    It  follows,  therefore,  that 

as  a  contraft  executed  conveys  a  ckofi  in  pojejhiif 

a  man  cannot  grant  or  convey  by  it  any  thing 

in  which  he  has  not  an  a<ftual  or  potential  intereft  A 

the  time  of  the  conveyance ;  but  that  in  executory 

contrafts,  which  convey  only  a  cbofe  in  aStioHy^VD^ 

.  may  convey  that  of  which  at  the  trae  he  is  n(J^ 

Bacon's  Max.  actually  poffeffed.  A  contradl,  however,  cannot bl 

j!Vow€l  oa     good ,  unlefs  it  be  made  upon  fufficient  confideratioi^ 

Contraat,       which  is  defined  to  be,  that,  in  expectation  J 

^5«-  330-       which  each  party  was  induced  to  make  the  agrcfr 

ment.     A  confideration  of  fome  fort  or  other  is  fi 

abfolutely  neceffary  to  the  performing  of  a  col) 

Plowd.  302.    traft,  that  an  agreement  to  do  or  pay  any  thing  d 

LrRa^.  o     ^^^  i\^^i  without  any  confideration  on  the  otha 

a.Bi.  Cum.  *  \%  nudum  paBuniy  and  totally  void  in  law;  for,  i 

44S-  fiude  pa£to  non  oritur  attio.     But  any  degree  oi  t 

Cont^Vs'"-"    ciprocity    will    prevent    the    pa£l    from    beii 

nude ;  and  therefore,  if  the  confideration   be  i 

any  degree  for  ilic  benefit  of  the  defendant,  or^ 

the  trouble  or  prejudice  of  the  plaintiff,  an  a^ 

2.  Com.Dig.  of  ajfumpjit  \\\\\  lie;  nay,  even  if  the  contra< 

ttfcf^Mc  ^    founded  on  a  prior  moral  obligation  (as  a  pr< 

cited.  to  pay  a  juft  debt,  though  barred  by  the  Statul 

^"••^  St. c.»4- Limitations),  it  is  no  longer  nudum  padunt. 
t^Bi.  cem.    ^^  ^^^  ^^.^  ^^  ^  ^^  ^^  ^^^^^  promifc  ihaU  be 

:.  £ci£ 
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ficicnt  to  ground  an  aftion  upon,  where  an  cite- 
cutor  or  adminiftrator  contradls  to  anfwer  damaeres 
out  of  his  own  eftatc ;  where  a  man  undertakes  to 
anfwer  for  the  debt,  default  or  mifcarriage  of  an- 
other; where  any  agreement  is  made  upon  con- 
fideration  of  marriage ;  where  any  contraft  or  fale 
is  made  of  lands,  tenements,  or  hereditaments;  or 
where  there  is  any  agreement  not  to  be  performed 
within  a  year  from  the  making  thereof,  unlefs  ibme 
note  or  memorandum  of  it  (hall  be  made  in  writ- 
ing, and  figned  by  the  party  to  be  charged  there- 
with. The  moft  ufual  contracts  whereby  the  right 
of  chattels  perfonal  may  be  acquired  are,  hy  fale 
or  i3cthange :  by  bailment :  by  hiring  or  borrowing : 
and  by  debt. 

1.  A  Sale  or  Exchange  is  a  tranfmutation  of 
jMToperty  from  one  man  to  another,  in  confidera- 
fidn  of  lome  price  or  recompence ;  as  an  exchange 
is  a  xrommutation  of  ^oods  for  goods.     A  man 
may  fell  or  exchange  his  goods  in  any  manner,  at 
toy  time,  and  to  any  perfon  he  pleafes,   unlefs 
f  judgment  has  been  obtained  againft  him,  and  the 
[Writ    of   execution  is  adtually  delivered  to  the 
^Iheriff.     On  an  agreement  for  goods,  the  vendee  Sec  19.  Car.  §5 
f cannot  carry  them  away  without  payment,  unlefs  ^-  3- 
Lthe  vendor  agree  to  truft  him;  tor  it  is  no  fale  Hob.  41. 
without  payment.     But  if  any  part  of  the  price  be  ^®^'  **• 
id  down,  or  any  portion  or  the  goods  delivered 
way  of  earnejly  the  vendee  may  recover  the 
Is  by  aftion,  as  well  as  the  vendor  may  the 
ice  of  them.     But  by  29*  Car.  2.  c.  3.  no  contract. 
>r  the  fale  of  goods  to  the  value  of  ten  pounds 
upwards  fhall  be  valid,  unlefs  this  payment  or 
rlivery  be  performed,  or  unlefs  fome  note  in 
rriting  be  made  and  figned  by  the  party  or  his 
rnt,  who  is  to  be  charged  with  the  contradt. 
It  if  a  vendee,  after  the  bargain  is  ftruck,  tender 
B  money,  and  the  vendor  refufes  it,  the  property 
abfolutely  veiled  in  the  vendee.     A  contraft  alio 
fale  niay  be  good,  although  the  vendor  hath 
propenv  in  the  goods  fold  at  the  time  of  the 

^      Zz  fale; 
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fale ;  for  the  buyer,  by  taking  proper  precautidrts 
may  at  all  events  be  fecureof  his  purchafe.  Good 
fold  in  market-overt  is  binding,  not  OBly  betweci 
the  parties,  but  on  thofe  to  whom  the  pro 
perty  may  in  truth  belong ;  a;S  if  a  man  ftea 
goods,  although  the  owner  may  at  any  timi 
leize  them,  yet  if  the  thief  fell  them  in  market 
overt,  the  property  is  changed  by  the  fale 
^     ,     ^fl     Market-overt,  in   the  country,  is  only  on  ftatcc 

Cro.  lac.  68.       ,  i         •       r        ;  {  o      j        * 

Godb.  1 31.  days ;  but  m  London,  every  day,  except  Sunasy,  u 
5.  Co.  83.       an  open  market  for  fuch  things  as  the  owner  of 

See  ^foV/''  ^^^  ^P^"  ^^P  profeii'es  to  trade  in.  .  By  1 .  7^^- 1- 
».  Phil.  &  Mar,  c.  2 1 .  if  ftolen  property  be  taken  to  any  pawn- 
c.  7;  and        broker  in  London^  or  within  two  miles,  he  (hall  re- 

refpcaingihe  ftore  It  to  the  owner. 

fa!c  of  huifts.  t  •    1    •  n    !•  r  j    • 

2.  Bi.  Com.         -'  Bailment,  which  is  a  dehvcry  ot  goods  m 

4,-3.  trull  upon  a  ccnrracl,  expreffed  or  implied,  that 

y?,?'^°^**'     the   truft   fliall    be    faithfully   performed  on  the 

j'jncI'TEflay  p^rt  of  the  bailee  ;  by  which  delivery  a  fpecial' 

on  :hc  Law  of  qualified  property  is  transferred  together  with  the 

Bailments.      pofieffion  ;  and  as  fuch  bailee  is  refponfiblc  to  the 

bailor,  if  the  goods  are  loft  or  damaged  by  bis 

wilful  defoult,  or  grofs  negligence,  fo  the  bailee 

may  maintain  an  aftion  againft  fuch  as  injure  ol 

take  them  away  from  him  ;  for  the  bailee  has  a 

legal  property  in  them  againft  all  the  world  exccp 

the  right  ov/ii  jrs. 

3.  Hiring  and  Borrowing  arc  alfo  contrafl 
by  which  a  qualified  property  may  be  transferrc 
to  the  hirer  or  borrower.  Hiring  is  always  for 
price  or  recompcnce ;  borrowing  is  merely  gratii 
tous  ;  but  the  law  in  both  cafes  is  the  famt 
Jscc  Cafes  in  Thus,  if  a  man  hires  or  borrows  a  horfe  for 
LYownLaw,  moHth,  hc  has  the  pofieffion  and  a  qualified  pre 
perty  thcrem  during  that  period;  on  the  expin 
tion  of  which»  his  qualified  property  determine 
end  the  owner  becomes,  in  the  courfe  of  hirinj 
iiititled  alfo  to  the  premium  or  price  for  which  tl 
Cro  J.IC.  256.  horfe  was  hired.  So  alfo,  if  a  man  borron 
money  of  another,  the  lender  is  intitled  b 
11,  Ann.  ft.  2.  c.  16.  to  the  rateof  five /rr  cct 
per  afiiiWHy  until  the  principal  be  paid. 

4.    D^i 
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4.  Debt  is  the  laft  fpecies  of  contrafts  whereby 
ft  ckofe  in  aSion^  or  right  to  a  certain  fum  of  money, 
is  mutually  acquired  and  loft ;  and  any  conrradt 
thereby  a  determinate  fum  of  money  becomes  due, 
and  is  unpaid,  raifes  a  debd     Debts  are  either  of 
Record,  by  Specialty,  or  by  Simple  Contraft. — A 
Debt  of  Record  is,  where  any  fpecific  fum  is 
adjudged  to  be  due  from  the  defendant  to  the 
plaintiff,  on  an  aftion  or  fuit  at  law  ;  and  is  a  con- 
tradt  of  the  higheft  nature.     Recognizances  alfo, 
entered  into  to  the  crown,  together  with  ftacutes- 
tnerchant,  ftatutes-ftaple,  &c,  are  debts  of  record. 
Debts  by  Specialty  arefuch,  whereby  a  fum  of 
money  becomes,  or  is  acknowledged  to  be  due  by 
deed  or  inftrument  under  feal\  as  covenants,  bonds, 
&c.    Thefe  are  the  next  clafs  of  debts  after  thofe 
of  record.      Debts  by  Simple  Coniract  are 
fuch  where  the  contract,  upon  which  the  obliga- 
tion arifes,  is  neither  afcertained  by  matter  of  re- 
cord, nor  yet  by  deed,  or  fpecial  inftrument,  but  by 
mere  oral  cvidencie,  the  moft  fimple  of  any ;  or 
by  notes  unfealed.  But  there  is  one  fpecies  of  fimple 
contraft,  hy  bills  of  exchange  andpromiffcry  notes  j  which 
we  muft  more  particularly  defcribe.     A  Bill  op 
Exchange  is  a  written  order  or  requeft,  and  a 
Promissory   Note   a  written  promifc  for  pay-* 
meat  of  money;  the  peculiar  privileges  of  which 
are,  that  they  are  always  ^r/wi  fwie  prefumed  to 
have   been  made  upon   lufficient  confidcration, 
and  negotiated.     The  privileges  of  bills  of  ex- 
change 'depend  upon  the  cuftom  of  merchants ; 
and  by  9,  &  10.  If^ilL  3.  c.  17.  and  3.  &  4,  ^nn. 
p.  9.  notes  are   put  on  the  fame  footing,     Th^ 
maker   of  a  bill   or  note  is  called  the  drarver  ^ 
he  to   whom  it  is  directed  the  drazvce ;  and   the 
perfon  to   whom  ii;  is  payable  /be  pa^^ee.      The 
payee  has  a  property  in  acfion  vefted   in  him  by 
he  exprefs  contrast  of  the  drav/er,  in  the  cafe  of  a 
iromillbry  note ;  and  in  the  cafe  of  a  bill  of  ex- 
ihange,  by  his  implied  contract ,  viz.  that  provid-. 
d  the  drawee  does  not  pay  the  bill,  the  drawer 
rilj  i  for  which  reafon  it  is  ufual^  in  bilh  of  ex< 

Z  3  ^ban^e^ 
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change,  to  cxprcfs  that  the  value  thereof  hath 
been  received  by  the  drawer,  \x\  order  to  (hew  the 
confideration  upon  which  the  implied  contrad  of 
repayment  arifes.  The  payee  may,  by  indorfe- 
ment,  or  merely  writing  his  name  on  the  back  of 
the  bill,  affign  over  his  whole  property  to  the 
bearer,  or,  by  a  fpecial  indorfement,  to  any  par- 
ticular perfon  by  name ;  and  in  either  cafe,  the 
perfon  to  whom  the  bill  is  fo  transferred  is  called 
the  indorfee^  or  bolder  of  the  bill.  The  holder  muft 
carry  the  bill  to  the  drawee  for  acceptance ;  which 
acceptance  (fo  as  to  charge  the  drawer  with  cofts) 
muft  be  in  writing.  If  the  drawee  accepts  the 
bill,  either  verbally  or  in  writing,  he  then  makes 
himfelf  liable  to  pay  it ;  this  being  now  a  contrad 
on  his  fide,  founded  on  an  acknowledgement 
that  the  drawer  has  effefts  in  his  hands  to  warrant 
the  acceptance.  If  the  drawer  refufe  accepunce, 
it  muft  bcprotejted:  but  if  it  be  accepted  and  not 
paid,  there  muft  be  a  proteft  alfo  for  non-pay- 
inent :  and  if  no  proteft  be  made,  and  any  damages 
accrue  by  fuch  negleft,  it  will  fall  on  the  bolder. 
The  bill,  when  refufed,  muft  be  demanded  of  the 
drawer  immediately ;  for  the  refponfibility  of  th« 
drawer  is  not  only  conditional,  with  refpedl  to  tb$ 
non-payment  by  th^  drawee,  but;  that  the  holder 
(hould  give  him  notice  of  fuch  non-payment»  in 
order  that  he  may  get  the  money  which  the  bill 
fuppofes  he  has  in  the  hands  of  the  drawee.  The 
indorfec  of  the  bill  may  call  upon  either  the 
drawer  or  the  indorfer  for  payment,  on  defaukof 
the  drawee;  or  if  there  be  feveral  indorfers,  upon 
any  or  all  of  them ;  for  each  indorfer  is  a  warranrer 
for  the  payment  of  the  bill ;  but  the  firft  indorfer 
^n  only  refort  to  the  drawer, 

10.  ^AijKRUPTCY  is  4  tenth  method  qf  tranf? 
ferring  perfonal  property ;  but  as  a  minute  detail  ■ 
of  the  law  relating  to  this  title  would  far  exceed 
the  limit§  of  the  prefent  work,  we  (hall  only  here 
obferve,  that  the  Commxffioners  have  powers  a$ 
p3f  jeafiye  with  refpeft  to  perfgnal  as  to  real  pro- 
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pcrty;   and   refer   the   ftudent  to  fuch  treatife* 
ashave  been  particularly  written  on  this  rubjed(ii). 

!!•  Testament,  or  Last  Will,  is  another  Richardfoo  o« 
method  of  transferring  perfonal  property.  ^L^fi^wnu, 
tcftament,  however,  in  fome  degree  differs  from  a  pcAiB*,  zz^. 
laft  will.  A  teftament,  ieftatio  men! is ^  is  where  fomc 
pcrfon  or  perfons  are  appointed  Executors,  to 
carry  the  direftions  of  the  tcftator,  with  refpedl 
to  his  perfonal  property,  into  effedl ;  for  an  execu- 
tor cannot  meddle  with  a  devife  of  real  property* 
A  laft  will,  ultima  voluntas ^  of  which  we  have  al- 
ready fjpoken,  is  where  no  executor  is  appointed  ; 
as  is  uled  in  the  difpofing  of  lands  and  tenements. 
[  There  is  alfo  an  inftrument,  which  may  be  annexed 
cithcrtoa  will  or  teftament,  called  a  Codicil,  de- 
rived bovacodexj  a  little  book;  and  (ignifies  nothing 
more  than  a  fchedule  or  fupplement  of  that  to 
which  it  is  annexed  {b).  Teftaments  are  either 
written  or  nuncupative. 

A  Nuncupative  Testament  is  where  the  tcf- 
^  tator,  without  any  writing,  declares  his  will  before 
1^  a  fufficient  number  of  witneffes.  It  is  called  nun^ 
^tive  i  itttncupando^  that  is,  a  nominandoy  of  nam- 
ing; becaufe  in  this  fpccies.  of  conveyance,  he 
^  Biuft  make  his  executor,  and  declare  his  whole 
f  mind  before  witnefles ;  and  is  commonly  ufed 
fc  when  the  teftaior  is  very  lick,  weak,  and  paft  all 
t  hopes  of  recovery.  By  the  29.  Cd)\  2.  c.  3.  f.  19. 
t  DO  nuncupative  will  (hall  be  good, — j,  where  the 
^  eftate  thereby  bequeathed  fhall  exceed  the  value 
oi  thirty  pounds  :  2.  that  is  not  proved  by  the 
oaths  of  three  witnelTes  at  leaft,  who  were  pre- 
fent  at  the  ^laking  of  it :     3.  nor  unlefs  it  be 

(£2;Scc  Cooke's  Bankrupt  Laws,  Voluntas  eft  lej^ltima  dUpoJltit 

.b  which  this  title  is   explained  €ie  eo  quod  qui s  poft  mortem  fieri 

;Vfth  great perfpicuity and  learning,  nfelit*    AcodicihCoDlciLLUS^^ 

(b)  A  teftanneat  if  ttius  defin-  ^voluntatis  noflra  jufta  ftnttntia  de 

<d : — Tes  t  a  M£ n  t u  m  efi  volun-  eo  quod  quis  poft  fnor tern  fuam  fieri 

t^is  nojtrge  jufla  fententia  de  eo  n^elit  abfque  fxecutoris   eonftitw 

fuod  quis  poft  ffiortevi  fuam  fieri  tione*     8te  SwibbvinC)    book   i  • 

yolmt.      A  lail   uili,' Ultima  parti*  f.j* 

Z  4  proved 
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proved  that  the  teftator,  at  th.e  time  of  pronounr 
cing  the  fame,  did  bid  the  perfons  prclcnt,  or  feme 
of  them,  bear  witnefs  that  luch  was  his  will: 
4.  nor  unlefs  it  be  made  in  the  time  ot  the  laft 
fickncfs  of  the  deceafeid :  5.  and  in  the  houfe  of 
his  or  her  habitation  or  dvvelling,  or  where  he  or 
Ihe  hath  been  refident  for  the  fpace  of  te*! 
day5  or  more  next  before  the  makitig  of  fuch 
will;  except  where  furprifed  by  fudden  ficknefs  or 
accident.  6.  By  4,  &  ^.Anri.  c,  16.  no  nuncu- 
pative will  Ihall  be  proved  by  the  witneffes 
after  fix  months  from  the  making,  unlefs  it  was 
put  in  writing  within  fix  days ;  nor  Ihall  it  be 
proved  til}  fourteen  days  after  the  death  of  the 
tellator,  nor  till  procefs  hath  firft  iffued  to  call  in 
the  widow,  or  next  of  kin,  to  conteft  it,  if  they 
think  proper. 

9  Bi.  Com.  A  Written' Will  is  that  fpecies  of  convcy- 
Wc^'slnft.  ^"^^  which  is  reduced  inro  v/riting  at  the  lime  of 
goS.  the  making  thereof.     By  29.  Car.  z.  c.  3.  the  direc- 

Swinburn,  7.  tiops  of  which  with  rtfpcct  to  devifes  of  real 
Goiioiphni,  property  we  have  already  mentioned,  alio  direas, 
c.^i.^  that  ho  written  will  ihall  be  revoked  or  altered  by 

siuMp^ro.c.ts!  ^  fi^bfcquent  nuncupative  one,  except  the  fame  be 
4. Burn's  E.L.  in  the  life-time  of  the  tellator  reduced  to  writing, 
*^^*.  .  and  read  over  lo  him,  and  approved  by  him  iri 
Welt.  633.  the  preicnce  ot  .three  witnelies.  Written  wills, 
Ld.  Ray  1 282.  however,  relating  to  perfonal  property  only,  need 
Pomynj,452.  ^^^  ^^^y  ^yij^efs  to  their  publication;  for  if  written 

in  the  teft^tor's  own  hand,  though  it  has  neither 
his  name  nor  feal  to  it,  nor  wirnelfes  prefect  at  \\\ 
publication,  it  is  good,  provided  fufficiem  proof 
can  be  had  that  it  is  his  hand-writing;  and  al- 
though written  in  another  man's  hand,'  and  never 
»  fgncci  by  the  teftator,  yet  if  proved  to  be  accord- 

ing to  hjs  inftrudlioiis,  it  is  a  good  teftament.  It 
is  fafeft,  however,  to  iign,  feal,  deliver,  and  • 
publifh  it  in  the  prefence  of  witnelfes.  No  tclU- 
n.ent  is  of  any  efFed  till  after  the  death  of  the 
tellator,  until  which  time  it  is  faid  to  be  ambula-  j 
pry ;  ;ind  therefore,  if  a  will  be  preyioufly  can- 
celled 
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to 

celled  or  revoked,  either  exprefsly  or  impliedly, 
by  making  a  teftament  of  a  later  date,  it  is  void. 
It  may  alio  be  avoided  if  made  by  a  male  infant 
under  fourteen  years  of  age ;  by  a  female  infant 
under  twelve  years  of  age  ;  by  a  feme  covert  un- 
authofifed  to  make  a  will  by  agreement  with  her 
hulband ;  or  jf  made  by  a  perfon  who  from  mad- 
ncfs,  idiotcy,  or  any  other  caufe,  is  adjudged  not 
to  have  liber  um  ant  mum  teftand'fy  2l  free  and  difpofing 
mind  and  memory. 

An  Executor,  as  we  have  ah-eady  obfcrved,  Wood'i  inii^ 
is  he  to  whom  the  execution  or  performance  of  f  ^.^ 
jinother  man's  will  is  committed  after  his  death ;  but  shcp.  400?*^ 
if  iio  will  be  m^de,  the  perfonal  property  of  the  ^^y's  m^^. 
dcceafed  mufl  be  adminijlered  or  dealt  out  by  the|°j>urn'iE.U 
law,  under  the  direftion  of  an  Administrator,  Richirdfcw, 
All  perfons  are  capable  of  being  executors  that  are  ^'^' 
capable  of  making  wills,  and  many  others  befides ; 
for  feme  coverts,  infants,  nay  even  infants  un- 
born in  ventre  fa  mere,  may  be  executors ;  but  a 
perfon  attainted  of  treafon  or  felony  cannot.     An 
executor  may  rcfufc  to  4<3:  or  take  upon  himfelf  the 
burden  of  the  will;  and  in  this  cafe,  or  if  the 
teftator  has  made  a  will  without  naining  executors, 
or  has  named  perfoi^s  incapable  of  being  execu- 
tors, the  Ordinary  muft  grant  Administration 
cum  teftamento  annexo  to  fome  other  perfon ;  and 
then  the  duty  of  the  adminiftrator,  as  alfo  when 
he  is  conftituted  durante  minore  atate^  &?r.  of  an- 
other, is  very  little  different  from  that  of  an  exe- 
cutor.    The  power  of  an  executor  being  founded 
on  the  appointment  of  the  deceafed,  he  may  tranf- 
mit  the  intereft  with  which  he  is  veiled  to  other 
perfons  after  his  deccafe ;  and  the  executor  of  the 
txecutor  will,  in  fuch  cafe,  be  equally  the  execu- 
tor of  the  firft  as  of  the  fccond  teftator :  but  if  an 
executor  die  without  making  this  tranfmiflion,  the 
kw  will  appoint  an  adminiftrator  dt  bonis  non,  to 
adminifter  the  goods  of  the  original  teftator  not  ad- 
vinijlered  by  the  executor.     The  Ordinary  is  com- 
)cliable  by  29.  Car.  2.  c,  3,  to  grant  letters  of  ad* 
.  miniftration 
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Cro.  Car.  io<.  miniftrationofthegoods  and  chattels  of  the  Wife  to the 
'su**^'^^°**'  hufband  or  his  reprefentatives;  and  of  the  hiifband*s 
&ik.  3^.        cffefts  to  the  widow  or  next  of  kin ;  but  he  may 
^tt*.  532.       grant  it  to   either,  or  both,  at  his   difcreiion : 
Among  the  kindred,  thofe  are  to  be  preferred  who 
are  in  the  neareft  degree  to  the  inteftate ;  but  of 
perfons  in  equal  degree,  the  ordinary  may  take 
s.  Bl.  Cora,    which  he  plcafes.     The  children  of  the  deceafedU 
IsjH^.t.c.?  ^^^  ^^^  entitletl,  or,  on  failure  of  children,  th& 
PrccCh.  527.  parents  of  the  deceafed.     Then  follow  brothers^ 
393-  grandfathers,  uncles,    or   nephews,  with  the  fe^ 

%y  'o;?™*  males  of  each  clafs  refpedively,  and  laftly  coufins. 
Gixioi.  c.  34- ^  The  half  blood  is  admitted  as  well  as  the  whole, 
*"p  w' '*!*.  and  the  brother  of  the,  half  blood  Ihall  exclude 
1. Atk.45s.  the  uncle  or  the  whole  blood;  but  the  Ordinary 
jiu^^^'t^^  may  grant  adminiftration  to  the  filler  of  the  halt, 
«clc^  79.'  ^^  brother  of  the  whole  blood ,  at  his  own  difcretion. 
Ssiik.  38.  If  none  of  the  kindred  of  the  deceafed  will  take 
i.S:d^28i.     ^^j^  adminiftration,  a  creditor  may  do  it;  if  the 

1.  Vent.  a»9.  '  1-  •         n  "^  •  I 

povrd.  178.    executor  renounces  or  dies  inteftate,  it  may  be 
granted  to  the  refiduary  legatee,  in  exclufion  of 
the  next  of  kin ;  and  in  defed  of  all  thefe,  it  may 
be  granted  to  fuch  perfon  as  the  Ordinary  (hall  ^ 
approve  of.     In  the  cafe  of  a  baftard  the  courfe  is,  | 
for  fome  one  to  procure  letters  patent  or  other  au-  i 
thority  from  the  King,  and  then  the  Ordinary  of  ? 
m.Bl.  Com.    courfe  grants  adminiftration  to  fuch  appointee  of  i 
^^^    xrr      ^^^^  crown.      An  adminiftrator  cannot   acl  until 
^j,  letters  or  adminiitration  are  iliued,  but  an  execu- 

tor may  do  many  things  before  a  probate  of  the 
will  is  obtained  :  if,  however,  a  ftranger  takes 
upon  himfelf  to  aft  as  executor,  without  any  jufi 
authority,  he  becomes  an  Executor  de  fontort^ 
or  in  his  o:vn  wron^y  and  is  liable  to  all  the 
trouble  and  rcfponfibility  of  the  executorlhip, 
without  any  of  the  profits  or  advantages ;  fprhc 
is  chargeable  with  the  debts  of  the  deceafed  fa 
far  as  allets  come  to  his  hands,  and  us  agairJl 
creditors  cannot  retain  his  own  debt,  althougl* 
jx-  Mod.  471.  he  Iball  be  allowed  all  payments  made  to  any  otlicr.i 

ftT.Ca^'v.  ^'^^^'^^'^^^  ^^  ^'^^  ^^"^^  ^^  ^  fuperior  degree.    ^^\ 

^ Rep.  30.''   executor   muft   bury  the  dcccalcd  in  a  m^nLfX- 
ocr,  527.    '  fuitaui^^ 
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/uitable  to  the  cftate  he  leaves  behind  him.    The 
executor  or  adminiftrator  is  to  make  an  inventory 
€>{  all  the  ^oods  and  chattejs,  whether  in  poffet- 
fion  or  action,  of  the  deceafed ;  which  he  is  to 
deliver  to  the  Ordinary  upon  oath,  if  required. 
Jrlc  is  to  colleft  all  the  goods  and  chattels  fo  in- 
ventoried ;  and  a  fale  or  releafe  by  one  executor, 
(hall  be  good  againft  his  companion  ;  but  one  ad- 1 .  Atk.  4601 
miniftrator  cannot  releafe  a  debt  fo  as  to  bind  his 
fellow.     The  property  thus  recovered  is  called 
aptSj  and  is  lufficient  to  make  the  executor  or 
adminiftrator  chargeable  to  a  creditor  or  legatee, 
fo  far  as  they  extend.     In  the  payment  of  debts, 
the  expences-  of  the   funeral,  and  proving  the 
vill,  (hall  be  firft  difchargcd.     2.  Debts  due  to 
;hc  King,  on  record  or  fpecialty.     ^.  Debts  pre-  30-Car.t.c.j. 
ferrcd  by  particular  ftatutes,  as  forfeiture  for  not  9 •  Ann.  c.  10. 
Duryjng  m  woollen,  money  due  on  poor  rates, 
letters  to  the  poft-ofEce,  &c.     4.  Debts  of  re-  4-  &  s-  w.  & 
cord,  as  judgments,  ftatutes,  and  recognizances.  ^*  *'  *** 

5.  Debts  due  on  fpecial  cont  rafts,  as  for  rent,  or  upon  4.  Pep.  60. 
bonds,  covenants,  or  the  like,  under  feal ;  and,  ^^  ^^'  3^5* 

6.  Debts  on  fimple  contracts,  as  upon  notes  un- 
fcttled,  and  verbal  promifes.  Among  debts  of 
equal  degree,  the  executor  or  adminiftrator  is  al- 
lowed to  pay  himfelf  firft,  by  retaining  in  his 
hand  fo  much  as  his  debt  amounts  to.  If  a  credi- 
tor conftitutes  his  debtor  his  executor,  this 
amounts  to  a  releafe  of  the  debt,  whether  the i.Bi.cbmsi*. 

^    executor  afts  or  not.     When  all  the  deks  of  the  ?*?,^^'  '^** 
t   deceafed  are  difchargcd,    the  legatees  have   the  *  '  *''* 
T  Aext  claim.     A  Legacy   is  a  gift  of  goods  or 
{   chattels  left  by  the  deceafed,  to  be  paid  or  per- Kichardfoiwl 
formed  by  the  executor  or  adminiftrator.     Lcga-  *^^* 
cies  are  either  general  or  pecuniary j  as  of  money ; 
^xfpecificy  as  of  a  particular  piece  of  plate ;  but  in 
either  of  thefe  cafes,  the  legatee  cannot  uke  the 
thing  given  without  the  ail'ent  of  the  executor. 
Jn  cafe  of  deficiency  of  afi'ets,  all  the   general 
^gacies  mxi^  abate  ^  or  if  paid,  the  legatees  re- 
fund  proportionally,  in  order  to  pay  the  debts;  but 
?  fpecific  legacy  is  not  tp  abate  at  all.     A  Lapsed  j^^^^ 

l^EGACy  J.Eq'Caf!a9S, 
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a.Peer.Wm«. Legacy  is  where  the  legatee  dies  in  the  life-tim 

^''  of  the  tcftator,  and  the  legacy  in  this  cafe  (ha 

fink  into  the  genera!  fund.     A  Vested  Legac 

is  where  the  legatee  his  an  immediate  and  prefer 

intereft  in  the  bequcll,  although  it  he  payable  a 

2.BlCom.5T3.a  future  time;    as  a  legacy  left  to   one,    to  t 

paid  when  he  attains  the  age  of  twenty-one  years 

in   which  cafe,  although  the  legatee  die  befor 

that  age,  the  legacy  (lull  be  paid  to  his  reprefen 

••Pecr.Wjns.tatives.     A   Contingent  Legacy   is    where  ^ 

^^T      R     legacy  is  left  to  one  when  he  attains  fuch  an  age, 

j^  ^'^o*    ^P-Qj.  ^y  j^^  ^Q^5  ^^^^j^  ^  thing  ;  here  if  the  legatee  die 

before  the  contingency  happens,  the  legacy  (hall 
lapfe  in  the  fame  manner  as  if  he  had  died  in  the 
life-time  of  the  teftator.  There  is  alfo  another 
kind  of  bequell,  called  donatio  caufd  mortis,  or  gift 
in  confideration  of  death  ;  which  is  where  a  man, 
kichardfon,  Hioved  with  the  confideration  of  his  mortality> 
f*7-  doth  deliver  fomething  to  another,  to  be  his  ia 

cafe  the  giver  die  ;  but  if  he  lives,  he  is  to  have 
it  again^     When  all  the  debts  and  legacies  arc  paid, 
the  furplus  muft  be  paid  to  the  refuiuary  legatee^  if 
any  be  appointed  by  the  will;    but  if  there  be 
none,  it  (hall  in  general  go  to  the  executor,  ex- 
cept it  appear  to  have  been  the  teftator's  intention 
that  it  (hould  not ;  in  which  cafe  it  (hall  then  go 
to  the  next  of  kin,  and  be  dillributcd  according 
to  the  direction  of  the22.&23.Ci7r.2.c.  lo.  which 
enafts,  that  the  furplufage  of   intcfiiates  eflates, 
except  femes  covert,  which  by  the  29.  C^r.  2.  c.  3. 
f.  25.  Ihall  go  to  the  hu(band  as  her  adminiftrator, 
fhall,  after  the  expiration  of  one  full  year  from 
the  death  of  the  mtellate,  be  diftributed  in  the 
GoaoLc  ?!•  following  manner :  one-third  to  the  widow,  and 
J. Ler.  133.    ^he  refidue  in  equal  proportions  to  the  children; 
a.irwms.44.7.  or  if  dead,  to  their  reprefentatives  or  lineal  de^ 
f.9y.  4-6.      fcendants.     If  there  are  no  children  or  legal  repre- 
^^  ^^^'^^'fentatives  living,  then  a  moiety  (hall  go  to  the 
widow,  and  a  moiety  to  the  next  of  kindred  ifl 
ecjual   degree,  and  their  reprefentatives.     If  no 
widow,  the  whole  ihall  go  to  the  children.    l( ' 
neither  widow  nor  children,  th?  whole  (hall  te 

di:lnbi:rd 
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Kftributed  among  the  next  of  kin  in  equal  degree, 
ind  their  reprefentatives  :  but  no  reprefentatives 
ire  admitted  among  collaterals,  farther  than  the 
rhildren  of  the   inteftate's  brothers  dnd   fillers. 
The  next  of  kindred  arc  to  be  inveftigated  in  the  , 
nanner  before  mentioned  with  refpeft  to   letters 
)f  adminiftration.     A  father  (hall  fucceed  to  all 
ihe  perfonal  eftare  of  his  children  who  die  intef- 
tate  without  wife  or  iffue  :  but  by  the  i.  Jac.  2. 
c  27.  if  the  father  be  dead,  the  mother  and  each 
of  the  remaining  children,  or  their  reprefentatives, 
ftiall  divide  the  efFefts  in  equal  portions.     It  is, 
however,  further  enacted  by  the  ftatutc  of  diftri- 
butions,  that  no  child  of  the  inteftate,  except  hi$ 
heir  at  law,  on  whom  he  fettled  in  his  life-time 
any  cftate  in  lands,  or  to  whom  he  gave  any  pe- 
cuniary portion,  equal  to  the  diftributive  Ihares 
of  the  other  children,  (hall  have  any  part  of  the 
furplufage  v/ith  their  brothers  and  fifters ;  but  if 
fuch  fettlcment  or  portion  be  imequal,  then  the 
furplufage  may  be  fo  diflributed  as  to  make  all 
their  (hares  equivalent. 


§.  III.  Of  Civil  Injuries. 

HAVING  in  the  two  preceding  feftions  of 
Ais  chapter  given  a  fummary  account  of  the  law 
rcfpcSing  perfons  and  property,  we  (hall  now  pro- 
ceed to  (hew  in  this  and  the  fubfequent  fedion,  in 
what  manner  they  may  be  affefted  by  civil  injuries^ 
or  crimes  and  mifdemeanors,  with  the  modes  of  re- 
<lrefs,and  puniflmient.     Civil  Injuries,  or  pri- 
^ate wrongs,  araan  infringement  or  privation  oitht 
private  or  civil  eights  belonging  to  individuals^ 
confidered  as  individuals  ;  the  remedv  foi*  which  i$ 
by  civil  fuic,  or  adtion  in  a  court  of  juftice ;  for 
it  is  an  eftabliibed  maxim,  .that  no  poflTible  injury 
can  exift,  for  which  the  Law  has  not  provided  an* 
^equate  remedv.     We  (halh  therefore  endeavour* 
'^defcfibe  theicveral  fpecres  pf  ac^tions  by  which 
^ivil  injuries  Arc  redreli'ed ;  fubjoining  a  few  cafes- 

ia 
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in  which   the  Law  allows  the  injured   plrty  to 
obtain  redrefs  himfelf. 

Actions  are  defined  to  be,  •^  the  lawful  dc- 
'*  mands  of  one's  right  ;**  ylclio  nihil  aliud  ejl  quam 
Co.  Lit.  185,  jus  profequendi  injudicio  quodjibi  debeatur ;  and  they 
a.  lull.  40.      ^^^  diftinguilhed  into  three  kinds  :  2L6^ions  ferfonal^ 
real,  and  mixed. — ^Personal  Actions  are,  fuch 
whereby  a  man  claims  a  debt,  or  perfonal  duty,  or 
damages  in  lieu  thereof;  and  likewife,  whereby  a 
man  claims   a  fatisfadion  in   damages  for  fome 
injury  done  to  his  perfon  or  property.     The  for- 
mer are  faid  to  be  founded  on  conirahs,  the  latter 
upon  forts,  or  wrongs.     Real  Actions,  which 
concern  real  property  only,  are  fuch  whereby  the 
plaintiff,  called  the  demandant,    claims  title  to 
have  any  lands  or  tenements,  rents,  commons,  or 
other  hereditaments,  in  fee-fimpk,  fee-tail,  or  for 
term  of  life ;  and  by  thefe  aftions,  formerly,  all 
difputes  concerning  real  eftates  were  decided :  but 
they  are  now  almoft  totally  laid  afide ;  a  more 
expeditious  method  of  trying  titles  having  been 
iince  introduced  by  other  adions,  perfonal  and 
mixed.     Mix^d  Actions,  therefore,    are  fuits 

})artaking  of  the  nature  of  the  other  two,  wherein 
bme  real  property  is  demanded,  and  alfo  perfoDal 
damages  tor  a  wrong  fuftained  ;  and  under  thefe 
three  heads  may  every  fpecies  of  remedy  by  fuit 
or  aftion  in  the  courts  01  Common  Law  be  com- 
prifed.  But  it  is  neceflary  to  premife,  that  all 
civil  injuries  are  of  two  kinds;  the  one  withmt 
force,  as  flander  and  breach  of  contraft;  the 
other  coupled  with  force  and  violence^  as  batteries  or 
£dfe  imprifonment.  Actions  founded  on  contracts 
are  either  onjimple  contratis,  as  verbal  agreementSi 
notes,  or  contracts  unfealed ;  or  on  fpecial  contra&Sy 
as  deeds,  inft rumen ts  under  feal,  recognizances, 
or  judgments:  and  thefe  form  the  aftions  of 
affumpfit,  debt,  and  covenant ;  the  firft  are  fimplc, 
the  two  latter  are  fpecial  contra&s.  Adions  alfo 
are  founded  on  torfs^  or  wrongs  ;  and  thefe  confti* 
tute  what  are  termed  adtions  of  trefpafs^    Trefpais 

is 
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s  either  vi  et  armlsy  where  the  trcfpafs  is  im- 
nediately  injurious,  and  accompanied  with  feme 
legree  of  force  and  violence;  or  on  the  cafe,  where 
t  is  unaccompanied  with  force,  and  in  its  confequen- 
es  only  injurious.  Both  thefe  fpecies  of  actions  o( 
refpafs  may  be  divkled  into,  i.  trespass  t^i  ^^ 
\rmisy  as  trefpafs  with  rdpedl  to  the  perfon^  aflault 
tnd  battery,  falfe  imprifonment,  and  adultery ; 
nto  trefpafs  with  refpcdt  to  perfonal  property j  as 
replevin,  and  trefpafs  proper;  and  into  trefpafs 
*'ith  rcfpeft  to  real  property^  as  ejeftment.  2.  T  R  es- 
FASs  on  the^  cafe  likewife  is  divifible  into  trefpafs 
with  refpeft  to  the  perfon,  as  flander,  and  malici- 
ous prcMecution ;  or  with  refpefc  to  perfonal  pro- 
fer/y,  as  trover ;  and  with  refped  to  r^^2/^r(?/><?;/>', 
as  in  trefpafs  on  the  cafe^  properly  fa  called. 
Aftions  founded  upon  contra(5t  are, 

1.  Assumpsit,  which  is  an  aftion  founded  on 
fimple  contradt,  wherebydamages  are  recovered  for 
the  breach  of  any  promile,contra&,  or  undertaking. 
A  promife  is  in  the  nature  of  a  verbal  covenant, 
and  wants  nothing  but  the  folemnity  of  writing; 
aad  fealin^  to  make  it  abfolutely  the  fame.  If, 
therefore,  it  be  to  do  any  explicit  adl,  it  is  an  ^.v- 
prefs  contrast ;  as  if  a  builder  undertake  to  build  a 
houfc  within  a  time  limited,  and  fail  to  do  it, 
this  aftion  oi  ajfumpfit  on  the  cafe  lies  againft  him, 
on  his  exprcfs  promife,  for  the  injury  fuftained  by  hi& 
flon-pcrtormance  of  it.  The  obligations  of  natural 
juftice  call  upon  every  man  to  do  that  which  he 
ought  to  do,  and  therefore  the  law  raifes  a  promife 
to  perform  it ;  a^  if  I  employ  a  perfon  to  tranfaift 
any  bufincfs  for  me,  or  perform  my  work,  the 
law  raifes  a  promife  on  my  part  to  pay  him  i*o 
niu<;h  as  his  labour  deferyes  ;  and  on  this  implied 
(0Hlra3  this  aftion  will  alfo  lie.  jljj'umpjit  is  of  two 
forts : — 1.  Indebitatus  /ijfumpfity  which  in  its  nature 
i*  an  a^on  of  debt ;  as  if  in  the  cafe  of  a  debt, 
the  debtor  promifes  to  pay  it,  and  does  not,  this 
breach  of  promife  intitles  the  creditor  to  this 
aftion,' inftead  of  being  driven  to  an  aftion  of 
debt ;  for  in  indibitatiu  ajfmnpfit^  the  plaintiff  re- 
covers 
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covers  not  only  damages  for  the  fpecial  lofs,  ii 
4-CC.92. 94.  any,  but  to  the  amount  of  the  whole  debt:  and 
therefore  a  recovery  in  this  adtion  would  be  a 
good  bar  to  an  aftion  of  debt  brougnt  on  the  fame 
contract.  The  general  caufes  for  which  this 
adtion  may  be  brought  are  cither — i.  For  money 
lent  :  2.  For  money  laid  out  and  expended : 
3".  For  money  had  and  received  to  the  plaintifi*  s 
ufe:  4.  For  a  fum  certain,  as  ten  pounds  for  goods 
fold  and  delivered :  5.  For  goods  fold  quu/itUf?t 
valebant:  6.  For  a  fum  certain  for  v/ork  and 
labour :  7.  A  quantum  meruit  for  v/ork  and  labour: 
and,  8.  On  an  account  llatcd. 

i.ErpmafTe,        2.  Debt  is  an  aflion  founded  upon  an  exprefs 
182.  i8}.       contrary  in  which  the  certainty  of  the  fum  or  duty 

B^ii'^°N!  P.^PP^^^^'  ^"^^  ^^  which  the  plaintiff  is  to  recover 

167.  the  fum  he  goes  for  in  numeroy  and  not  in  damages; 

Onflow's N. p. f^^  debt,  in   its  legal  acceptation,  is  a  fum  of 

*'  money  due  by  certain  and  expfefs  agreement ;  as 

by  bond  for  a  determinate  fum,  a  bill  or  note,  a 

fpecial  bargain,  or  a   rent  referved  on  a  leafe, 

where  the  quantity  is  fixed  and  unalterable,  and 

does  not  depend  on  any  after-calculation  to  fettle 

it.     So  alfo,  if  one  verbally  agree  to  pay  a  man  ^ 

certain  price  for  a  certain  parcel  of  goods,  and  fail 

in  the  performance,  an  adtion  of  debt  will  lie,  for 

this  is  alfo  a  deterrninate  contraft ;  but  if  he  agree 

for  no  fettled  price,  not  debt,  but  a  fpecial  adioft 

on  the  cafe,  according  to  the  nature  of  the  con* 

trad,  mull  be  brought. 

FfprnaiTe,  311.     3.  COVENANT  is  an  aftion  founded  on  contraft, 

?"j|['^^|^-J?^*  brought  for  the  recovery  of  damages  for  breach  of 

a.  Co.  72.  ^^  any  agreement  entered  into  by  deed  betwixt  the, 

J- '^^•'^b^i  8.  parties.     This  agreement  muft  always  be  by  deed, 

i6o.^^^*   '    but  the  aftion  lies  equally  whether  it  be  by  inden"  \ 

ture  or  deed  polL     There  is  no  fet  form  ot  wordi  j 

ncceffary  to  be  made  ufe  of  in  creating  a  covenant, 

and  therefore  any  will  do  which  (hew  the  pany's 

concurrence  to  the  performance  of  a  future  aft. 

4.  Accorxr 
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4.  Account  is  an  adlion  which,  at  Common  »•  Bac.  Abr. 

iLau;     lay  only  againft  a  guardian  in  loccage,^1.ll.N.P..„. 
oaihS,  or  receiver,  and,  in  favour  of  trade,  be- 
tween merchants.     The  13.  Edw.  3.  c.  23.  gave  it 
tothe  executors  of  a  merchant:  the  2^.Eriw.  q. 
c.  5.  to  the  executors  of   executors :    and   the 
31.  Edzv.  3.  c.  11.  to  adminiftrators ;  and  now  by 
3.  &  j^.A7M.  c,  16.  it  may  be  brought  againll  the 
executors  and  adminiftrators  of  every  guardian, 
bailiff,  and    receiver,    and  by   one  joint-tenant, 
tenant  in  common,  his  executors  and  adminiftra- 
tors,  againft  the  other  as  l^ailiffy   for  receiving 
more  than  his  ftiare,   and  againft    their  execu- 
tors and  adminiftrators. 

Actions  for  injuries  afFefting  the  perfon  are.     Bull.  N.p.  3. 

1.  Slander,  which  is  defaming  a  man  in  his  re-  %,  Erpmifle, 
putadon,  by  fpeaking  or  writing  words  which  affcft  »»7- 
lis  life,  office,  or  trade ;    or  which  tend  to  his 
Jofsof  preferment  in  marriage  or  fervice;  or  to 
his  difinheritance ;  or  which  occafion  any  other 
particular  damage.      If  (lander  be  fpoken  of  a 
peer  or  other  great  man,  it  is  called  by  a  particular 
name,  Scandalum  Magnatum,  and  is  punifh-s-Co. 
able  in   a  particular  manner  by  IVcJt.  1.  c.  34.  ^^p*°^^**^* 
Common    (lander    may    be    committed, -^1.  By 
H^ords:     2.  By  writing,  which  is  called  Libel  in 
Jrriptis :     %.  By  pictures,  or  reprefentations  of  that 
Ibrt,  which  is  called  Libel ^rte  fcript'is.     Where- 
I  «ver  the  (lander  may  endanger  a  man  in  law,  as  to 
{  fey  that  he  has  poifoned  another,  or  is  peijured ;  or 
+  where  it  may  exclude  him  from  fociety ,  as  to  charge 
him  with  having  an  infectious  difeafe  ;  or  where  it 
ttiay  impair  his  trade,  as  to  call  a  tradefman  a 
^l>ankrupc,  aphyficianaquack,  a  lawyer  a  knave;  or 
"^  here  it  may  affe6t  a  peer  of  the  realm,  or  magif- 
itc,orone  in  public  truft;  an  adtion  will  lie  without 
oving  any  particular  damage  to  have  happened. 
It  merely  upon  the  probability  that  it  might 
ppcn.    But  with  regard  to  words  that  do  uot 
lus  apparently,  and  upon  the  face  of  them,  i-n- 

A  a  lort 
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port  flich  defamation  as  will  of  courfe  be  injurious, 
is  is  necefl'ary  that  the  plainriff  {hould  aver  fome 
particular  damage  to  have  happened,    which  is 
called  laying  the  aftion  with  vt.  per  quod.     Words 
of  heat  and  paffion,  if  produftive  of  no  ill  con- 
fcquences,  are  not  adionable ;  neither  are  words 
fpoken  in  a  friendly  manner,  by  way  of  advice, 
admonition,    or    concern,   or    in    the   courfe  of 
legal  proceedings ;  for  in  thefe  cafes  they  are  not 
maliciorjlj  fpoken,  which  is  pan  of  the  definition 
Ti-w  <?,.      of  flandcr.     And  if  the  defendant   be  able  to 
Cr0.jac.9T.  iuftify  and  prove  the  words  to  be  true,  no  adion 
will  lie,  even  though  fpecial  damage  hath  enfued, 
for  then  it  is  no  flander  or  falfe  tale;  and  where 
there  is  no  injury,  the  law  gives  no  remedy.     But 
with  regard  to  libels,  or  that  fpecies  of  llandcr 
which  affeds  a  man's  reputation  by  prilinng,  writ- 
ing, pictures,  figns,  and  the  like,  there  are  two 
kinds   of  remedies ;    one  by   imdi3ment  or  infer* 
f^iaikn  for  the  public  offence,  as  tending  to  break 
the  peace,  or  provoke  others  to  break  it ;  and  the 
other  by  aclio^i,  to  repair  the  party  in  damages: 
and  as  to  the  public,  the  offence  is  the  faroCi 
whether  the  matter  contained  in  the  libel  be  true 
or  fall'e ;  and  therefore  a  defendant  on  an  indi3' 
ment   or  iftformation  is  not  allowed  to  alledge  the 
truth  of  it  by  way  of  juftification ;  but  in  ih^ 
remedy  by  action  he  may,    as  ^for  words  fpoktiy 
juftify  the  truth  of  the  fafts,  and  (hew  that  the 
plaintiff*  has  received  no  injury  at  all. 

j.Efpixaier        2.  Malicious  Prosecution  is  another  a&oa 
!^5l  r-      -*  of  trefpafs  on  the  cafe  with  refpeft  to  the  perfon, 
j^tiikr*!  N.  p.  to  recover"  damages  tor  proceedmg  agamft  a  mau 
y-    ^    ^    by  mdidment,  or  other  legal  procefs,  malicioufly^ 
Finch.  305.  *  and  without  any  juft  ground  or  caufe  for  fo  doinj  - 
»  Rav.  37^    But  k  is  not  adionable  to  bring  a  civil  action,  thou^ 
1.  Salk.  14.     there  be  no  good  ground  tor  it,  becaufe  it  is  t  ^ 
claim  of  right :  if,  however,  one  who  has  a  cade  ■ 
of  adion  to  a  fmall   fum,    or  has  no  caufe  ofi 
i.9iNind.>«8.  adion  at  all,  malicioully  fue  another,  with  intent  i 

i,*8irvv     ^^  wnprifon  him  for  warn  of  bail>  or  to  do  hira 

ibmc 


THELAWs6?ENOLANri.  g*^ 

fome   fpccial  prejudice,    an  aftion   (hewing  the 

fpeciat  grieVaDCC  will  lie.     So  alfo,  for  I'uing  a 

man  in  the  ecclefiaftital  court  for  matters  not  Cro.  jtc.  x*?. 

cognizable  there,  this  action  lies  ;   and  for  pro-  Hob.  260. 

fecuting  an  indiftment  falfely  it  will  lie,  though 

the  indidment   was  bad^  or  not  found    by  the'^Stm.  ^r. 

grand  jury  :  but  it  is  in   all  cafes  incumbent  on  ^^^'  J^^'  ^'^ 

the  plaintiff  td  Ihew  that  the  defendant  profecuted  BuIk  n.  p7iV 

malicioujhf  and  without  zny  prcbable  caufty  for  both*-  ^"rr.  x>74. 

muft  concur  to  fupport  this  aftion :  the  malice  j^.*'^'^^*^* 

however  may,  and    moft   generally  is,  inferred  i.  Wiu:  23 »• 

from  the  want  of  probable  caufe  ;  but  what  Ihall 

be   deemed  a  probable  caufe,  is  matter  fdr  the  2.  Tcm  Rep; 

(Murt  to  decide,  and  not  the  Jury, — -Ah  aftion  on  ^»5- 

the  cafe,  in  the  nature  of  a  con/piracy^  alfo  lies  where 

two  or  more  combine  for  the  purpofe  of  preferring 

iadiftmentl,    charging  crimes   againft  any   one 

without  foundation,  or  otherwife  confpiring  to 

prejudice  a  man  wrongfully,  either  in  his  perfon, 

m  his  fame,  or  in  his  property  ;  but  it  cannot  be 

brought  except  againft  twOj  and  therefore  the  moft  3.Bi.Com.i»6. 

ufual  way  is^  to  bring  the  adionfor  a  malicious  i^fpinad'e,  179.* 

profecution. 

3.  Assault  a:»d  BAXXERt   is    in  aftion  of x.  Efpinaifc, 
trelpafs  vi  et  arr.ih^  to  recover  damages  for  an  in-  '83- 
jury  to  the  perfon     An  AssAuLt  is  an  attempt  or  ^.B^^'cl'm^uil 
Mfcr  with  force  and  violence  to  do  a  corporal  hurt  Pukon,  4. 
to  another  ;  as  by  ftriking  at  him  with  or  without  ^'^^J^^" 
t  weapon,  or  prefenting  a  gun  at  him  at  fuch  a  \  y^ni.  j^Jf * 
diftance  to  which  the  gun  will  carry,  or  pointing  ,,5^^^^^^^^. 
*  pitchfork  at  him  ftanding  within  the  reach  o7 
it,  or  holding  up  one's  fift  at  him,  or  by  drawing 
a  fword,  and  waving  it  in  a  menacing  manner ; 
but  no  words,  be  they  ever  fo  provoking,  will 
imount  to  an  alTault.     A.BaxxeRy  is  the  un- Finth,  203. 
bwfiil  touching  toother    in    a   rude  or  angry  ^f^®*^'' ^°*- 
toanner,  as  by  ftriking,  puftiing,  jdftling,  catch-  JL^on,  5, 
Jog  by  the  arm,  filliping  on  the  nofe^  treading  on  Daiton',  %\%. 
Ike  toesj  fpitting  in  the  face,  or  even  pulling  off^'gj'''^^^;^^^ 

EfpiDaflfei  383* 
BuUer't  N*  P.  7  s«     x*  Bac.  Ab.  154.    Salk*  407.     Ld.  Ray.  61.  »3i. 
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a  button;    for  the   lead  touching  of   another^ 
perfon  wilfully,  and  in  an  angry  and    infulting 
manner,   is   a  battery;  and  it  is   not   even  any 
excufe  to  fay  that  he  did  it  cafualiter  et  per  infortu- 
nluniy  contra  voluntatem  fuam  ;  for  no  man  fliall  be 
excufed  in   trefpafs,  unlefs  it  may  be   entirely 
juftified  without  his  default :    neither  is  it  any 
anfwer  to  this  charge  to  fay  that  the  plaintiff  and 
defendant  fought  by  confent,  and  volenti  nonfit  in- 
juria ;  for,   the  fighting  being  unlawful,  confent 
'  will  not  bar  an  adion  for  any  confequential  in- 
jury.    There  are,  however,  three  forts  of  defence 
to  an  aftion  of  aflault  and  battery  :— 'i.  By  infici- 
at  ion  y  or  denying  the  fact,  by  pleading  the  general 
iffue  Not  Guilty,  and    proving   the  talfity  of  the 
charge ;  for  matter  of  jultification  cannot  be  given 
Buil.N.P.i?.  in  evidence  on  this  iffue,  even  in  mitigation  of 
damages.     2.  By  matter  of  excufe,  which  is  a  plea 
admitting  the  laft,  but  fliewing  that  it  was  done 
accidentally,  without  any  default  in  the  defendant ; 
but  this  defence  is  feldom  fpecially  pleaded,  be- 
caufe   it  may   be   given  in  evidence  under  the 
general   iffue.       3.   By  jujiificationj    which    muft 
always  be  pleaded^  and  is  an  infilling  on  fomething 
that  made  it  lawful  for  the  defendant  to  do  the  im, 
laid  to  his  charge  ;  ^%fon  ajfault,  or  that  the  plaia-. 
•    tiff  made  ihep-J  ajhult ;  or  that  he  was  a  hufband 
or  fervant,  and  did  it  in  defence  of  his  wife  or 
mafter ;  or  that  he  was  a  parent  or  mafter,  and 
did  it  in  giving  moderate  corredion  to  his  child, 
his  fcholar,  or  his  apprentice.    So  alfo,  in  defence 
of  a  man's  goods   or  poffeflSons,  he  may  juftify 
finch,  aoj.     laying  bands  upon  another,  to  prevent  his  taking 
3.Bl.Cbm.ixi.  away  the  one,  or  depriving  him  of  the  other.    SS 
alfo,    in  the   exercife   of  an  office,    as  that  of 
church-warden  or  beadle,  a  man  may  lay  hand* 
upon  another,  and   plead   what  is  called  a  manus 
1. 9id.3of.      molliter  impofuit,  to  turn  him  out  of  church,  and 
prevent  his  difturbing  the  congregation.     On  ac- 
count therefore  of  thefe  caules  of  juftification, 
battery  is  defined  to  be,  the  unlawful  beating  of 
another. 

4*  Mayhem 
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•   4.  Mayhem  is  an  aggravated  fpecies  of  affauit  »Hawk.p.c. 

and  battery,  for  which  a  remedy  by  trefpafs  vi  et  ^^^^^ 

armis  alfo  lies.     It  confifts  in  violently  depriving  3.Bi?Com.i2i. 

aaothcrof  the  ufe  of  a  member  proper  for  hisdefence  ^'o-L>t.  126. 
in  fight ;  and  among  thefe  defenfive  members  are  ^^^*  o"^-*®*- 
reckoned,  not  only  arms  and  legs,  but  a  finger, 
an  eye,  and  a  fore-tooth,  and  aUo  fome  others  : 
but  the  lofs  of  one  of  the  jaw-teeth,  the  ear,  or 
the  nofe,  is  no  mayhem  at  Common  Law,  as 
they  can  be  of  no  ufe  in  fighting;  tho'  the 
37.*//if«.  8.  c.  6.  hath  punilhed  the  cutting  off  an 
car,  by  giving  the  injured  party  treble  damages. 

5.  False  Imprisonment  is  an  injury  to  per- Co. Lit.  253.. 
fonal  liberty,  for  which  an  aftion  of  trefpafs  may  ^  Bj;^jJ5|*',"; 
be  brought.     It  confifts  in  the  unlawful  dccemion  i.Efpinaffey  ' 
of  the  perfon,  without  any  legal  authority.    Every  ^'s-  of  Ac- 
reftraint  of  a  man's  liberty,  under  the  cuftody  of  a.Tut.^sli- 
another,  either  in  a  gaol,  houfe,  ftocks,  or  in  the 
ftrcet,  is  in  law  an  imprifonment.     This  aftion  is 
commonly  joined  to  an  affauit  and  battery ;  for 
every  impnfonment  includes  a  battery,  and  every 
.bauery  an  affauit.   To  conftitute  the  injury,  there- 
fore, of  falfe  imprifonment,  there  are  two  points 
rcquifitc :— — I.  The  detention  of  the  perfon; 
%.  The  unlawfulnefs  of  fuch  detention.     An  illegal 
detention  or  arreft  may  be  with  reference  to  the 
perfon ;  as  where  a  writ  is  fued  out  againft  an 
executor  or  adminiftrator,  without  fuggcfting  a 
\  imftavity  for  otherwife  they  are  not  liable  to  be  3*  Wiif.  36s. 
f  arretted  ;  or  if  any  perfon  be  arretted  by  civil  pro--  »;^»;^«P;"vo. 
r  fyi  on  a  Sunday  :  but  it  is  not  talie  impnlonmcnt  c  7. 
?:  to  arreft  a  witnefs  in  returning   home  from  the 

courts,  or  a  peer  of  the  realm,  or  a  certificated  i>ougi.  64^. 
bankrupt,  or  an  infolvent  debtor ;  for  in  the  firft 
J 'cafe,  the  privilege  is  not  to  the  perfon  of  the*- Co.  5a, 
'  witnefs,   but  to  the  court ;  and  in  the  others,  the 
officer  is  juftififed  by  the  writ :  nor  will  this  aftion 
lie  againll  a  Judge  of  a  court  of  record,  for  any 
aft  done  by  him  in  the  execution  of  his  olfice  ;  salk.  39$. 
but  in  general,  unlcfs  a  perfon  who  arrefts  another 
be  authorifed  by  procefs  from  the  courts  of  juttice, 

A  a  3  or 
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or  by  fome  warrant  from  a  legal  officer  having 

power  to  commit  under  his  hand  and  feal,  and 

fcxprcfling  the  caufe  of  fuch  commitment ;  or  for 

fome    other    fpecial    caufe    warranted    for    the 

b!?ra^6^i.**''  neceffity  of  the  thing,  cither  by  the  Common  Law 

»/jnft.  ?«9.    or   Aft  of  Parliament;  fuch  as  the  arrefting  of 

^oflcr.  154:  ^^a  felon  by  a  private  perfon  without  warrant,  the 

Alexander**'  imprcfling    0%    mariners  for  the  public    feryicCi 

Broadfoor,      or  the  like ;  this  aftion  will  lie.    But  the  damages 

gaUf^oYprlk'  i^  which  the  injured  party  may  be  rpcompenled 

ing  IS  exaniin- by  mcans  of  thjs  aftion,  would  be   a  very  in- 

cd  and  prcycti.  ^^qy^i^g   fatisfadion,    if  the  imprifonment  alfq 

could  not  be  removed ;  the  Law,  therefore,  has 
j.Bl.Coin.i34-  for  this  purpofe  provided  the  writ  of  habeas  corpus^ 
phe  moft  celebrated  \yrit  in  the  Englijh  Law. 

poi.KP  ^5.  6.  Negligence  or  Folly  niay  alfo  be  pro- 
?•  En?«*f«»  dudive  of  injuries,  for  which  the  pa  ty  may  bring  an 
?*?'  aftion  of  trefpafs  on  the  cafe ;  for  every  man  ought  tq 

take  care  that  he  does  not  injqre  his  neighbour; 
and  therefore,  wherever  a  man  receives  any  hurt, 
cither  in  \\\^  perfon  ox  property ^  through  the  dcfauH 
of  another,  whether  by  doing  yZ^wf  j3,  or  by  the 
negleft  of  any  duty  ^  though  the  fame  wpre  not  wilful, 
^ct  if  it  be  occafioned  by  ncgligencp  or  folly,  the 
law  gives  him  this  aftion  to  recoyer  damages  for 
the  injuries  fo  fuftained  ;  as  where  the  defendant, 
by  uncocking  his  gun,  accidentally  wounded  the 
plaintiff,  who  was  {landing  by  to  fee  him  doit; 
or  w)iere  a  m^n  retains  ari  attorney  to  conduft  a 
Finch,  i8i.     caufe,    and  he  by  fome  omiffion  lofes  it,   and 
thereby  injures  bis  client ;  or  where  a  perfon  who 
Cro  Ei*!z.?i    ^^  t^ound  ^o  clcanfe  a  ditch,  fuffers  it  to  become 
**•*  9-  j^  £^^|  ^j^j^j  j^-^  neighbour's  land  is  overflowed  and 

injured  :  for  it  '\s  no  excufe  for  the  defendant  in 
«.  Lev  i7».   this  aftion  to  fay,  that  the  injury  was  involuntary 

op  his  part;  or  ;hat,  by  proper  attention,  the  per 
Cro.  Jac  446-  -on  who  received  the  injury  might  have  avoided 

it :  but  if  the  injury  was  occafioned  by  the 
»•  Lev.  196.    plaintiiF's  own  pegleft  or  folly,  the  aftjpn  will 

not  lie.  ' 

»  .  •    V    J 

7.    ApULTEKt 
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7.  Adultery  is  an^injury  that  may  be  offered  3-Bi.C0m.13*). 
I  a  pcrfon  co^Gdered  as  a  hufband,  for  which  j^E^fp^;^;*^' 
e  Law  gives  bim  a  facisfadion,  i>y  an  adtjon  of  410. 
^fpafs  Vi  €i  armis  acainfl  the  adulterer.     Thp  ^"^,^7*^^•^: 
ound  of  this  ^dion  is  the  uijury  done  to  ih^ 
tfbandy  by  alienating  the  affcdions  of  his  wife, 
ilroying  the  comforis  ar^fing  from  hiEfr  company 
d  that  of  her  children,  and  impofiag  on  him  a 
uriousiflbc;  wherein  the  damages  recovered  are 
jally  very  large  and  exemplary.     Bu.t  tUf y  are 
3pcrly  increakd  or*  diminished  by  the  particular  Bull.  N.P.  47. 
xumftances  of  each  cafe ;  the  rani?,  and  quality 

the  plaintiff,  the  condition  of  the  defendant  j 
5  being  a  friend,  relation,  or  dppendaqt  of 
e  plaintiff,  or  being  4  man  of  fubftance;  of 
oof  of  the  plaintiff  and  his  wife  haying  liv^.d 
»mfortably  together  before  her  acquaintance  with 
e  defendant,  and  her  having  always  born  a  good 
laradter  till  then,  as  well  as  proof  of  a  fettlement 

proyifion  for  the  children  of  tt^e  mgrriage,  are 
1  proper  circumft^nces  of  aggravation.     On  th^ 
her  hand,  proof  that  the  \yife  had  before  elop- 
l  with  others,  pr  that  the  hufband  had  mrned 
:r  out  of  doors  and  refufed  tp  maintain  her,  r^nd 
at  he  kept  company  with  other  women^  or  that  Cibbpr  t. 
\  was  acquaintea  wjth  and  confented  to  the  d^-  ^^^^*  ^ 
ndant's  familiarity  with  her,  is  proper  in  miti-  RobcmV. 
ition    of  damages.      So    the    defendant    may  M^rlcton,  at 
ve  in  evidence  that  the  wife  had  a  baftard  before  J^'^J^^'^^^^^ 
arriage;  but   he  cannot  give   evidence  of  thee.  j. 
ineral  reputation  of  her  being  or  having  been  a  ^*^^y  v. 
oftitute(a),  for  that  may  be  occafioned  l)y  herstrSw,^4{, 
niliarity  with  the  defendant ;  though  perhaps,  /^Fo$teV,J.' 
:er  having  laid  a  foundation,    by  proving  her  worflcy*!? 
ing  apquajjited  with  other  men,  luch  ^enerajBifTcr,  Sit. 
idence  may  be  adinitted.     The  plaintif  jn  ^|3^igifi€rpiLi7«i. 

d)  Sy  LoBD  MANsFiELDfin  privity  of   her  "hulband*   and  a 

cafe  of  Smith  v.  Allifoni  at  man  is  thereby  drawn  into  rrnsr- 

:  Sitting  at  Wcftmindcr  in  the  con,  an  a£^ ion  will  not  lie,  for  it  is 

ng'sBcnchjafter  Trinity  Term,  damnum   ahfque   injurii*       BulU 

Geo.  3.  if  a  woman  be  fufTcrrtd  N*  P.  27. 
Vwe  as    ^  prpAitutc  with  the 


.6o  THEOBJECTSOP 

aftion  muft  bring  proof  of  the  aftual  folemnization 
of  a  marriage ;  ror  neither  cohabitation,  reputation, 
nor  any  collateral  proof  whatever,  is  fufficient: 
but  thefaft  of  marriage  may  be  proved  either  by  a 
copy  of  the'Regifter,  or  by  the  teftimony  of  one 
4.  Burr.  1057.  yj\^Q   ^^3    prcfent    at  the    ceremony ;    and  this 

witnels,  or  any  other  who  was  prelent,  may  prove 
Bin  V.  Bai>  /^^  identity  of  the  perfons  married ;  for  both  thefe 
nig.  *^  '  ^^^^  ^^y  ^^  proved  by  other  than  the  fubfcribin^ 
Dougl.  162.  witnefles  to  the  Regifter.  This  aftion  may  be 
^^Burri  7'53.*'  brought  at  any  time  within^^r  j^^rj;  and  the  \Az\ti' 
slwiin'aiq.  tiff  fliall  have  his  cojls^  although  the  jury  find 
a.  Bl.  Rep.  855.  damages  under  forty  Jhillings^ 

Actions  for  injuries  affefting  a  man's  perfonal 
property  are, 

F.N.  B.  117.       8.  Deceit.      A   writ  of   deceit   lies    at   the 
t.Bi.Com.i46.  Common  Law  to  give  damages  in  fome  particular 
Puli.N.P.as- ^^^gg  of  fraud,  and  principally  where  one  man 
does  any  thing  in  the  name  of  another,  by  which 
he  is  deceived  or  injured  ;  as  if  one  brmgs  an 
adion  in  another's  name,  and  chen  fuffers  a  non- 
fuit  where  the  plaintiff  becomes  liable  to  cofts; 
or  where  one  fuffers  a  fraudulent  recovery  of  lands 
or  chattels,  to  the  prejudice  of  him  who  hath  the 
;  right.     But  now  an  action  on  the  case  innaturt 

of  deceit^    is    more  ufually    brought    upon  the:'e 
occafiops,  which  lies  wherever  a  perfon  has,  by  a 
falfe  affirmation,  or  otherwile,  impofed  upon  an- 
other to  his  damage,  who  has  placed  a  reafonable 
confidence  in  him  ;  as  if  a  man  in   poffeffion  of 
a  horfe  or  ^  lottery  ticket  fell  it  co  another  for  his 
own ;  for   poffeffion   of  a  perfonal   chattel  is  a 
Rty,  595.       colour  of  title,  and  therefore  it  was  but  a  reafon- 
AUcn»9i-       ^ble  confidence  which  the  buyer  placed  in  him, 
BuU,  N.P.  30-  ^vhen  he  affirmed  it  to   be  his  own.     But  it  is  in- : 
Salk.  »i«.       pumbent  on  the  plaintiff  to  prove  that  the  defen- 
Cro.  Jact  4'*  dant  knew  it  not  to  be  his  own  at  the  time  of  the 
f;^le.  So  if  the  vendor  affirm  that  the  goods  are  the 
I,  P«nv,  176.  goods  of  a  ftranger,  his  friend,  and  that  he  had 
an  (luthority  from  him  to  fell  them,  vhereas  in  [ 
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truth  they  are  the  goods  of  another,  and  he  had 
no  fuch  authority,  the  adtion  will  lie.     So  alfo,  if  R«y;  >«»«• 
the  feller  afErm  the  rent  of  a  houfe  to  be  more  ^^.^^/f,^' 
than  it  really  is,  \vhercby  the  purchafer  is  indu- 
ced to  give  more  than  it  is  worth.     So,  if  a  mer- 
chant fells  one  kind  of  filk  for  another,  whereby 
the  purchafer  is  impofed  upon  in  the  value.  So  alfo,  Salk.  189. 
if  the  vendor  of  a  horfe  affirm  at  the  time  of  the 
fale  that  he  is  found  wind  and  limb,  whereupon 
the  purchafer,  fidem  adhibens,  gives  fo  much  ;  if  Salk.  »i. 
the  horfe  be  blind,  the  aftion  will  lie;  but  if  the  Onfl»w't Ni^ 
firft  contract  with  warranty  be   broken  off,  the  ^"^  *^' 
warranty  will  not  extend  to  a  fubfequent  fale. 
And    in  a  late  cafe  it  was  determined  by  three 
Judges  againft  one,  that  where  one  J ofeph Freeman y 
intending  to  deceive  one  John  Pajleyy    did  per- 
fuade  the  faid  John  Pajley  to  deliver  goods  to  one 
Falch^  by  falfely  affirming  that  Falch  was  a  perfon  ^^^^x  ^* 
fafely  to  be  trufted  and  given  credit  to,  whereas  in  j.'xeTm'Rcm 
tmthhe  was  not,  which  the  faid  Jofeph  Freeman  well  s'-  Hilary 
knew,  by  which  falfe  affirmation  {Falch  becoming  *^' ^^'^  ^' 
bankrupt)  the  plaintiff  loft  his   goods;  this  ac- 
tion would  lie,  although  the  defendant  was  not 
benefited  by  the  deceit,  or  in  collufion  with  th^ 
perfon  who  was. 

9.  Trover  and  Conversion   is  alfo,  in  its^fljj»«flfc'**7* 
original,  an  aftion  of  trefpafs  on  the  cafe,  con*  ^^1  ^^'   *    ■ 
fidered  with  refpedl  to  perfonal  property;  and  lies  s-BLConuisi. 
to  recover  damages  againft  fuch  perfon  as  had 
found  another's  goods,  and  refufed  to  deliver  them 
on  demand,  but  converted  them  to  his  own'  ufe ; 
[    A-om  which  finding  and  converting  it  is  called  an 
L    adion  of  trover  and  converfion.     This  aftion  now 
^    lies  againft  any  man  who  has  in  his  pofleffion,  by 
;    any  means  whatfoever,  the  perfonal  goods  of  an- 
}  other,  and  refufes  to  deliver  them  when  demand- 
ed.    The  pofleffion  of  goods  by  finding  is  not  un^* 
.  lawfiil,  but  the  finder  cannot  acquire  a  property . 
therein,  unlefs  the  owner  be  forever  unknown ; 
the  injury,  therefore,  is  now  fuppofed  to  lie  in 
the  illegal   converfion^    which  niuft  be   precifely 

proved. 
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proved,  and  the  faft  of  finding  a  trover  is  totally 
inimacerial. 

Boff.  N.p.49.     10.  Detinue  is  an  injury  aflfe&ing  a   man's 
cf-^ur."  sT' P^-^^'^^^  property,  and  lies  for  the  recovery  of 
♦fs*    *     '  goods  in  fpecie,  and  alfo  for  damages  for  the  de- 
tainer ;  but  as  in  this  a(ftion  the  defendant  may 
wage  bis  law,  trover  is  the  aftion  in  more  common 
life.     In  detinue,  it  is  neccflary  to  afcertain  the 
thing  detained  in  fuch  a  manner  that  it  may  be 
ipecifically  known  and  recovered ;  and  therefore  it 
cannot  be  brought  for  money,  corn,  and  the  like; 
for  that  cannot  be  known  from  other  money  or 
corn,  unlefs  it  be  in  a  bag  or  facjk,  for  then  i; 
may  be  diftinguifliably  marked.     In  order,  there- 
fore, to  ground  an  aftion  of  detinue,  thefe  points 
^re  neceflary  : — i.  That  the  defendant  came  law- 
fully by  the  goods,  as  either  by  delivery  to  hira,  or 
Ending  them  :    2.  That  the  plaintiff  have  a  pro- 
perty :  3,  That  the  goods  themfelves  be  of  fomc 
value  :  4.  Thaf.  they  may  b^  afcertaincd  in  point 
of  identity. 

Hull  N. p. 5 V      II*  Replevin.     The  action  of  replevin  is  of 

3*W-Coiii.f47«  two  forts  :  firft,  in  the  detinet ;  and  fecondly,  in 

the  detinuit ;  and  it  lies  in  any  cafe  wher^  a  man 

s^EfpiMire,!.  has  bad  his  goods  taken  from  him  by  another  on 

fco?Lk*^  '^  "^  DISTRESS,  being  a  re-deliverance  to  the  firft 

^*    poffefTor  of  the  thjng  diPtrained,  on  fecurity  given 

by  him  to  try  the  right,  and  to  re-deliver  the 

diftr^fs  if  judgment  be  againft  hiqci.     Formerly, 

when  the  party  diflrained  upon  intended  to  difpute 

the  right  of  diftrefs,  he  had  np  other  procefs  b]| 

the  old  Commgp  Law  than  by  ^  writ  of  repkvini 

repUgiari  facias,    which  ififued  out  of  chanceryt  - 

commanding  the  flieriff  to  deliver  the  diftrefs  to 

the  owner,  and  afterwards  to  do  juftice  in  rcfped  to 

the  matter  in  difpute  in  his  own  county-court,  But 

to  prevent  the  delay  incident  to  this  mode  oC  pro* 

cetding,  it  is  ordered   by  tjie  32.  i/^)i.  3,  c.  11. 

coiriponly  called  the  Statute  of  Marlbridge,  "  that 

the  (heriff^  on  complaint  made,  (hall  re-deliver] 
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'^  the  beafts  taken/'  And  to  carry  f  he  dircdjons  of 
this  aiQi  more  conveniently  into  efiedt,  it  is  enafted 
by  I.  &  2.  Philip  t^  Mary,  c.  ii.  thaj  the  (heriff, 
within  two  months  after  he  receives  his  patentj^ 
or  at  his  neipt  countv  court,  fliall  depute  four 
perfonsy  dwelling  at  lead  twelve  miles  from  each 
other,  to  iSucrep/evins.  Upon  application  therefore, 
whether  by  writ  or  platntj  either  to   the   (heriff 
or  one  of  his  deputies,  the  (heriff,  in  purfuanceof 
the  13.  Edw.  I.  c.  L  commonly  called  the  Statute 
of  Weftminfier  the  Second,  n^uft,  before  he  grants 
^t  plaint  or  executes  the  zvrity  take  fecuriry  :— 
First,  That  the  party  replevying  will  purfue  his 
aftion  agaiqil  the  didrainer,  and  for  which  pur- 
pofe  he  puts  in  plegios  de  profequendoj  or  pledges  to 
profecute.    Secondly,  That  if  the  right  be  de- 
termined againft  him^  he  will  return  the  dillrefs 
again  ;  and  for  this  purpgfe  he  is  alfo  bound  to 
^d  plegios  df  retorno  batendo.    Thefe   pledges   arc 
merely  difcreponary  in  the  (heriff;  but  on  a  diftrefs 
for  re/it,  it  is  required  by  the  11.  Geo.  2.  c.  19.  that 
fhe  officer  granting  a  replevin  on  a  diflrefs  for 
lent,  (hall  take  a  bond  with  two  furetics,  in  a  fum 
cf  double  the  value  of  the  goods  diflrained ; 
%hich  bond  (hall  be  afligned  to  the  avowant,  or 
|>erfon  making  cognizance,  on  requeft  made  to  the 
flieriff;    and  if  forfeited,  may    be   fued  in  the 
jume  of  the  affignee.     The  (heriff,  on  receiving 
Cuch   fecurity,  is  immediately  by  his  officers  to 
Caufe  the  chattels  taken  in  diurefs  to  be  reflored 
into  the  pofleffion  of  the  p^rty  dillrained  upon, 
Ifdefs  the  diftrainor  claims  a  property  in  the  goods  fo 

en ;  for  in  fuch  cafe  the  (heriff  cannot  make  Bull  R  K 

cplevin  of  tljem,  but  the  party  muft  fuc  out  a  ^*»  ^1* 

Kit  de  proprietate  probanda  ;  upon  which  the  (heriff 

uft  fumftion  an  inqueft  of  office,  to  try  in  whom 

c  property  previous  to  the  diftrefs  fub(ifted; 

d  if  upon  fuch  inquifition  the  property  is  found 

the  diftrainer,  the  (heriff  can  proceed  no  fur- 

cr,  but  mu(i  return  the  clajm  of  property  to  the 

urt  of  King's  Bench  or  Common  Pleas,  to  be 

e  farther  prgfequied  and  (inally  determined. 

But 
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But  if  no  claim  of  property  be  put  in,  or  if  upon 
trial  the  lhcriff*s  inqueil  determines  it  agaioft 
the  diftrainers,  then  tlie  Ihcriff  is  to  replevy  the 
goods  ;  making  ufe  even  offeree  if  the  diftrainee 
makes  refirtance,  in  cafe  the  goods  be  found 
within  his  county.  But  if  the  diftrefs  be  carried 
out  of  the  county,  or  concealed,  then  the  Ihcriff 
may  return  that  the  goods  or  beads  are  eloigned^ 
carried  to  a  diftancc,  to  places  to  him  unknown; 
and  thereupon  the  party  replevying  (hall  have  a 
riiicb,ji6.4.5o.  writ  of  aipias  in  zvithern-jmy  or  in  vetito  namio ;  in 
Co.  Lit  i45«  which  the  Iheriff  is  commanded  to  take  other  goods 
x.inft.  .93.  of  ji^^  diftrainer,  in  lieu  of  the  diftrefs  formerly  \ 
taken  and  eloigned  or  withheld  from  the  owner. 
This  diftrefs  bemg  taken  to  anfwer  the  other  dif- 
trefs by  way  of  reprifal ,  goods  taken  inwithen:amc2Ji' 
IUyni.475.  not  be  replevyed  till  the  original  diftrefs  is  forth- 
coming. But  in  common  cales,  the  goods  arc  de- 
livered back  to  the  party  replevying,  who  is  then 
bound  to  bringhis  adiion  of  replevin.  Anaftionof 
replevin  rriay  be  profecuted  in  the  cou'ity  court,  be 
the  diftrefs  of  what  value  it  may ;  either  party,  how- 
ever, may  remove  it  into  the  fuperior  courts;  the 
plaintiff  at  pleafure,  the  defendant  uponrcafonabk 
caufe  :  and  alfo  if  in  the  courfe  of  proceeding  any 
righi  of  freehold  Qom^%m  queftion,  the  (heriff  can 
proceed  no  farther  ;  fo  that  it  is  ufual  in  the 
firft  inftancc  to  carry  it  up  to  the  courts 
in  H^''eftrfii)!jhr-halL  Upon  this  aft  ion  brought,  the  j 
diftrainer,  who  is  now  the  defendant,  makes 
AVOWRY,  that  is,  he  avozvs  taking  the  diftrefs  in 
his  own  right  or  the  right  of  his  wife  ;  and  fets 
forth  the  reafon  of  it,  as  for  rent  arrear,  damage 
done,  or  other  caufe  ;  or  elfe,  if  he  juftifies  in 
another's  right,  as  his  bailiff  or  fervant,  he  \% 
laid  to  make  cognizmice^  that  is,  he  acknowledges  the 
taking,  hut  iniiils  that  Inch  taking  was  legal,  as 
he  aftcd  by  the  coirnuind  of  one  who  had  a  right 
to  diftrain  :  and  on  the  truth  and  legal  merits  of 
this  avowry  or  cognizance,  the  caufe  is  determined. 
If  it  be  determined  for  the  plaintiif,  viz.  that  the 
diilrcfs  was  v/rongfuily  taken,  he  has  already  g^t 
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is  goods  back  into  his  own  pofleflion ;  and  fliall  f.  n.  B.  69. 
ccp  them,  and  moreover  recover  damages. 
ut  if  the  defendant  prevails,  and  obtains  judg- 
lent  that  the  diftrefs  was  legal,  then  he  Ihall 
ave  a  writ  de  retorno  babendo^  whereby  the  goods 
r  chattels,  which  were  diftrained  and  then  re- 
leried,  are  returned  again  into  his  cuftody,  to  be 
AA  or  otherwife  difpofed  of,  as  if  no  replevin 
ad  been  made.  Or,  in  cafe  of  rent  arrear,  he 
lay  have  a  writ  to  enquire  into  the  value  of  the 
liftrefs  by  a  jury,  and  (hall  recover  the  amount 
)f  it  in  damages,  if  lefs  than  the  arrear  of  rent ; 
or  if  more,  then  fo  much  as  Ihall  be  equal  to  fuch 
arrear;  and  if  the  diftrefs  be infufficient,  he  may 
take  a  farther  diftrefs  or  diftrcfles  {a)  :  but  other-  («>  «cc 
wife>  if,  pending  a  replevin  for  a  former  diftrefs,  a  '7.c:ai-  Ger- 
man diftrains  again  for  the  fame  rent  or  fervice, 
then  the  party  is  not  driven  to  his  ai^ion  of  reple- 
vin, but  Ihall  have  a  writ  of  rccaptioriy  and  recover 
damages  for  the  defendant's  contempt  of  the 
procels  of  the  law. 

12-  Rescous  is  v/bere  the  o'vvner,  or  other  Bull. N. P. <ii. 
perfon,  takes  away  by  force  a  thing  diftrained 
nrom  the  perfon  diftraining  ;  but  the  perfon  muft 
beadiually  in  pofleflion  of  the  thing,  or  elfc  it  is 
no  refcous;  as  if  a  man  come  to  make  a  diftrefs, 
and  he  is  difturbed  to  do  it ;  but  the  party  may 
bring  an  adtion  on  the  cafe  for  this  difturbance. 

13.  Misbehaviour  in  an  office,  truft,  or 
duiy,  is  an  injury  for  which  the  remedy  is  by 
aftion  on  the  cafe ;  as  if  a  Ihcriff  make  a  falfe  re- 
turn to  a  writ,  or  a  mayor  to  a  mandamus^  or  deny 
%  poll  to  one  who  ftands  candidate  for  an  elec- 
tive ofEce,  or  for  refilling  to  take  a  vote  at  fuch 
E:le<%ion,  or  for  not  returning  him  who  is  duly 
chofen;  or  if  ajuftice  refufe  to  take  the  examina- 
tion of  a  party  robbed,  fo  that  he  is  prevented 
From  recovering  againft  the  hundred  upon  the 
ftatutes  of  hue  and  crv. 

14.  Trespass 
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Buii.N.p  74.      14.  Trespass  on    the    Case    is    an    a^EioD 
£rpinaire,364.  [j^Q^jgi^^.  foj.  ^^^  rccolrery  of  damages,  for  ads 

unaccompanied  ztiib  force,  and  which  in  their  rt?///?- 
^ueiices  only  are  injurious  ;  as  if  a  man  who  ought 
to  incloie  againll  my  land  do  not  inclofc,    by 
which  the  caule  of  his  tenants  enter  into  toy  land, 
t.  Sua.  334.    and  do  damage  to  me.     Thus  alfo,  where  the  de- 
fendant put    up  a  fpout  in   his   own  concerns, 
which  was   an  aft  lawful  in  itfelf,  but  when  \i 
produced  an  injury  to  the  plaintiff',  by  conveying 
the  water  into  his  vard,  this  aftion  was  adjudged 
to  lie  for  fuch  confequential  injury. 

15.  Trespass  Vi  et  Armis  is  aHb  an  adion 
Erpintflc,4«.  which  lies  for  an  injury  done  by  one  private  roaft 
Vxwftm.       to  another,  where  the  immediate  a£l  icfelf  occafiom 
the  injury,  either  to  his  perfon,  goods,  or  landsi 
but  having  already  mentioned  the  firft,  and  meaa- 
ing  hereafter  to  mention  the  laft,  our  prefent  ob^ 
fcrvatibns  will  be  confined  to  thofe  injuries  which 
afiied:  goods  only.    Thus,  where  entry,  authority, 
or  liccnfc,  is  given  to  any  one  ^  the  law,  and  be 
abufes  it,  he   will  be  a  trefpafler  ab  initio;  but 
cS'^^Co!"  ^^'hen  it  is  given  by  theparty,  he  may  be  punilbed 
for  the  abufe,   but  he  will  not  be  a  trefpafler  1 
ab  initio;  but  the  not  doing  cannot  make  the  partf 
who  has  authority  or  licenfe  by  law,  a  trefpaffer 
ab  initioy  becaufe  not  doing  is  no  trefpafs.     Thus^ 
ro.  Jac  i47«  ,f  ^  pcrfon  enters  into  a  tavern,  which  every  nun 
by  law  has  a  right  to  do,  yet  if  hcjieals  any  thing 
from  thence,  his  firil  entry  fliall  be  deemed  un- 
lawful, *and   he  a  trefpafler  ab  initio.      But  by 
J  I.  Geo.  2.  c.  19.  a  diilrefs  for  rent  (hall  not  be 
deemed  irregular,  nor  the  party  deemed  a  tref- 
pafler ab  initio,  for  an  irregularity  in  the  fubfr 
Guent  difpofition  of  it.     To  conftitute  a  trefpafs^ 
♦.Burr.top*.  the  aft  caufmg  the  injury  muft  be  voluntary,  and 
withfomedegree  offavlt,  for  if  d6nc  involuntarily 
and   without    fault,    no  aftion  lies;    but  if  t- 
proceed     from    miftake,     an    aftion     lies,    lot 
there  is  fome  £auh  from  the  neglefk  and  warn  cff 
proper  care ;   as  where  one  man  cut  aaotber^r 
f  •  CtT.  vf.     grals  in  a  common  field,  and  piealded  thai  he  bad 
miflaken  it  for  his  own.  ! 
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An  Action  alfo  will  lie  for  injuries  afFefting  a 

man's  real  property  : — 1.  Such  in  which  damages 

alone  arc  to  be  recovered,  as  trefpal's  vi  et  armis, 

and  trefpafs  on  the  cafe.     2.  Such  in  which  a  term 

for  years  may    be    recovered,    as   ejeftment. — 

3.  Such  by  which  a  freehold  may  be  recovered,  as 

a  writ  of  right,  a  formedon^  dower,  wafte^  af&fe, 

aad  quare  impedit. 

I.  Trespass  Vi  et  Armis  lies  for  the  doing »  ,,  •  ^.^ 
ot  any  adt  which  is  immediately  injurious  to  an-  Priu».  s. 
other's   lands.      Every  unwarrantable  entry  on  *  •.  ^p'***^*** 
another's  foil,  is  in  law  a  breaking  bis  clofej  and  the  j.'iu^Com. 
trefpafler  may  by  this  aftion  be  called  upon  to^oS.  30$. 
ic^m  quare  claufum  querent i s  fregit ;  for  every  man's 
land  IS  fuppofed  to  be  inclofed  and  fet  apart  from 
his  oeighbovrs,  either  by  a  vifible  and  material 
fence,  as  hedge,  paleing,  walls,  &c.  or  by  an 
ideal  inviHble  boundary,    exiiling  only  in  the 
contemplation  of  law,  as  when  one  man's  land 
adjoins  to  another's  in  the  fame  field.     And  every 
fuch  entry  or  breach  of  a  man's  clofe,   carries 
necefiarily  along  with  it  fome  damage  or  other ; 
ffH*  if  no  other  fpecial  lofs  can  be  afligned,  yet 
Hill  the  words  of  the  writ  fpecify  one  general 
charge,  of  treading  and  beating  down  the  plaintiff's 
grafs.    However,  in   certain  cafes,  the  law  has 
given  a  right  to  enter  on  the  lands  of  another  ; 
as  if  a  man  comes  to  execute  a  le^l  procefs,  to 
demand  money,  or  landlord  to  diflrain,  or  re- 
verfioner  to  fee  that  no  wade  has  been  done,  or 
traveller  to  get  refrelhment  at  an  inn,  all  theft 
ve  cafes  in  which  an  entry  is  allowed  by  law^ 
and  therefore  the  entry  is  not  a  trefpafs.    A  man 
aifo  mav  juftify  in  an  adion  of  trefpafs,  on  ac- 
count ot  the  freehold  and  right  of  entry  being  ia 
lliiiifeif ;  and  this  defence  brings  the  title  of  the 
tftate  in  quefUon.    One  muft  have  a  property,. 
tjther  al^olute  or  temporary,   in  the  toil,    and 
iftual  polTeflion  by  entry,  to  be  able  to  maintain 
^  sUStion  of  trefpafs ;  or  at  lead  it  is  necefiary 

rliuc  the  party  have  a  lea(e  and  poffeffion  of  the 
vefture 


368  THE      OftjfiCTS      Of 

I 

vcfturc   and  herbage   of  the  land.      A  man   i  9 
anfwerable  not  only  for  his  own  trefpafs,  but  th^-^ 
of  his  cattle  alfo ;  for  if  by  his  negligent  keep>  ^ 
ing  they  ftray  upon  the  land  of   another  (aa^ 
much  more  ir  he  permits  or  driyes  them  on),  aad 
they  there  tread  down  and  fpoil  his  neighbour's 
herbage,  and   fpoil   his   corn   or   his  trees,    the 
owner  mud  anfwer  in  damages.     By  43.  EUz.  c.  6* 
and  22.  &  2^.  Car.  2.  c.  9.1.  136.  when   the  jury 
give     lefs    than     forty    fliillings,     the    plaintiff 
Ihall    have  no   more    cofts   than  damages ^    unle/s 
the  Judge  certify  that  the  freehold  was  chiefly  in 
queflion.     But  by  8.  &  9.  fVill.  3.  c.   11.  if  the 
Judge  certify  that   the  trefpafs  was  wilful  and 
malicious,   the    plaintiff   fhall    have    full   cofts, 
though   the  damages  be   under  forty  (hillings J 
aiid  alfo  by  4.  &  5,  Will,  fef  Mary^  c.  23.  if  the 
trefpafs  be  committed  in  violation  of  the  Game 
Laws* 

2.  Trespass  on  the  Case  alfo  lies  to  recover 
damages  for  injuries  to  land,   where    the  injury 
happens   in   confequence  of  the  aft,  and   not  im- 
mediately from  the  aft  itfelf ;  as  if  any  perfon 
erefts  a  fmelting-houfe,  or  works  for  making  aqu 
fortisy  and  the  vapour  or  fmoke  fpoils  the  graft) 
i.Ro.Ab.t9.  corn,  or  injures  the  cattle  of  his  neighbour,  be 
White's  Cafe,  (hall  pay  damages  for  the  injury  fuftaincd,  and 
I.  Burr.         ^YiQ  nufance  be  abated. 

Kunnington  3.  EjECTMEKT  IS  a  fHixed  a^ltoriy  by  which  A 
on  Ejcd^mentst  lefl'ee  for  years,  when  oyjied,  may  recover  his  term 
1 '  Comb.  «5o.  ^^d  damages :  it  is  real  in  refpeft  to  the  land,  but^rr- 
3.Bi.Com.203.yj»j/in  refpeft  of  the  damages.  Since  the  difufe  of 

real  aftions,  this  mixed  proceeding  is  become  the 
common  method  of  trying  the  title  to  lands  of^ 
tenements  ;  and  it  may  be  brought  either  on  thfi 
title,  or  for  non-payment  of  rent.     When  it  is^ 
Difert!u«!**  brought  on  the  title,  he  who  claims  the  land 
againft  the   perfon    in    pofTeflion    is  fyfpofei  ta 
make  a  lease  for  years  to  fome  fiSitious  perf^§\ 
who  is  then  fuppo/ed  to  enter  and  be  in  poffcfliatt 

unti' 
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Imtil  he  is  ejeftcdor  ousted,  cither  by  the  teilant 

in  poffeflfion  (j),    or  by  fome  fidtitious  perfortj 

"who  is  called  the  cafual  ejeclor  (^b)  ;  againft  whdnl 

the  fiftitious  leffee  brings  his  aftion  for  the  ex- 

pulfion,  and  he  {the  cafual  eJeSlor)  gives  notice  td 

tie  tenant  in  pofleffion  to  defend  his  title  to  the 

I  md,  which  thereby  comes  in  iffue.     The  defen- 

iant  is  obliged  to  confcfs  the  lease,  the  entry^ 

tad  the  ouster  ;  and  if  the  iffue  be  found  againft 

lim,  the  leflbr  of  the  plaintiff,  who  is  underftood 

o  be  the  real  party,  is  put  into  poffeffion.     The  3.Bi.c#in.ao6, 

iftion  of  eje(9tment  for  rent  was  given   by    the 

latute  4.  Geo.  2.  c.  28.  which  enafts,  that  every 

landlord  who  hath  by  his  leafe  a  right  of  re-entry 

in  cafe   of  non-payment  of  rent,    when  half-a- 

ycar's  rent  is  due,  and  no  fufEcient  diftrefs  is  to  be 

had,  may  ferve  a  declaration  in  ejedlment  on  his  Seetifd 

tenant,  or  fix  the  fame  on  fome  notorious  part  as^*''j-^^l 

of  the  premifes,  which  (hall  be  valid,  without  mcntiby 

any  formal  re-entry,  or  previous  demand  of  rent ;  mortgaged. 

and  a  recovery  in  fuch  ejeftment  (hall  be  final 

and  conGlu(iVe,  both  in  law  and  equity,  linlefs 

the  rent  and  all  cofts  be  paid  and  tendered  within 

fix  calendar  months  afterwards.      An  ejeftment 

ffill  lie  for  an  orchard,  for  a  liable,  a  cottage,  a  Cro.Eiiz.854.. 

loufe,  a  chamber  defcribed  as  in  iny  ftory  of  a  ^ro  J^c.  6^4. 

loufe;    for  part  of  a  houfe  ;  for  a  clofe  called  f.u'f^V.*' 

^rjy-^W,  containing  fo  many  acres ;  for  a  certain  Cro  Uc,  150. 

>lace  called  TheFeftry,  in  D. ;  for  a  meffuas;e  and  ^^^'  •^s- 

r         r      -^  C  c  Cowp.   305. 

rnemcnt  ;    for  fo  many   acres  or  turze,  moor,  i.  Term  Rep. 
cath,  mar(h,  bogland,  &c* ;  for  ^  coal  mine.       »'• 

4.  A  Writ  of  Right  is  a  writ  of  the  higheft  Fitz.  Nat.Bre* 
uure  known  in  the  law  refpeftins;  real  property,  p-  Vl°,'i* 

.-:  ^  u/r/r  -1  ^' Bui.  N  P.  lie. 

»r  It  is  not  to  recover  the  polTeflion  only^  as  m  3,  Com.  Dig. 
lier  writs,  but  the  property  itfelf ;  and  is  the  p- 137- 
ily  refuge  to  which  the  owner  of  an  eftate  can  ^o-L^'^s** 
f  to  recover  it,  after  he,  or  thofe  under  whom  he 

C*)  Which  by  it. Geo.  a.  €.19.  {h)  This  (hould  be  fome  real 
\  it  obliged  to  do  on  pilin  of  for-  perfon  to  anfwer  for  the  defen- 
BJB2 three  yean  reftt.  dant'icofti.  Run.  £]•  63.  6.  Mod. 

389. 

B  b  claims^ 
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claims,  has  neglefted  to  bring  an  a&ion  by  uril 
of  entry,  writ  of  aflife,  cither  of  mart  Jt  ancefior 
or  novel  dijfeifinj  for  the  fpace  of  thirty  years* 
And  by  32.  Hen.  8.  c.  2.  no  perfons  (hall  have  a 
writ  of  right  of  the  pofleilion  of  his  anceftor, 
but  within  ^(y^rjri  after  difleifin  conoiplaincd  of ; 

BuneiVN.  P.  nor  of  his  own  pofleffion  but  within  thirty  years. 

^'5*  A  claim  or  entry  to  prevent  the  limitation  of  this 

ftatute  muil  be  upon  the  land,  imkfs  there  be 
fome  fpecial  reafon  to  the  contrary. 

^Uer»ii5.         5.  A  FoRMEDON  IS   a  Writ  diftinguifticd  into 
F^N^S^in*  ^^^^  fpecies  ;  ^iformedon  in  the  defcendery  in  the  r#- 
*»7-'»55«    '  ntaindeTy  and  in  the  reverter.     The  firft  lies  where 
t.  Co*  ss.      a  gift  in  tail  is  made,  and  the  tenant  in  tail  aliens 
the  lands,    or  is  difleifed  of  them,    and  dies* 
The  fecond  lies  where  one  giveth  lands  to  another 
for  life,  or  in  tail,  with  remainder  to  a  third 
perfon,  in  tail,  or  in  fee,  and  he  who  hath  the 
particular  eftate  dieth  without  ifltre  inheritable, 
and  a  flranger  intrudes  upon  him  in  remainder! 
and  keeps  him  out  of  pofleffion.     The  third  lies 
where  there  is  a  gift  in  tail,  and  afterwards,  by 
the  death  of  the  donee  or  his  heirs,  without  iffue 
of  his  body,  the  reverfion  falls  in  upon  the  donor, 
his    heirs,    or    aifigns.    By  21.  Jac.  i.  c.  16.  all 
writs  oiformedon  (hall  be  fued  within  twenty  years 
next  after  the  title  or  caufe  of  a6tion  firft  defccnd- 
cd  or  fallen,  except  tte  perfon  intitled  be  at  the 
lime  of  the  faid  writ  firu  defcendant,  an  in&Bt, 
feme  covert,  &c.  and  then  fuch  perfon  and  hi* 
heirs  may,  notwithftanding  the  faid  twenty  years 
be  expired,  bring  his  a6tion  within  ten  years. 

i^.KB.  7.  6.  A  Writ  of  Dower  Hes  where  a  womatt 

w^^68.'  ^^^^  received  only  part  of  her  dower,  and  deraan* 
the  refidue  againft  the  fame  tenant  in  the  fan* 
term,  (hewing  the  right  to  recover  fuch  rcfiduc- 
There  is  alfo  a  writ  of  dower  unde  nihil  habtU 
where  the  wife  hath  received  rK>  part ;  as  where  a. 
man  having  lands  or  tenements  hath  made  tst 
aflurance  thereof  of  any  part  to  his  wife^  fo  that 
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(he-  is  driven  to  fue  for  it  againft  the  heir  or  hii 
juardian.     Damaged  in  dower  are  given  by  the^""j^^•P  «'^- 
katutc  o(  Merf on y  c.  i.  but   it  extends   only   tOYdv.  "12.* 

lands  whereof  thehufband  died  feil'ed.     The  de-  2.  saund.  331. 

fendant  may  plead  to  this  writ,  that  the  deman-  Cruuh J- 

dant  and  fuppofed  hufband    ^^  ne  unques  accouple  Trm.33.Gco. 

**  in  loial  matrimonieJ*  *• 

7.  A  Writ  of  Waste  is  alfo  an  aftion  partly  3Bi.C0m.2i7, 
formed  upon  the  Common  Law,  and  partly  upon  BuUei'ftN.P. 
d.Edw.  !•  c.  5.  the  Statute  of  Gloucefler ;  and  may  i»v 

be  brought  by  him  who  hath  the  immediate  eftate  ^y^^'  '9' 
of  inheritance  in  reverfion  or  remainder j  againft  liutw.  1547. 
the  tenant  for  life,  tenant   in  dower,  tenant  by  ^^'  Lit  is^. 

'[     the   courtefy,    or    tenant    for    years ;    and    by  ^r^  Car.  414. 
i^^Edzv.  I.  c.  22.  cotomonly  called  the  Statute  of  2. inft.4oj. 

^  Weftminfter  the  Second,  by  one  tenant  in  common 
of  the  inheritance  againft  another,  who  make^  wafte 
in  the  eftate  holden  in  common,  which  ftatute  has 
been  held  to  extend  tp  joint-tenants,  but  not  to 
toparccners.— Wafte  is  a  mixed  aftion ;  partly 
teal,  fo  far  as  it  recovers  land ;  and  partly  perfo- 
naU  fo  far  ai  it  recovers  damages;  for  by  the 
Statute  of  Glouceftery  the  plaintilF  in  an  aftion  of 
wafte  is  to  recover  the  thing  wafted,  and  treble  i.Ch.irep.f4, 
damaees;  but  the  ufual  remedy  for  this  injury  is  *-^^-^*^-3*- 

L         ^1-        •  L  c  nL  3.BI.  Cora. 

by  application  to  the  court  or  Chancery.  ^^8^  ^^^^ 

8.  Assise;      Writs  of  affife  are  of  two  forts,  Buiici'$  N.  p. 
tmel  diffeifiny  and  mort  d*  anceftor;  and  is  applicable  i*  v  n 

to  two  Ipecies  or  injury  by  oulter,  vtzi  by  abate-  Finch.  290. 
ment,  and  a  recent,  diffeifin.     An  affife  of  mort  d'  Co.  Lit.  u^ 
unceftoTy  or  death  of  one's  anceftor,  lies  where  the  4,6.^°*'    '^* 
tbatement  happened  upon  the  death  of  the  de- 
-  mandant's  father  or  mother,  brother  or    fitter, 
pruncle  or  aunt,  nephew  or  niece ;  arid  the  writ 
i'  vJireds  the  Iheriff  to  fummon  a  jury,  or  affife,  to 
i-  View  the  land  ill  queftion,  and  to  recognize  whether 
■'  fuch  anceftor  were  feifed  thereof  on  the  day  of  his 
^  death,  and  whether  the  demandant  be  the  next  heir. 
lAn  ^i&(t  oi  novel  dijfeijtny  or  recent  diffeifin,  is  anC'o.Lit.t5vb. 
fiftjon  of  the  fame  nature  with  that  of  nwrtd^ anceftor,  \'  ^qI^^^{  ^ 

B  b  2  inafmuch4o6.     '    '^' 
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s.Co.  46.  ihafinuch  as  the  demandant*s  pofleffion  muft  bc 
i.l^T.  I.  fliewn  ;  but  as  the  writ  alledgcs  the  diffeifin 
**  Com. Dig.  pofitively  committed,  the  (herifF  is  commanded  to 
♦10-  .   refeize  the  land,  and  all  the  chattels  thereupon, 

and  keep  the  fame  in  his  cuftody  till  the  arrival  of 
the  juflices  of  affize.  l^ovel  diffeifin  muft  be 
founded  upon  a  fcifin  in  him  who  brings  the  writ, 
and  therefore  it  is  now  rarely  ufed  for  any  thing 
befide  the  recovery  of  an  office. 

Woocl'slnft-  9,  QuARE  Impedit  IS  a  pofleflory  adion,  and 
F^^N  B.  ti.  ^^^^  when  any  one  is  dillurbed  by  another  in  his 
Co.LU.3H-  right  of  advowfon,  to  prefent  a  clerk  to  a  church 
,.  Inft*  35^-  when  it  is  void.  The  patron  of  every  living  is 
5!  Com.  Dig*  bound  to  prefent  within  fix  months  after  the 
376-  church  becomes  void,  or  the  right  of  prefentation 

will  lapfe  to  the  bifliop;  but  if  made  within  that 
time,  the  bifhop  is  bound  to  admit  and  inftitutc 
the  clerk,  if  found  fufficient,  unlefs  the  church 
be  full,  or  there  be  notice  of  any  litigation.    The 
3.Bi.Con^i47*  patron  therefore,    if  the  delay  or  refufal  arifa 
Frius^iii!     from  the  biftiop  alone,  as  upon  pretence  of  in* 
capacity,  or  the  like,  brings  this  writ  againftthc 
bilhop,  and  he  only  is  named  in  the  writ ;  but  if 
there  be  another  prefentation   fct  up,  then  the 
'  pretended  patron  and  his  clerk  are  alfo  joined  in 
the  writ ;  or  it  may  be  brought  againfl  the  pre- 
tended patron    and    his  clerk,   leaving  out  the  ' 
bilhop ;  or   againft  the   patroil  only ;  but  it  is 
generally  brought  againft  all  three ;    for  if  tht 
bilhop  is  left  out,  and  the  fuit  is  not  determined 
till  fix  months  -are  paft,  the  bilhop  is  entitled  to 
4.  Crotfipton  •  prefent  by  lapfe ;  but  if  he  is  named  and  made  a 
Cro.  Jac.  93.  party  to  the  luit,  no  lapfe  can  poflSbly  accrue  nil 
Hob.  316.       the  right  is  determined ;  and  therefore  it  is  al- 
^'    ^'  *^'      ways  moft  advifable  to  make  him  a  party.     If  the 
patron  be  left  out,  and  the  writ  is  only  againft  th^ 
bilhop  and  the  clerk,  the  fuit  is  of  no  cffeA,  ancJ 
the  writ  fliall  abate ;  for  the  right  of  the  patron  is 
the  principal  queftion  in  the  caufe.     If  the  clot 
be  left  out,  and  >has  received  inftitution  before  the 
adtion  brought,    as  is  fomctimcs  the  cafe,  the 

patron 
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latron  plaintiff  may  recover  the  right  of  patron- 1,  Term  Rep. 
ige,    but  not  the  prefent  turn;    for   he  cannot  »«^C.B.4»8, 
lave  judgment  to  remove  the  clerk,  uqlcfs  he  be 
uade  a  defendant  and  party  to  the  fuit,  to  hear 
yhat  he  can  alledge  againft  it ;  for  which  reafon 
it  is  the  fafer  way  to  infert  them  all  three  in  the  writ. 
Immediately  on  fuing  out  the  q^^are  impedlty  if  the 
plaintiff  fufpedks  that  the  bilhop  will  admit  the  de- 
fendant's or  any  other's  clerk,  pending  the  fuit, 
he  may  have  a  prohibitory  writ,  called  a  ne  admit t as. 
If  the  bilhop,  after  the  receipt  of  a  ne  admiitasy^^*^'  !*'• 
admit  any  perfon,  even  though  the  right  of  the 
patron    prefenting  the  perfon    fo  admitted  may 
have  been  found  in  ajurepatronatus  (which  is  a 
proceeding  in  the  ecclcfiaftical  court,  to  enquire 
which  of  two  contending  patrons  have  the  right), 
the  plaintiff,  after  he  has  obtained  judgment  in  the 
juare  impedity  may  remove  the  incumbent,  if  the 
cjcrk  of  ^flranger,  by  a,  v^rit  of fcire  facias^  and  alfa 
have  a  fpecial  adtion  againfl  the  bifliop,  called  a. 
juare  incumbravity  to  recover  the  prefentation,  apd  ^'  J?'  *•  {•• 
damages  for  the  injury  done  him  by   incumbering  \%q!^^* 
the  church  with  a  clerk  pending  the  fuif.      But  if 
the  bilhop  has  incumbered  the  church  by  admit- 
ting the  clerk  before  the  ne  admittas  received,  no 
^an  incumbravit    lies.        The  plaintiff    in  quar^^ 
impedit  muft  fet  out  his  title,  and  prove  a  prefenta- 
tion in   himfclf,    his  anceftors,    or  thofe  under 
whom  he  claims;    and  Ihew  difturbance  before 
aftion  brought.     Th^  tjifhop  and  the  clerk  ufually  i.  Tcm  Rep, 
difclaim  ^U  title,  fave  only,  the  firft  as  ordinary  ^'•^^7^.  4«h 
to  admit  and  infUtute,  and  the  other  as  prefentee 
of  the   patron,   who  is  left  to  defend   his  own 
right ;  and  upqn  failure,  then  the  defendant  mufk 
prove  l^is  right.     If  the  right  be  found  for  the 
plaintiff  pn  the  trial,  it  mult  be  further  enquired, 
I.  If  the  church  be  full,  and  of  whofc  prelem^- See  the  Cafe 
lion.     %.  Of  what  value  the  living  is.     %.  In  cafe  ^^ ''a«j$»^«y • 
of  plenarty,    upon  ^n  usurpation,    whether    fix  93, 94. Leach's. 
palendar  months  have  palled  between  the  avoid- «<*'^*®»' 
Mice  and  the  adlion ;  and  if  it  he  found  that  the 
plaintiff  hath  the  right,  and  hath  commenced  his 
\A\on  in  due  time,  he  fhall  have  judgment  to  re- 

IJ  b  J  Qqy^i: 


374  THpOBJEPTSOF 

3.  Bi.  Com.    cover  the  prefentation.     Befides  thefe  poffeffoiy 
*5»»  aftions,  there  may  be  alfo  had  a  writ  of  right  of 

•  '  **'^'  advowfon,  a  recovery  in  which  may  be  pleaded  in 
bar  to  a  quare  impedit.  The  clerk  alfo,  when  in 
full  poffeffion  of  the  benefice,  although  he  cannot 
have  a  writ  of  right,  may  have  a  wnt  in  the  nature 
of  an  affife,  called  a  juris  utrum^  or  the  parfon^s  tvrity 
to  recover  glebe,  rent,  tithes,  &c.  aliened  by  his 
predeceflbr. 

Besides  thefe  aibions  for  the  redrefs  of  civil 
injuries,  there  are  criminal  prolecutions  relative 
to  civil  rights  of  which  it  will  be  proper  to  take 
notice. 

3. Bl.Com.  I.  By  Petition  of  Right,  which  is  ufed 
*56-  where  the  King  is  in  full  poffeffion  of  any  heredita- 

I  inch, »56.  ments  or  chattels,  and  the  party  fuggefts  fuch  a 
7. St. Tr.  1 34. right  as  controverts  the  title  of  the  crown;  and 

this  may  be  profecuted  either  in  the  Chancery  or 

fhe  Exchequer. 

5kin.  608.  ^-   MON^TRANS     DE     DrOIT,     which     Is     ufccl 

4.  Co.  55.  where  the  right  of  the  party,  as  well  as  the  right 
of  the  crown,  appears  upon  record ;  as  where  oa 
an  inqueft  of  olnce,  intitling  the  King  to  lands^ 
the  whole  matter  is  found  by  the  jury  fpecially, 
and  entered  on  the  record. 

3.B1.  Com.  3-  Quo  Warranto  is  a  writ  in  the  nature  of  a 

a6».  writ   of   right   for   the   King^  againft   him  who 

^"ilfft!  *8>.  claims  or  ufurps  any  office,  franchife,  or  liberty; 

^.  Co.  2«.  a.  for  as  the  crown  is  the  fountain  of  all  power  and 

YcU'«»9i-  jurUdiftion,  if   any  perfon  or   corporation  take 

3?5.°"°     *^  upon  them  to  execute  any   office  or  jurifdiftion 

lira,  ii*^!-  without  being  legally  authorifed  fo  to  do  by  the 

^^BurnsW-^  '^^"^'^  charter  or  aft  of  parliament,  the  court  of 
Omp.  38. 7 s  King's  Bench  will  call  upon  them,  to  (hew  by  what 
^iji^**  '^57-  warrant  or  authority  they  claim  to  execute  fuch 
V.ao^'Tss.*^^'  office  or  jurifdiftion.  The  old  method  of  doing 
>.Tcij?iRcp.  this  was    by  writ  of  quo  warranto^  but  of  latter 

if Tcrm.Rcp.^^^^^^  ^^^  method  has  been  by  information  in  the 
300.  nature  of  quo  warranto;  but   by   4.  &  ^.JVill  6f 

,Mary,  c.  18.  and  g.  Ann.  c.  20.  fuch  iiJformation 
cannot  be  filed  withput  leave  of  the  court. 

4.  Mandami:s 
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4.  Mandamus  is  a  prerogative  writ  ifTuing  out  ^^^'  N.  P. 
of  the  court  of  King's  Bench,  that  court  having  I'^^^i  Com. 
a  general  fuperintcndancy  over  all  inferior  jurif- 164. 
dimons  ahd  perfons,to  enforce  obedience  to  afts  of  ^  ^^X  ^^^^ 
parliament^  and  to  the  King's  charter,  in  which4.'com.  bi^^' 
cafe  it  is  demandable  of  right ;  but  when  the  right  ^"^s- 

is  of  a  private  nature,  as  to  an  office  in  which  the^"^°^'*''** 
public  is  not  concerned,  fuch  as  a  deputy,  regif^- 
cer,  &c.  it  is  difcretionary  in  the  court  to  grant  or 
CO  refufe  it :  therefore,  upon  every  application  for 
I  mandamus  it  muft  be  (hewn  to  the  court  what  the 
office. is.  This  writ  alfo,  by  the  9.  ^/jn.  c.  20. 
is  made  a  moft  full  and  effedlual  remedy  for 
refufing  to  admit  any  perfon  entitled  to  an  office  in 
a  corporation,  and  for  wrongfully  removing  any 
perfoQ  who  is  legally  poffeffed. 

5.  Prohibition  is  a  writ  iffuing  properly  only  3-  Bi.  Com^ 
out  of  the  court  of  King's  Bench,  being  the  King's  i.'peerc  Wmt» 
prerogative  writ ;  but  for  the  furtherance  of  juftice,  476. 

«  may  now  alfo  be  had,  in  fome  cafes,  out  of  the  p®.*^'  '^* 
court  of  Chancery,  Common  Pleas,  or  Exchequer,  t^uiitfV^. 
direfted  to  the  judge  and  parties  in  a  fuit  in  any  i-Ro.Rcp.isi. 
inferior  courts  commanding  them  to   ceafe  from  J]crom.PrtCt 
the  profecution   thereof,    upon  a  fuggeftion  that  »59- 
cither  the  caufe  originally,    or  fome   collateral  pH|J*''*  ^^*^ 
putter  arifing  therein,  does  not  belong  to  that 
jurifdiftion,  but  to  the  cognizance  of  fome  other 
court.  But,  if  a  prohibition  be  improperly  obtained, 
f  confutation,  which  is  a  writ  authorifing  the  inferior 
juriidiftion  to  proceed,  (hall  be  awarded, 

^6.  Scire  Facias  is  a  judicial   writ  founded  Crompton't 
On  fome  matter  of  ^record;    as  judgments,   rc-^- ^™^»f«»  70. 
cognizances,  and  letters  patent ;  on  which  it  lies  f.^n^b.'  U?, 
to  enforce  the  execution  of  them,  or  to  vacate  and  4-  Btc.AVf, 
fet  them  afid?.     This  writ,  however,  though  it^®^* 
be  judicial  or  of  execution,  is  fo  far  in  the  nature 
of  an  original,  that  a  defendant  may  plead  to  it  j 
Uld  in  that  refpeft  it  is  an  action.     A  fcire  facias 
ies  for  many  purpofes  in  law,  the  writ  being 
brmed  according  to  the  fubjeft  matter;  but  the  prin-» 
ipal  ufe  is  to  recover  againft  bail  after  judgment 
lad  againfl  the    principal   on  the  recognizance 

3  b  4  forfeited  ] 
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a.  inft  »^  forfeited ;  to  revive  a  judgment  by  and  againft  the 
4?Btc.  Abr.  f^^c  identical  parties  to  a  fuiton  which  judgment 
413, 4.14.  was  had ;  to  continue  a  fuit  by  or  againft  the  reprc- 
(.>.  Lit.  i«3.  fentatives  of  the  parties  dying  bef<)re  final  judg- 
ment, or  after  judgment  and  before  execution. 

H  AV I N  G  enumerated  the  feveral  fpecies  of 
actions  by  which  injuries  are  rcdrefle^,  we  Ihall 
proceed,  in  the  remaining  part  of  this  fedlion,  to 
point  out  THE  MODES  OF  PRACTICE  by  which  an 
aftion  is  carried  on,  from  the  firft  iffuing  of  the 
writ  until  the  plaintiff  obtains  executi;/n. 

Termesdclc  I,  A  Writ,  breve  ov  brevit^tey  is,  in  its  moft 
r'.*y'T*.*®"^^''extenfive  fienification,  a  mandatory  letter  from 

Co.  Lit.  73.        ,        Tr-  •  i_  r     1    J       •  i_    1  • 

489.  the  King,  m  parchment,  lealed  with  his  great 

3.  B|.  Com.  SEAL,  Commanding  fomething  to  be  done,  or 
\Vood*s  Inft.  giving  commiflfion  to  have  it  done.  Writs  are  of 
55$.  various  kinds;  but  thofe  we  are  at  prefent  tq  con* 

j^ Com. Dig.  (j^jcr,  are  grounded  on  fon^c  caufe  of  aftion,  and 
are  divided  into  original  2l\\(\  judicial.     Original 
Writs,  all  of  which   ifl'ue  out  of  the   court  of 
Chancery,  are  either  r)/>//o;/j/  ox  peremptory;  or,  in  the 
language  of  the  law,  they  are  either  a /)r^a/5^,  era 
Ji  te  fecerit  fecurum.     T\itt  praripe  \%m  the  ahcrna- 
tive,  commanding  the  defendant  to  do  the  thing 
required,  or  (hew  the  reafon  wherefore  he  hath  not 
done  it ;    and    is    ufed  where    fomething  cer- 
tain is  demanded;  as  to   reftore  the   pqlfcffion 
of  land,    to   pay  a   certain   liquidateid  debt,  or 
the   like.       A   Ji   te  fecerit  fecurum    direfts  the 
ihcriif  to  caufe  the  defendant  to  appear  in  court, 
without  any  option  given  him,  provided  t-he  plain- 
x\?L  make  bimfecurej  to  profecut9  his  claim  ;^  and  the 
ufc  of  this  writ  is  where  nothing  fp^cifically  is  de- 
manded, but  only  a  fatisfaction  in  generivl ;  as  arc 
<;;ihert's        writs  of  trefpafs,    or  on  the  cafe.      Both  thefc 

p'^ii'^-^oTihc  ^P^^^"^  of  writs  are  z^^^/,  or  witnefled,  in  thje  King's 
cCitof  Com- own  name,  **  witness  Ourfelf  at /rr/?w/>y?^,'* 
i^onPicM.a.y.or  whcrever  the  Chancery  may  be  held.  In  the 
|io.  160.  court  of  Common  Pleas  all  actions  are  commenced, 
or  fuppofcd  to   be  commenced,  by  original  zvnt 

Iiifued  out  of  Chancery,  returnable  in  that  court; 
h'  pn  which  a  Ci^pJjs  in  tr^fpafs  quate  claufum  frept 
f •' 


I'  ti 


^HE    LAW8    0PENGLAND.  377 

made  out ;  and  if  the  party  is  to  be  held  to  bail, 
1  ac  etiam  is  inferted,  *'  and  alfe  in  a  certain 
plea  of  debt,  &c."  In  the  King's  Bench 
Ifo,  aftions  on  the  cafe,  trefpafs,  ejeftment,Cromp,Pn^ 
jplevin,  and  debt,  may  be  brought  by  j5:>^t7j/ '^ 
^iginalj  the  only  advantage  of  which  is,  to  pre- 
lude the  defendant  from  bringing  a  writ  of  error 
D  the  Exchequer-Chamber,  by  virtue  of  the 
Latute  27.  Eliz.  c  8. 

t.  Process  is  founded   on  judicial  writs,  and  wood't inft* 
ignifies  all  thofe  compuifory  modes  made  uft  of  s?©- 573- 
)etween  the  commencement  and  determination  of  Jj^^'/^'*!**.^ 
ifuit,  whence  it  is  called  mefne  procefs.     The  mofturuaor  Clen- 
jfual  method  of  commencing  an  adion  in  the^"»  ^^^  '^ 
Jing's  Bench  is  by  Bill  of  Middlefexj    fo  called 
^ecaufe   Middle/ex    is    the   county  in  which    the 
:ourt  generally  fits.  The  Bill  of  Middlefex  is  a  kind 
}f  capiasy  direfted  to  the  flieriff  of  that  county, 
!nd  commanding  him   to  take    the    defendant, 
and  have  him  before  Our  Lord  the  King  at  fFeft- 
mnfter,    on   a  day  prefixed,    to  anfwer   to    the 
plaintiff  in  a  plea  ot  trefpafs ;  and  when  once  the 
iefendant  is  in  the  cuftody  of  the  marfhal  or  prifon- 
teeper  of  this  court,  for  the  fuppofed  trefpafs, 
the  court  having  an  original  jurifdi<S:ion  over  that 
fence  J  the   plaintiff  may  proceed  againft  him  for 
iny  other  fpccies  of  injury. 

3.  Summons.     This    Bill  of  Middlefex  muft  be Cromp.  Pnc 
ferved  on  the  defendant  by  the  (heriff,  if  he  finds  |7^'^^  j^ 
bim  in  that  county;  but  if  he  returns  **  non  eft  in-sss- 
'*  ventuSy'  then  there  iffues  out  a  writ  of  /j///j/"-^"******* 
» the  (heriff  of  the  county  in  which  he  is  fuppofed 
^0  lie  bid;  and  ii;  general  the  latitat  is  ufually  fued 
iut  upon  only  a  fuppofed,  and  not  an  aftual  hill  of 
Middlefex  ;  fo  that  a  latitat  may  be  called  the  firlt         * 
procefs  in  the  court  of  King's   Bench,  as  a  tef- 
'at urn  capias  is  in  the  Common  Pleas ;  but  if  the 
defendant  really  refides  in  Middlefex j  the  procefs 
null  be  by  Bill  of  Middlefex  only.     If  the  defen- 
dant cannot  he  ferved  (a)  with  thefe  writs  before  (^i)  Sce 
heir  return,  znalia^  and  pluries  may  iffue  ;  and  if«»-Geo.i.ci9« 
ae  refides  within  any  particular  franchife,  there  ^'.^q^*"^* 

muft 
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Crow?.  Prac.  muft  bc  a  fion  omittas  fued  out.   Originally,  the  Ac- 
^  fendant  might  have  been  arrefted  by  the  writ  of 

latitat^  for  a  fuppofed  contempt  of  court,  in  not 
.obeying  the  Bill  of  MidMefex  ;  but  by  ii.Geo.i. 
c.  29.  the  flieriif  or  his  officer  can  only  ferve  the 
defendant  with  a  copy  of  the  writ  or  procefs,  and 
with  notice  in  writing  to  appear  by  his  attorney  in 
court  to  defend  the  adion.  ^ 

Wood's  Inft.       4.  Arrest.     But  if  the  plaintiff  will  make  affi- 

ilyent.  306.  davit  that   the  caufe  of  aftion   amoimts  to  ten 

».  Co.  66.       pounds,  or  upwards,  the  true  caufe  of  adiion  (hall 

Cromp.  Prac.  \^^  expreflcd  m  the  writ,  and  the  defendant  may 

^.1U|>.S92.  he  arrefted  and  detained  until  the  return  of  the 

writ.     The   expreffing  the  true  caufe  of  aftion 

in  the  body  of  thewrit,  is  called  inferting  the  at    ■ 

etiam ;  the  bill  being  to  anfwer  the  plaintiff  in  a 

plea  of  trefpafs,  and  alfo  to  a  bill  of  debt ;  the 

complaint  of  trefpafs  giving   cognizance  to  tlic 

court,    and   that  of  debt  authorifing  the  arreft* 

<  The  fum  fworn  to  muft  be  indorfed  on  the  writ,  ' 

and  the  fheriff  or  his  officer  is  then  obliged  to  take 

him,  and  return  the  writ  with  a  cepi  corpus  indor- 

fccthcCafcof^^d  ^^®^^^"'       ^^  arreft  muft  be    by  corporal 

tJcncrai  Gan- fcizing  or  touching  the  defendant's  body,  after 

fc{,  Cpwp.  I.  ^vhich  the  bailiff  may  juftify  breaking  open  the 

houfe  where  he  is  to  take  him  ;  but  otherwife  he 

has  no  fuch  power ;  for  every  man's  houfe  is  his 

caftlc. 


f.'Saik.  608. 


Cromp.  Prac.       5-  Bail  Bond.  When  the  defendant  is  arrefted, 
33^45-  ^  ^     he  muft  either  go  to  prifon  or  put  in  fpecial  bail  to 
the  Iheriff,  by  entering  into  a  bond  with  furcties 
for  his  appearance  on  the  return  of  the  writ,  and  - 
this  is  called  the  bail  bond;  but  by  12.  Geo.  i,  jj 
c.  29.  the  ilieriff  can  only  take  bail  in  the  fura  I 
fworn  to  and  indorfed  on   the  writ ;  and  if  the  \ 
defendant  do  not  put  in  fpecial  bail^  in  the  manner 
after  defcribed,  the  plaintiff,  by  4.  &  5.  Ann.  c.  16.. 
may  take  an  alignment  of  the  bail  bond,  and  "^ 
proceed   againft  the  fureties;    or   if  he   be  i\(* 
latiiiiicd  with  the  bail,  he  may  eleft  to  rule  the 

ihcnf 
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r  to  return  the  writ,  and  bring  in  the  body, 
>roceed  againft  him  by  attachment. 

\ppEARANCE.  The  firftaft  oftheparties  in 
is,  that  the  defendant  appears  to  the  procefs 
ft  him,  by  (hewing  himfelf  in  court  in  perfon, 
/  his  attorney,  ready  to  anfwer  to  the  adtion. 
IS  performed  hy  filing  common  bail  in  the  King's 
li,  zndentering  appearance  in  the  ComAionPleas, 
defendant  has  only  been  fenred  with  procefs ; 
)y  putting  infpecial  bail^  or  bail  above ^  if  he  has 
arretted,  and  given  bond  to  the  ftieriff  in  the 
icr  before  dcfcribe4- 

Common  Bail   is    effected  by  making  ^n^^^       p 
,vit  that  the  defendant,  on  fuch  a  day,  was 47. 
mally  ferved  with  a  true  copy  of  the  Bill  (?/^^*^«»Mj^ 
lefeXj  latitat,   alias,  pluries,  or   whatever  the 
may  be,    and  entering  on  a  common  bail 
:  the  names  of,  thofe  imaginary  but  ufefiil 
>ns  John  Doe  and  Richard  Roe,  and  fuggefting 
the  defendant  w^s  delivered  to  them  as  hi^ 
By   5.  Geo.  2.  c.  27*  the   defendant  muff 
r  common  bail  to  be  filed  on  the  return,  or 
in  eight  days  after  fuch  return,  at  which  time 
Lttomey,  by  2  c.  Geo.  3.  c.  80.  muft  deliver  in 
y^arrant  to  defend  ;  and  if  this  is  not  done, 
plaintiff  niay   file  comrnon   bail   for    him, 
rcording  to  the  fiatute.'* 

■ 

Special  Bail,  or  as  it  is  fometlmes  called Cromp. Pmc* 
L  Above,  muft  be  filed  within  four  days  after53-6i. 
eturn  of  the  writ;  and  this  is  efTefted  by  pro-*o6i.    *^ 
ag  a  fhort  copy  of  the  writ,  together  with  the 
fwom  to,  and  entering  on  a  fpecial  bail-piece 
names  of    two  houfckeepers,  who,    if  their 
onfibility  fliould  be  doubted,  may  be  obliged 
u'STiFY  ;  which  is  nothing  more  than  fuftain- 
an  examination  by  Cuunfcl  in  open  court,  and 
iring  that    they   are  houfckeepers,    each    of 
n  worth  double  the  funi  for  which  he  comes 
3c  bail,  after  all  his  debts  are  paid ;  and  if  this 
*mony  be   not   performed   in  due  time,    the 

to 
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pUintiff  may  take  an  affignmcnt  of  the  bail  bond 
to  the'  (herifF  in  the  manner  before  defcribed; 
but  if  this  be*  once  eff'e<fled,  the  bail  below  are 
completely  difcharged.  The  foecial  bail  jointly 
and  feverally  undertake,  that  if  the  defendant  be 
condemned  in  the  aftion,  he  (hall  pay  the  colls 
and  condemnation,  or  render  himfclf  to  prifon, 
f.Show. toi.  or  the)r  will  pay  it  for  him;  and  therefore  ti)cy 
<.Moi.  231*  may  difcharge  themfelves  by  furrendering  the 
principal,  and  are  at  all  tim^s  entitled  to  a  warrant 
to  apprehend  him, 

S?^"",-  •        9-  Pleadings.       When  the  defendant  hasap- 
5.Com.Dig.i2.  peared  to  the  plamtin  s  writ,  the   parties  com- 
mence their  pleadings,     The  tirft  of  thefe  is, 

Cromp.Prac.  'j^jjE  DECLARATION,  ttarratto  ov  count^  ^cicnt' 
Jmpcy'tin-  ly  cajlcd  the  iale^  in  which  the  plaintiff  fets  fonh 
itruaorCier.  the  caufc  of  his  complaint  at  length,  with  the 
1.  R.  14a.  to  circupiftances  of  time  and  place  when  and  where 
v  JodMnft.  the  injury  was  committed  ;  fetting  precifely  forth, 
5?*-  .  by  proper  averments,  the  ^ift  and  every  thing  that 

Co. Lit.  17.     • -^  V  .1        a-  r  A^    k'  \  u-      • 

J03.  IS  or  the  eflenc^  of  the  action  ;  and  every  thing  is 

3.  Bl.  Com.     eflential  without  which  the  court  CQuld  have  no 
♦'^'  fufficient   ground   to    give  judgment,      In  iorrf/ 

aft  ions,  where  pofTeflipn  of  land  is  ^o  be  recovered, 
or  damages  for  an  aftual  trefpafs,  the  declaratioa 
muft  (late  the  injury  to  have  happened  in  the  very 
county  and  place  tlvit  it  really  did  happen;  but 
in  tranjitory  adtions  for  injuries  that  might  have 
happened  any  where,  as  debt,  flander,  &c.  the 
plaintiff  may  declare  in  what  county  he  pleales. 
This  is  called  laying  the  venue^  which  the  court 
will  order  to  be  changed  as  circumftances  may 
make  it  neccffary  to  the  interefts  of  juftice.  If  the 
plaintiff  negleft  to  declare  in  proper  time,  the 
aftion  may  be  tjonprojfed^  and  the  plaintiff 
amerced. 

impcy.B.R.       IMPARLANCE   is  a  proceeding  which  maybe 

Cromp.  125.    ^^^^  adopted  by  the  defendant  ;  for  after  defence 

made,  and  before  he  pleads,  he  is  entitled  to  one 

imparlance,  and  may  have  more  granted  by  con- 
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fcnt  of  the  plaintiff,  or  leave  of  the  court.  Therd 
ire  alfo  many  other  previous  fteps  which  may  be 
akcn  before  he  puts  in  his  plea,  according  to  the 
nature  of  the  adion  and  neceffity  of  the  cafe ;  as  a 
virw,  oyer,  aid  prayer  J  voucher,  parol  demur  y  SLtid  claim 
)fcogntzancey  all  which  will  be  explained  at  the  end 
rf  the  work. 

Plea.  When  the  plaintiff  has  declared,  it  is  In-  jBi.C01n.301* 
nimbent  on  the  defendant  to  make  defence  arid  vvood's  inft. 
)i^ji.     Pleas  arc  of  two  forts  ;  dilatory  pleas,  and  580. 
"ileas  to  the  aSliort.     Dilatory  pleas  are  either  to  the  ^'^  ^^^  "*r 
^^urifJicfion  of  the  court,  as  that  it  ought  not  to  take 
cognizance  of  the  matter ;  of  to  the  difability  of 
the  plaintiff,  as  that  he  is  an  alien,  enemy,  &c.  ; 
dr  in  abatement ^  for  fome  defeft  in  the  writ  or  de- 
claration.    A  plea  to  the  adbion,  is  either  confefling 
or   denying   the   complaint  ;    confeflion,   as  by 
entering  a  cognovit  aaionem;  or  denying,  as  by 
pleading  the  general  iffue  of  not  guilty,  non  djfumpfity 
nil  debet  J  fefr.  according  to  the  nature  of  the  adlion ; 
Or  by  A  SPECIAL  Plea  in  bar  of  the  plaintHJ^'s 
demand^  as  a  general  releafe,  accord  and  fatif- 
faftion,  infancy,  or  juftification,  or  the  ftatutes  of 
limitation /"^y  .     An  Estoppel  (b)  likewife  may  (i)  Vidtpoit 
be  pleaded  in  bar.     It  is  a  rule  in  pleading,  that  a 
fpecial  plea  amounting  only  to  the  general  iffue  is 
bad  ;  but  the  defendant  may  ftate  his  title  fpecial- 
ly,  although  it  amount  only  to  a  total  denial  of 
the  charge,  if  he  goes  on  to  give  colour  to   the 

(a)  Bf  32.  Hen>  8*  c  i.  the  personal  actions  are  limited 

tioc  iimitedf  beyond    which    no  C3^:r^^ar/,  cxceptairaulc,battery9 

plainttflFcan  Jajr  his  caufeof  a£^ioa  raayhemt  and  imprifonmcntf  which 

i&AWJttT  OP    RI6HT>  \%  fixtf  inuft  be brouj',ht  \vithin/««r  y^flfi, 

Mdtr/;  in  POSSESSORY  ACTIONS,  and  anions  for   words   within 

Mitbe  feifinofone's  anceftort  in  t^o  yeari.     By  31.  /sV/s.  c   5. 

andsy  or  on  their  or  one's  own  penal    a6lions    (hall   be    bioughc 

fifin  in  rentsy  fuittt  and  fervices,  within  two   years,  and    qui  tarn 

^fifif  years  i  in  actions  real,  a£lions  within  one  year  \  and  by 

IB  one's  own  po(refiion»  except  fur  10.  U^ili.  3.   c.  14.   no  writ  of  er- 

Arowh^t  thirty  years '     By   zi.  ror,/r/r^//w/ai,  or  other  fuit,  (hall 

tir*  x.'c- 1>  and  9.  Geo*  3.  c.  r6<  be  brought  to  reverfe  any  jud;;- 

poiTcifion  ofjixty  years  is  a  bar  n^cnt,  fine,  or  recovery,  for  error» 

l^nitl  the  king  jand  by  ai.  7«r.  uniefs    it    be   profecuted    within 

>c*  1 6-  in  writs  of  formedon  and  tujcnty years*                                                  * 
9SkmeaX9     twenty   years* ^    AH 

plaintiff. 
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plaihtiff,  and  by  that  means  refers  the  confideratioit 
of  the  queftion  to  the  court  inftead  of  the^^^ry;  but 
if  he  do  not  totally  deny  the  charge^  or  give 
colour,  the  plaintiff  may  reply. 

•  ■  *     • 

Woods Inft.  A  Replication  is  an  a;nfwer  to  the  dcfen- 
c^^Lit  o  d^n^*s  fpecial  plea  ;  and  this  anfwer  may  be  ei- 
^  '^  ^'  ther  by  traverfin^  the  plea,  or  denying  the  whole 
or  fome  material  point  of  it  ;  or  by  confeffing  the 
matter  which  the  defendant  has  pleaded,  and  then 
avoidirrg  it  by  fome  neW  matter  confident  with  the 
declaration.  To  this  replication  the  defendant 
may  rejoin,  or  put  in  an  anfwer  called  arejoinderj 
and  the  plaintiff  may  anfwer  the  rejoinder  by  a 
suR-REjoiNDER  ;  upon  which  the  defendant  may 
rebut  by  a  rebutter  ;  and  the  plaintiff  furrcbut 

by  A  SUR-REBUTTER. 

The  moft  general  rules  with  rcfpcft  to  pleading 
are  the  following  : 

Co.  Lit.  joj.       I ,  GoobMatter  muft  be  pleaded  in  right formi 

Cr'Tjac'.sVa.*/^'^'^^*  ^^^  due  Order;  but  that  which  is  only 

inducement  or  conveyance  to  the  fubftance,  need 

not  be  fo  certainly  alledged  as  that  which  is  the^i/i 

of  the  plea,. . 

Rcxv.Hornc,     2.    There   are   three  kinds  of   certainties  in 

Cowp. 68»»    pleading:    First,  Certainty  to  a  certain  intent 

m  general.     Secondly,  Certainty  to  a  commoa 

Co.  Lit.  30.    intent.    Thirdly,  Certainty  to  a  certain  intent  in 

5.  Co.  III.    every  particular.     The  laft  is  reje&ed  in  all  cafes, 

except  in  eftoppelsy  as    partaking   of  too  much 

fubtilty.    The  fecond  is  fufficient  in  defence,  as 

pleas  in  b)ar.     The  firft  is  required  in  all  charges 

Bofugi.  158,    OK  accufations,  in  counts  and  replications,  and  in 

(fVs")^^       return  to  writs  oi  mandamus  and  habeas  corpus ^  and 

mejans  what,  upon  afair  and  reafonabieconftm&ion, 

7.^Co.*4ol°^'  may  be  called  certain  without  recurring  to  poffi^ 

]>yer/x<. '    fa<$ts  ;  for  that  which  is  apparent  to  the  coiut,and 

^•j^*^^^g     ajipears  from  a  neceffary  implication  in  the  rccordy 

4.Biic.Ab.  i.riccd  not  be  averred. 

3.  £v»t 
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J,  Every  man's  plea  (hall  be  taken  rtioft  ftrongly  Co.  Li^.  joj. 
againft  himfelf,   as  every  perfon  is  prefumed  to 
inake  the  moft  of  their  own  cafe. 

4.  What  the  parties  admit  by  their  pleadings »•  Mod- j. 
(hall  be  taken  for  granted,  though  the  jury  find 
otberwife. 

5.  It  is  not  enough  for  the  plaintiff  to  deftroy  Co.  Ln .  3#j* 
the  defendant's  title,  but  he  muft  prove  his  own  a 

better  ;  for,  Melior  eft  conditio  defendentis.  - 

6.  The  parties  muft  not  depart  or  vary  from  the  3-  Bl-Co». 
iitU  or  defence  they  have  once?  refpeftively  infifted  **^* 

on ;  and  therefore  the  replication  muft  fupport  the 
declaration ,  and  the  rejoinder  muft  fupport  the  plea. 

7.  Ever  Y  plea  muft  be  fimple,  entire,  connefted,  3-  Bl.  Coou 
and  confined  toone  fingle  pomt,  and  not  entangled  ^^^/lj^^- 
with  a  variety  of  diftinft  independent  anfwers  to  303. 

the  fame  matter ;  but  by  the  4.  &  5.  ylnn.  c.  16.  a^^®^  '^ 
man,  with  leave  of  the  courts   may  plead  t>^o  or 
oaore  diftindt  matters. 

Issv E f  exituSf  is  the  end  of  the  pleadings  ;  for  3-Bl.C0n1.j14* 
ftrhen  the  pleadings  are  brought  to  a  point  which  is  J-^*^*^*^-^^^^ 
i^r;«^^onthe  one  fide,  and  denied  on  the  other.  Finch,  c.  «• 
tUe  parties  are   faid  to   be   at   iffue.      An   iirue^'*^'*^ 
nuft,  therefore,  confift  of  an  afHrmative  and   a  ^^** 
Negative,  upon  which  a  trial  may  be  had,  and  the 
CDurt  give  judgment.     Ifliies  arc  of  two  kinds  ; 
upon  wtf//^r  of  law,  or  upon  matter  offa5i.     An  ilFue 
joined  upon  matter  of  law  is  to  be  "determined  by 
the  judges  ;  and  this  is  called 

A  Demitrrer,  which  fignifies  an  abiding  in  Finch,c.4«. 
print  of  Uw,  and  a  referring  to  the  judgment  of  the  ^°^^*^"  7*' 
iourt/ whether  the   declaration   or  plea  of   the3.*Bi!conM»^ 
idverfe  party  is  fufficient  in  kw  to  be  maintained.  Wood's  inft. 
II  Demurrer  is  either  general  or  fpecial ;  general,  ^*^* 
yhcrc  there   is  no    caufe   particularly  fet    forth; 
pccial,  where  by  the  ftatutes  of  27.  Eliz.  c.  5.  and 

4.  &  5. 
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4;  5c  5.  ^nn.  c.  16.  the  caufes  in  which  the  part) 
apprehends  the  deficiencies  to  confift  are  fpecifieA 

Wood's  Inft.       An  Issue  of fa3  is  where  the/j(3  only,  and  no< 
^  ^"  the  law,  is  dilputcd  ;  and  in  this  cafe  the  truth  of 

the  matters  allcdgcd  mull  be  examined  by  trial* 

Trial  is  an  examination  of  the  truth  of  the 
jpoint  in  iffue,  or  of  the  queftion  between  the 
parties,  by  thofe  means  which  the  law  haspre- 
fcribcd  ;  as, 

tckXit^ii?.  i^  Trial  hy  record^  which  is,  where  a  matter  of 
^.^^'o.  <y  record  is  pleaded  in  any  aftion,  as  a  fine,  judg* 
ment,  or  the  like,  and  th«  parties  join  iffue  upon 
^'  nul  tiel  record^*  or,  ^*  that  there  is  no  luch 
record  exiftirig  ;^*  in  which  cafe  the  queftion, 
Whether  there  is  fuch  a  record,  or  not  ?  can  only 
be  tried  by  the  production  of  the  record  itfelf. 


9  Cp^  .•o-  2.  Trial  by  infpeBion  ;  as  upon  a  writ  of  mar 

i.^RolK  Abr.  ^^  reverfe  a  fine  levied  by  an  infant ;  or  in  an 
a.'  Roll.  Abr.  audita  querela  to  avoid  a  recognizance  acknowledged 
57J  ^^^  ^  during  a  minority  ;  or  in  a  plea  of  mayhem^  where 
Wooa'^  inii.  the  fact  of  mfancy  or  mayhem  fhall  be  tried  by  thC 
5^+*  iiifpeclion  or  exatitination  of  the  court. 

3.BKCom.3s>  j-  Trial  by  Certificate  is  allowed  where  the 
Cai.it.74ft^i.  evidence  of  the  perfon  certifying  is  the  only  proper 

9- Co.  14.   3i«       .        .  r      1  •  •         j-j'  /!• 

W'.wd'i  Inft.  criterion  of  the  point  in  dilpute  ;  as  queltionJ 
5^4-  concerning  the  cuftoms  of  London  (hall  be  tried  by 

the  certificate  of  the  Lord  Mayor,  through  the 
mouth  of  THE  Recorder  ;  concerning  the 
abfence  of  pcrfons  with  the  king  in  his  wars,  by 
the  certificate  of  the  Marshal  ;  concerning 
imprifonmcnt  in  a  foreign  country,  by  the  certifi- 
cate of  THE  Mayor.  Alfo  matters  of  eccleliaf' 
tical  jurifdiftion,  as  marriage,  general  baftardyi 
excommunication,  orders,  and  iuch  like  matteri 
Ihall  be  tried  by  the  bilhop's  certificate. 

4.  Tku* 


V 
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4.  Trial  iy  w:tneJfL%  as  in  a  writ  off  doWcr,  ^Vood's inft. 
Where  the  iflueis,  Whether  the  hufband  be  living  584. 
or  no  ?  here  two  witneffes,  at  lead,  are  reqiiifice^  ^  Hi.Co«: 

ccaufe  this  trial  is  by  witneffes,  and  not  by  jury. 

5.  Trial  by  wager  of  law.  Wager  of  Law  is  ah  '^v'aod's  inft; 
oath  taken  by  a  defendant  at  the  bar,  that  he  oweth  3-^1.  Coirf. 
notthedebt  demanded  of  himupon  ajimple  contrail ;  348* 
but  herauft  bring  with  him  eleven  of  his  neighbours, 
orfo  many  pcrfons  as  the  court  fliall  order,  that  will 
avow  upon  their  oaths  that  they  believe  he  fpeaks 
the  truth.     But  this  fpecies  of  trial  is  in  many  cafes 
abolilhed,  and  in  others  quite  out  of  ufe; 

6.  Trial  by  battle  is  df  gi^eat  antiquity,  bilt i^ugda1c'«. 
much  difufed,  though  ftill  in  force,  if  the  parties  ?"sr^J""V 

'    chule  to  abide  by  it.     In  civil  matters,  it  can  only  i.  RuQi.  Coll. 

be  had  upon  iffuc  joined  in  a  writ  of  right.  790- 

3*  iq^^*  15** 

« 

7.  Trial  by  jury,  or  by  twelve  men^  ^^  the  ^ood't  int 
common  method,  and  daily  pradtice,   by  which  586. 
iJiatters  of  faHzxz  decided,  although  they  may  alfo  ^.  ^?**  *^- 
take  upon  themfelves  the  knowledge  of  the  lawy  Co.^LitTijV 
and  find  a  general  verdi£l ;  but  they  more  frequent-  **'• 

ly,  in  matters  of  doubt  or  difficulty,  find  a  Jp^cial^l  q^  ^5- 
.iferdi8.    Trials  by  jury,  in  civil  caufes,  are  ordi- Cr*.  Car.  4i4* 
Hary  and  extraordinary.     The  extraordinary  trials  ^•^-  ^'  *^* 
of  this  kind  are :   ift.  By  the  Grand  Assize,  inJccMr.HaJi 
which  a  writ  de  magna  ajfifa  eligenda  is  diredted  to  gravc't  note 
thefheriff  to  return  four  knights,  who  are  to  ele£t  ^.^h.^b.^'^ 
.and  chufe  twelve  others  to  be  joined  with  them  to  ' 
try  the  matter  of  right.     2dly,  By  an  Attaint, 
^hich  is  a  procefs  commenced  againft  a  former 
^ry  for  bringing  in  a  falfe  verdid:.     The  jury  in 
Sthis  cafe  muft  confift  of  twenty-four  of  the  beft  men 
^  the  county,  who  are  called  the  GraJjd  Jurt 
the  attaint^  to  diftinguifti  them  from  the  firft,  or 
Exit  JtrRY ;  and  thefe  are  to  hear  and  try  the 
nels  of  the  former  verdifti     The  ordinary 
al  by  Jury  is^  where  an  iffue  is  joined  upon  a 
atter  of  faft,  in  the  manner  already  defcribedi 
n  this  cafe  the  court  awards  a  venire  facias  to  tiIe 
Bs&iFF  of  thecQunty  in  which  \kit  venire  is  laid, 
J  C  c  or 
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or  if  the  (herifTbe  a  party,  or  related  to  eithc 
ia\  And  if  the  parties,  to  the  Coroner(/j),  commanding 
SufcforV^*^  to  caufe  TWB.LVZ  free  and  lawful  men  of  the  b(3 
direamg  it  to  his  county  to  appear  and  try  the  caufe  the 
^®*oNERs,  it  return  of  the  fam^  Term  in  which  iffue  is  joii 
cd  to  Eli-  ^^^i.  Hilary  or  Trtntty  1  erms,  which,  from 
20RS,  or  per- making  up  the  iffues  therein,  are  ufually  ca 

v^^iI^fd^Y  \(f^^^^^  Terms.    But  this  being  matter  of  form, 

tkc  court  to     jurors  names  only  are  returned  on  a  paneLj 

execute  the      oblong  piecc  of  parchment ;  and  they  not  app 

r.Duncombc's  i^g>  ^habeas  corporajuratorum  in  the  common  pi 

Trial/#ri*ii//,  and  ^dlftringas  in  the  king's  bench,  iffues  to  coo 

^**  their  appearance  on  the  day  appointed  at  fViftmin 

and  the  entry  on  the  record  is,  that  the  jui 

refpited,  through  defedl  of  jurors,  until  the  firft 

of  next  Term,  then  to  appear  at  IVefiminftery 

friuSj  unlefs  before  that  time  the  juftices  affig 

Sec  1.  Dun-    to  take  affizes  Ihall  have  come  to  the  count] 

^J!^^\7l\  which  the  action  is  laid.     And  as  the  judge 

Sttund.  p.  c.  lure  to  come  and  open  the  circuit  commimoi 

^s^-  the  day  mentioned  in  the  writ,  the  flieriflf  1 

1*.  Bac.  Abr.    mons  and  returns  this  jury  to  appear  at  the  aff 

•4o8.  and  there  the  trial  is  had  before  the  juftice 

affize  and  nifiprius. 

The  jurors,  as  they  come  to  the  book  t( 
fworn,  may  be  challenged. 

Co.Lit.i55.b.      Challenges  are  of  two  forts.  Challekg 

Brafton^bk.  3.  f}j^  arraj^  which  is  an  exception  to  the  whole  pj 

yictilbk.!.    on  account  of  fome  partiality  or  default  m 

«-3»«  fheriff;  or.  Challenges  to  the  polls j  whicl 

1  "uon.^8^.'^  exceptions  to  particular  jurors ;  as  if  a  lor 

a!  Roll.  Abr.  parliament  be  impanelled;    or  if  a  juror  b 

^3^«  alien  born,  or  have  not  a  fufficient  eftatc;  < 

][*.*2we,l7i!    the  juror  be  of  kin  to  either  party  within  the  i 

degree,  which  is  called  a  principal  challenge  ; 

the  juror  be  too  intimate  an  acquaintance, 

under  any  other  probable  circumftance  of  f 

cion,  which  is  called  a  challenge  to  the  favor 

'  validity  of  which  muft  be  left  to  the  dctern 

tion  of  the  triors :  (o  alfo  a  conviftion  of  trea 

felony,  perjury,  confpiracy,  or  the  like,- is  a  j 

caufe  of  challenge.    And  if  by  mea^s  of  ci 

challeni 
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iallengcs,  or  the  non-appearance  of  the  jurors,  lo.Co.  tot. 
lereare  not  afufiicient  number  left,  either  party  ©s- 
lay  pray  a  tales,  or  a  fupply  of  fuch  men  as  were  f.Ro^AM7l. 
turned  upon  the  firft  panely  or  a  fales  de  circum- t.Ld.R^y. 
mtibus^  ot  fuch  perfons  who  are  qualified  as  may  "7o. 
z  prefent  in  court.  See  Gilbert** 

The  jury  are  then  fworn  to  try  the  ijfue  according  Jf*^^^  ^*'" 
\the  evidence.  Co.  Vw  lU. 

The  firft  and  moft  fighalrulc  of  evidence  is,  that  SccMfJ"^*^ 
man  muft  have  the  utmoft  evidence  the  nature  of  the  fa£l  p"-^^^  ^h  edit.- 
capabkof'y^  forthe  defign  of  theLawis  to  come  to  p.  m  lo  f. 
jid  dcmonftration  in  matters  of  right ;  and  there^^*- 
;n  be  no  demoriftration  of  a  fadt,  without  the  beft 
idcnce  that  the  nature  of  the  thing  is  capable  of : 
efs  evidence  doth  create  but  opinion  and  fur- 
ife,  and  does  not  leave  a  man  the  entire  fatif- 
flion  that  arifes  from  demonftration ;  for  if  it 
:  plainly  fcen  in  the  nature  of  the  tranfaftion. 
It  there,  is  fome  more  evidence  that  doth  not 
pear,  the  very  not  producing  it  is  a  prefumption  that 
would  have  detected  fomething  more  than  appears 
eadjf ;    and  therefore    the  mind   does  not  ac- 
ie(ce  in  any  thing  lower  than  the  utmoft  evi- 
nce the  fadt  is  capable  df. 

Evidence  arifes  from  feveral  forts  df  teftimony,  i.  Bac.  AhicV 

d    is   either    written   or    unwritten.     Written  *^5*  ^^^' 

idence  hold  the  firft  place  in  the  fcalc  of  proba- 

lity  ;  ^ndcdnfifts  of, — i.  Records.     2.  Ancient 

eds  of  thirty  years  (landing,  which  prdve  them- 

tvcs.     3.  Modern  deeds,   and   dther   writings, 

lich  muft  be  attefted  and  verified  by  the  parol 

idence    of  witnefles.      Unwritten  evidence  is 

at  which  confifts  of  proofs  from  the  mouths  of 

tneffes.    The  following  are  the  principal  gene* 

.  rules  relating  to  evidence  : 

I.  The  copies  of  public  records  milft  be  allowed  Gilbert's  .Ldl> 
evidence  ;    for   fince    you    cannot   have  -  the  of  Evid.  s. 
ieinal,  the  beft  evidence  that  can  be  had  of  them  ^^ji-N-P-i^i* 

^         ''  .  .      f.  .  .  I.  Mod.  ii7« 

a  true  copy ;  but  a  copy  01  a  co^  is  no  evidence,  Saik.  285. 
Kthat  is  not  the  beft  evidence  ;  and  the  farther  *•  B«c.  Abr, 
la  thing  liesfrom  the  firft  original  truth^  fd  much*^°^* 
ie  weaker  muft  the  eirideiice  be. 

C  c  1  i.  A 
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Bull.  N.  P. 
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Skin.  623* 
Co.  Lit.  225 
3.  Lev.  3*7 


3.  Bh  Com* 
368. 

Gilbert,  95- 
3.  Atk.  114 


Gilbi  95- 
^.  Co*  6S« 

1.  Co.  155- 

2.  Bac.  Abr 
309. 


1.  A  COPY  of  any  public  record,  authentica 
by  the  perfon  trufted  for  that  purpofe,  may 
given  in  evidence,  without  being  proved ;  bv 
copy  given  out  by  an  officer  who  is  not  trufted 
CafesmCrown  ^h^tpurpofe,  cannot  begiveninevidence,untili 
^'  ^*         proved  to  have  been  examined  with  the  origi: 

3.  If  it  be  pofitively  proved,  that  a  d< 
which  is  written  evidence  of  a  private  nature, 
burned  or  loft,  then  an  attefted  copy  may  be  ] 
duced,  or  parol  e^vidcnce  be  given  of  its  come 

4.  A  COPY  of  a  deed  is  good  evidence,  wl 
the  deed  is  in  the  defendant's  hands,  and  he 
not  produce  it ;  but  w  here  the  efFeft  or  conten 
a  deed  are  proved,  and  the  deed  is  afterw 
given  in  evidence,  and  they  difagree,  the  ( 
itfelf  (lull  controul  the  other  evidence. 

5.  As  to  parol  teftimony,  it  is  a  general 
that  no  man  can  be  a  witnefs  forhimlelf,  but 
the  beft  witnefs  that  can  be  againft  himfclf ; 
from  hence  it  follows,  that  huft)and  and 
cannot  be  admitted  to  be  witnelles  for,  or  ag 
each  other  :  But  there  are  fome  exceptions  tc 
rule  ;  for  a  party  interefted  will  be  admittec 
the  fake  of  trade  ;  or  where  no  other  evider 
reafonably  to  be  cxpefted;  or  where  the  poffi 
of  intereft  is  very  remote. 

6.  Persons  who   are    ftigniatized  by  h 
been  convifted    of  treafon,  felony,    and 
crimen  fclfiy   as  perjury,  forgery,    and  the 
cannot  be  witnefl'es. 

7.  No  evidence  of  difcourfe  with  another  c 
given  in  evidence  ;  but  the  man  himfelf  nr 

8.  In  every  iffue  the  affirmative  is  to  be  pr 
BuU.N.P.298.  for  a  negative  cannot  regularly  be  proved 

one  affirmative  witnefs  countervails  the  pr 
fe\"eral  negatives,  becaufe  the  affiniiativ< 
fwear  tnie,  and  the  negative  alfo  :  but  to  th 
there  is  an  exception  of  fuch'cafes  where  d 
*  prefumes  the  affirmative  contained  in  the  iffi 

9.; 


Gilb.  119- 
a.  Atk.  61 5. 

Bull.  N.  P. 

Co'  Lit  6. 

Cafes  in 

Crown  Law» 

30. 

a.  Lev*  231* 


BuU.  N.  p. 

Salk*  690- 
Cafes  in 
Crown  Law, 

3«2 

3.  Bl.  Com. 
368 
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9'.    Violent   prefumptionSj   which  arife   from  theGiIb.157,. 
proof  of  circumftances  necejjarily  attendant  on  the  Co.  Lit. «. 
tadt  ;  and  probable  prefumpt ton y  which  arifes  from  3. BU  Com. 
fuch  circumftances  as  ufually  attend  the  faft,  when  ^^^* 
the  fa6l  itfelf  cannot  be  proved,  ttand  inftead  of 
the    proofs   of    the   fafts   until  the  contrary   be 
proved:  for,  Scabifur prefumptiom  donee  probeiur  in ^o^Ut^^j^. 

contrarium  ;  but  light  and  ralh  prefumptions  weigh 
nothing  in  the  fcale  of  evidence  (a). 

The  jury,  after  the  proofs  are  fummed  up,  are  to 
confider  ot  their  verdidt. 

A  Verdict  is  either  privy,  public,  or  fpecial.-—  3-  Bi.  Com. 
A  PRIVY  Verdict  is  when  the  judge  hath  left  or^^-,^  j  ^ 
adjourned  the  court,  and  the  jury  being  agreed,  597. 
obtain  leave  to  give  their  verdid  to  the  judge  ^^- ^^*-**^- 
out  of  court;  but  this   is    of  no    force    unlefs  ,^aj.  *^'     ^ 
afterwards  affirmed   by  a   public  verdid,  given  Strange,  514^ 
openly  in  court,  wherein  the  jury  may  if  they  pleafe  pV^i*™r»To' 
vary  from  their  privy  verdi6l  :  but  if  the  judge  i.Duncombe'* 
adjourns  the  court  to  his  own  lodgings,  and  there  Tyal^^r  Pm^ 
receives  the  verdift,  it  is  b,  public  and  not  a  privy^^ ' 
vcrdift. — A  Public  Verdict  is  that  in  which  the 
jury  openly  declare  to  have  found  the  iflue  for  the 
plaintiff    or    for    the    defendant, — A     special 
Verdict  is  when  the  jury  fihd  the  fpecial  matter 
orthefadt  at  large,  and  leave  it  to  the  judges  to 
^ermine  what  is  the  law  that  arife$  from  the  faft  ;  » 

l)ui,  as  we  have  already  obferved,  they  may,  if 
*hey  think  proper,  judge  both  of  the  law  and  the 
ftft,  and  find  a  general  Verdict,  in  the 
affirmative  or  negative,  on  the  iflue  that  is  joined. 

I    Judgment,  judicium^  quafi  juris  diSlum,  is  the 3.Bi.Gom.3«4, 
determination,  decree,  or  fentence  of  the  court  on  food's  inft. 
^e  fuit.    Judgments  are,  upon  default ;  upon  con-  Co!'Lit 
f^on  ;  upon  demurrer,  or  iflue  in  law  ;  and  upon  167.  "*  ^^' 
Pfrdi£tf  QT  iflue  in  faft;  and  they  are  alfo  either '''"«^^  4^**- 
ff^ierlocutoty  or  Jinal.  ^'  *°^-  ^^i\ 

«^  C«)  Wc  have  here  noticed  the  fame  both  in  civ  1  andcrimi- 
mHeof  the  Uadiogpoibts  refpc6t-  nal  proceedings,  we  refer  to  the 
**IC  evidence  in  civil  fuits  ^  but  latter  part  of  the  fubfequent  Sec- 
"^  U  it  now  fettled*  a.  Term  Rep.  tion  for  further  information  oq 
^t  that  tberul^  of  f  vidence  is  this  fqbjp^t 

C  c  3  AJuDqMf;^? 
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1.  Cromp^on^s       A  JUDGMENT    BY    DEFAULT    is  that    which  1^ 

Praaict,  aSo.  ^[y^^  (q^  ^^^  non-appearance  of  the  defendant  iiv 
court,  or  for  not  pleading  in  proper  time,  if  tho 
plaintiff  has  filed  appearance  for  him,  or  held  hinx 
to  bail  according  to  the  ftacute. 

|.  Crompton's       A    JUDGMENT     BY    CONFESSION    IS    when    the 

fraaicc,  309.  defendant  or  his  attorney  enters  a  cognovit  adlionem\ 

3.  Biirr.  H7«-Qj.  ^  ^^^  yj^^  infortnatus.    This  is  often  done  by 

C^nfent,  with  zjay  of  execution  till  a  certain  time, 

to  fave  charges,  where  the  adion  is  juft,  or  the  law 

furniflies  no  defence. 

Ld.  Ray.  A   JUDGMENT    ON   Demureeb   is  whcnthc 

^©47-  defendant  pleads  an  ill  plea  in  bar, and  the  plaintiff 

^Ttt,  demurs   in  law    upon  it,    and   the   court   gives 

'    '  judgment  for  the   plaintiff  to  recover  his  debt, 

damages,  and  cods. 

3..pi.Comi        A  Judgment  upon  Verdict  is  the/j/ofdie 
3*7;  ,  court,   to    cairy   the   verdidt  of   the  jury   into 

PraftTcTrjij!  execution ;  bur  this  cannot  be  entered  till  the 
next  Term  after  trial  had,  andthatupon  notice  to 
the  other  party  ;  and  it  may  be  lufpendcd  by 
granting  a  new  trial,  or  arretted  for  error  on  the 
face  of  the  record, 

5eeMctcalfs        INTERLOCUTORY  JUDGMENTS    are    fuc}>    as   arC 

Cafe,  11^  Co.  given  in  the  middle  of  a  caufe,  upon  fomc  plea, 

Co.  Lit.  x68.  proceeding,  or  default,  which  is  only  intermediate, 

'   *  and  does  not  finally  determine  or  complete  the 

fuit ;  as  in  pleas  of  abatement,  where  the  judgment 

is  refponde&s  oujler  ;  or  where  the  ri^htoiiht  plaintiff 

is  only  eftablilhed,  but  the  quantum  of  damages  not 

afcertained,   as  in  the  cafes  already  mer^tioned  of 

».  Crompton's  default,  or  nihil  dicitj  cognovit  aSHonem,  and  nonja^ 

fraaice,  t^i' informatus ;  in  which  cafes  a  Writ  of  ENQUiRt 

iffues  to  the  (heriff,  to  fummon  a  jury  to  ^//pV^ 

^hat  the  amount  of  the  damage^  are. 

I. Croippton*$     Final  Judgments  are  fuch  as  at  once  put-n 
*W»«:»  *79-cndtothe  a^^tion,   and  when  entered  entitle  li^c , 
party  to  proccfs  of  execution. 

Execcttioji 


\ 
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Execution  is  the  obtaining  adtual  poffeflSon  of  vvood,6*i. 
any  thing  acquired  by  judgment  of  law.     Writs  Co.  Liu  154, 
of  execution  are,  *•  i"^'  394- 

1.  Habere  facias  felfinam^  or  writ  of  feifin  of  a  ^-  ^**  ^*'"*' 
freehold,  where  the  plaintiff  recovers  in  an  adion  ***' 
real  or  mixed,  wherein  the  feifin  or  poffeffion  of 
lands  is  awarded  to  him. 

2.  Habere  facias  pojfejjienemy  or  writ  of  poflfeflion  3-.B1.  Com. 
of  a  chattel  intereft.  ♦'*• 

3.  De  clerico  admit  teHdo,v/hich  is  a  judicial  writ  di-  Year  Book, 
icfted,not  to  the  (heriff,  as  in  the  two  former  cafes,  ^^'^^'^'  3» 
but  to  the  bifhoporhis  metropolitan,  rcquiringthem  f.  n!'b.  89. 
to  admit  and  inftitute  the  clerk  of  a  plaintiff  who  ^y**"*  v^-  3«T' 
has  recovered  a  prcfentation  to  a  benefice  in  a 
^uare  impedit  or  affife  oi  darrein  prefentment. 

\       4*  A  Jpecial  writ  of  execution  iflues  to  the  (heriff  Law  of  Ex*» 
]    in  all  cales  where  the  judgment  is,  that  fomething  ^^^^^^*  ^h 
\    fpecial  be  dpne  in  order  to   compel  the  defendant 
I    to  do  it ;    as  in  an  aflife  of  nufance,  where  the 
r  *  judgment  is,  quod  amoveatur  ;  or  in  replevin,  a  writ 
i'  'de  retorno  babendo,  and  the  like. 

Executions  in  Actions,  where  money  only  1.  Crompton't 
is  recovered  as  a  debt  or  damages,  and  not  anyP«aicft  33^* 
fpecific  chattel,  are  of  five  forts  : 

\ 

\.       I.  Capias  adfatisfaciendumy  the  intent  of  which  is  3.  Bi.  Com. 
to  imprifon  the  body  of  the  debtor  till  fatisfaftion  ^,^ 
be  made  for  the  debt,   cofts,  and  damages;    itco?Lii.  iVv 
therefore  doth   not  lie  againft    any     privileged  3- Co.  n. 
perfons,  as  peers,  membersof  parliament,  executors,  p.^'tof '  - 
adminiftrators,  or  fuch  other  perfon  as  could  not   '    '   '  '  ' 
*  be  originally  held  to  bail.     This  is  a  writ  of  the 
j/iiigheii nature ;  and  therefore,  when  once  executed, 
no  other  procefs  can  be  fued  out  againft  his  land 
or  goods,  except,  by  21.  Jac,  !•  c  24*  the  party  , 

die  in  execution  (a). 

C  c  4  Fieri 

(d)  By  3s.  Geo.  i*  c  t8.  com-'    a  defendant  charged  in  execution 
lAoaly  callcil  the  LoRUs*  AcT|if    for  any  deUt  icfs  than  lool.  will 

furrpndcif 
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Croniptoji-i»         2.  Fierufacias,  which  commands  the  Hicriff  that 
fra  ice,  353-  j^^  ^^^^y^  f^^  ^^  ^^^j^  ^f  ^y^^  ^Wj  and  chattels  of  the 

defendant  the  fum  or  debt  recovered.  This  writ 
lies  ag:;inll  privileged  perfons,  peers,  &c.  as  well 
as  common  perfons ;  and  againft  executors  and 
adminiftrators,  with  regard  to  the  goods  of  the 
deceafed. 

5.B1.  Com.  2.  A  levari  facias  is  a  writ  of  execution  which 
^inch,4ri.  afteds  a  man's  goods  and  the  profits  of  his  lands  j 
Braaon,44o«  and  by  virtue  of  which  the  (hcriff  may  feize  all  his 
16  V  ^^'  ^^  g^^ods,  and  receive  the  rents  and  profits  of  his 
ThcRegfter  lands  till  fatisfiiftion  be  made  to  the  plaintiff. 
jfvvriif,3oo.  ThJs  js  the  mod  antient  judicial  procels  of  the 
txccuLTj.  l^^v>  ^^^^  y\ix\t  ufe  is  now  made  of  it,  the  remedy 
'  by  elegit y  which  takes  poffeffion  of  the  lands 
themfelves,  being  much  more  effedtual. 

Gilbert'*  4.  Elegit  is  a  judicial  writ,  given  by  the  ftatutc 

f*lnft!|94.  oi  PFefi.  2.  c.  13.  either  upon  a  judgment  for  a 
Crompion's  debt  or  damages,  or  upon  the  forfeiture  of  a 
fmaice,  3 5^. recognizance  taken  in  the  king's  court;  for,  by 
the  Common  Law,  land  was  not  liable  to  any 
.debt,  bccaufe  the  debt  was  contracted  upon  the 
perfonal  fecurity  ;  but  by  this  writ  two  things  are 
done: — ift,  The  goods  and  chattels  of  the  de- 
fendant, pr^terea  boyes  et  afros  de  carrucdy  are 
delivered  to  the  plaintiff;  and,  idly,  the  moiety 
of  his  lands  and  tenements.  The  goods  arp  not 
fold,  but  delivered  to  the  plaintiff  at  ^  reafonablc  < 
appraiflment  and  price,  in  fatisfaftion  of  his  debt; 
and  if  the  goods  are  not  fufficient,  then  the  nioiety 
M.Cir.i.«.3.  of  his  freehold  lands,  whether  held  in  his  own 
name,  or  by  any  other  in  truftfor  hini,  are  alio  to 
be  delivered  to  the  plaintiff  to  hold,  till  out  of 
the  rents  and  profits  thereoif  the  debt  be  levied,  or 

furrcndfr   all   his   eflfcfls   to  hjjf  the    creditor  infiili  on  deta'nitij 

cred^ors     (except     his    apparel,  Him  j  in  whicli  cafe  he  flial!  alM 

bedding,   and  tools  of  his  trade,  him  2s.  4d.  a  week,  to  be  pa.«i  oa 

ijut  amounting  in  the  whole  to  the  ihe  firft  day  of  every   week  ;  aw 

yaiuc  of  ten   pounds),   and  will  on  failure  of  regular  payment  tl« 

pake  oath  of  his   pun£\ual  com-  prifoncr  (hall  be  difchargcd*  ^iif 

~*iance  with  the  ftatute*  the  pri-  his  goods  will  Aiil  be  liablf* 
may   be  dilcharijcd,  unlcfs 
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till  the  defendant's  Intereft  be  expired ;  and  duririg 

this  periodtheplaintiff  is  called  Tenant  ly  elegit. 

The  plaintifT cannot  fue  out  a  capias  ad  fatisfacien-^^^^^^ 

dunij  ov  fieri  facias^  after  having  fued  out  zn  elegit  ;*'^* 

for  he  hath  his  eleSliort^  from  whence  it  is  called 

elegit,  whether    he  will    fue  out  this  writ,   or  a 

capias    ad  fatisfaciendum,    ox    fieri  facias :    but  if 

execution  can  only  be  had  of  the  goods,  becaufc 

there  are  no  lands,  he  may  have  a  ca.  fix.  fo  that 

the  body  and  goods,  or  the  land  and  goods,  may  «7-  E(ko,  3. 

be  taken  in  execution;  but  not  body  and  land^*'^ 

too,    except    upon  fome  profecutions  given  bye. 39. 

ftatute ;  as  ftatutes  merchant  and  ftaple,  bonds  to  *1«^  »*^<^  «3- 

the  king.  ij.Car.t.cj. 


§,  IV.  Of  Crimes  and  Mlfdemeanors. 

HAVING  defcribod  the  nature  of  civil  injuries,  sec  Hale't 
and  given  fome  account  of  the  modes  by  which  Analj(fit« 
they  are  to  be  rcdrefled,  we  come  now  to  the 
concluding  Sedion  of  this  Chapter,  to  conliderthe 
mature  of  Crimes  and  Misdemeanors. 

A  Crime  is  a  pofitive  breach,  or  wilful  difregard,  Eden's  Princi^ 
of  fome  pxifting  public  law,  and  is  generally  ?*'•  ®^  ?««»* 
Uken  to  mean  thofe  offences  which  amount  to  R^iriJi  |>.  i r- 
felony.  Crimea  can  have  no  exiftence  prior  to  4- Bl*  Com.  j. 
tjie  refolution  to  do  fome  criminal  aft,  and  are 
P^miQiable  only  when  that  refolution  is  capable  of 
proof. 

Misdemeanors   are  alfo  afts   committed  or4,Bi.  canus- 
omitted    in.  violation   of  a    public    law,   either 
ferbiddiqg  or  commanding  them  j    but  they  in 
general  denote  thofe  offences  that  are  under  the 
degree  of  fejiony. 

Felony,  which,  ex  vi  termini,  fignifies  quodlibet  ^j^^q^^ 
^irnen  felleo  animo  perpetratum,  in  its  general  accept- 99- 
?Jtion,    comprife§   every  fpecies  ot  crime  which '•^*^||^?*p* 
IkrcaHqned  at  Common  Law  the  forfeiture  of  land  c^  uu  ^%i 
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or  goods ;  and  this  forfeiture  mofl  frequently 
happens  in  thofe  crimes  for  which  a  capital 
puniihment  is  or  was  liable  to  be  inflifted.  The 
definition  of  felony  therefore  is,  **  an  offence 
**  which  occafions  a  total  forfeiture  either  of  lands 
**  or  good>,  or  both,  at  the  Common  Law,  to  which 
**  capital  or  other  punifliment  may  be  fuperadded, 
**  accoi:ding  to  the  degree  of  guile." 

t.Hawk.P.C.     The  guilt  of  offending  againft  any  law  what-* 
I.  foever  neceffarily  fuppofing  a  wilful  difobedience  ^ 

'•  B^cotn.'ii.  ^^^  never  juftly  be  imputed  to  thofe  who  are  eithe  i 
Puffendorf,     incapable  of  underftanding  it,  or  of  conforming 
if*'C*^*c     .themfelves  to  it;  and  therefore,  neither   infants 
«^7o.   ^^*  under  the  age  of  difcretion,  ideots,  lunatics,  nor 
Pulton  dp       madmen,  are  prima  facie  capable  of  guilt  :  but  if  it 
^init'.V.'"''  appear  that  an  infant  above  the  age  of  feven  years 
^ali.  c.  147.    has  a  capacity  to  difcern  between  good  and  evil, 
Co.  Lit.  »47-  Jie  (hall  be  capable  of  guilt  according  as  hi^  dif- 

4.  Co.  124,*  *^r        ^f-/-       I         °  iL 

Hob.  124^  cernment  appears,  tor  malltiafupplet  at  at  em ;  but  the 
t.  St.Tr.  32»«prcfumptioil  fliall  be  in  fayour  of  his  innocence 
'^•^  ^^'  until  he  attains  the  age  of  fourteen  years,  at  'which 
Cro.'jac.  466.  period  he  is,  as  to  the  commiffiori  erf"  crimes, 
^'h^*M**  r  ^^PP^^^  ^^  h^ve  attained  difcretion,  and  his 
c.  4!  f.  67^"^'  aftions  (hall  be  fubjeft  to  the  fame  modes  of 
Piowd.  19.  conftrudtion  as  thofe  of  the  reft  of  fociety  ;  but 
pXr^To.^iM.  'wi^l^i^  ^he  age  of  feven  years  an  infant  cannot  be 
54^  '  punilhed     for     any     capital     offence,    whatever 

Cowp. »»».  circumftances  of  a  mifchievous  difpofition  may 
appear  ;  for^,  ex  prefumptione  juris,  he  cannot  have 
difcretion  ;  and  againft  this  prefumption  no 
«2.  Aff.pl.  27.. civerment  ihallbe  admitted. — So  alfo,  if  one  who 
SaTil,s7-  has  committed  a  capital  offence  becomes  Jion  compel 
f!*AT"Vo7°  bcf<-">i*e  convidlion,  he  fliall  not  be  arraigned;  and 

3.  inft.  4-6-  if  after  convidion,  he  fliall  not  be  executed ;  but 
^'  s'^Tr^o^  ^^^  ^^^^^  ^^  guilty  of  any  crime  through  his  vokimary 
i.  St!  Tr.285.  drunkennefs,  IhpJl  be  punifticd  for  it  as  much  as  it 

4.  BLCom.     he  had  been  iober ;  and  he  whc>  incites  a  mad- 
ctV/it.  247.  ""^^r^   ^^  commit    ;i    crime  is    a  principal  offen- 
1.  Hale,  33.     der,   and  as  much  punifhablc  as  if  he  had  done  it  j 
i  hWi'      ^'i'^^f^lf- — ^feme  covert  fliall  not  fuffer  punifliment 

"      '      *  for    committing    a  bare  theft,    pr   burglar)',  or 

robbery, 
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)bery,  in  company  with,  or  by  coercion  of,  her  Kciynge, 3«- 
rband  ;  neither  (hall  (he  be  deemed  acceffary  SrtnclTJi 
receiving  her  hufband  :  but  thefe  exemptions  i.  Haic!4j. 
not  extend  to  high-treafon,  or  to  any  criminal  '•  Hawk.^ 
done  by  herfclf  alone. — ^Perfons  alfo  commit- 
g  crimes  by  cafualty  or  misfortune,  by  igno* 
ice  or  miftake  of  faEly   by  compulfion  or  ne- 
fity,   are  not  punifliable  ;    but  all  thefe  cir- 
nftances  of  accident,  neceflity,  or  infirmity, 
ift  be  fatisfadorily  made  out  by  the  party  who 

les  upon  them  for  his  excufe,  unlefs  they  arifci, Hawk. P.C, 
:  of  the  evidence  adduced  againft  him,  p*  s« '«  «•<«• 

Persons  guilty  of  crimes  may  be  guilty  either  4.  Bl.  Com, 
principals  in  the  firft  degree,  as  principals  in  ^*^«'«  S««p 
fecond  degree,  as  accefuries  before  the  faft,  ^^^^ 
as  acceffaries  after  the  fact, 

\  Principal  in  the  fir fi  decree  is  he  that  is  the  i.Hale,4i5. 
or  or  abfoiute  perpetrator  o?  the  crime.  '•  ^f ^^k-  5* 

4«  Bi.  Coin* 
34* 

K  Principal  in  the  fecond  degree  is  he  who  is  i.Halc,<is. 

fent,  aiding  and  abetting  the  fad  to  be  done  ; 

ich    prefence  need  not  always  be  an  adual 

nediate  ftaqding  by,  within  fight  or  hearing 

the  fa<5t ;  for  there  may  be  alfo  a  conftrudive 

fence,  as  where    one   commits  a   robbery  or  Fo^«r,  jj*. 

irder,  and   another  keeps  .watch  or  guard  at 

le  convenient  diftance  ;    and  indeed,   where- 

ra  perfon  contributes  to  a  felony,  and  no  other 

fon  can  be  confidcred  as  a  principal,  he  fhall  ^'  ^^'  ^** 

fo  confidered,  unlefs  he  be  clearly  only  an* 

effary. 

^N  Accessary  is  be  who  is  not  the  chief  aftor  4.  bi.  Com. 
the  offence,  nov  pre  fent  at  its  performance,  but  3^« 
)me  way  concerned  therein,  either  before  or  after  **  ^^^^*  *^^' 
fad:  committed, 

ln  Accessary  before  thefaSt  is  one  who,  being  T.Halcsj 7.61s* 
:nt  at  the  time  of  the  crime  committed,  doth  yet  *•  '^^-  'Se- 
cure, counfel,  or  command,  another  to  commit  i.'u^xlV^l'j. 

a  crime  ;  »•  Hawk.  445. 

f  otter,  354. 
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a  crime;    and  abfence  is   abfolutely  ncceffar)'  to 
make  him  an  accelfary  ;  for  if  fuch  procurer  be 
*    .        frefent^  he  is  guihy  of  the  crime  as  principal. 

t.Halc.  6f8.  An  Accessary  after  the  faSl  may  be,  where  X 
».Hawk.  448.  perfon,  knowing  a  felony  to  have  been  com- 
mitted, receives,  relieves,  comforts,  or  affifts, 
the  felon ;  and  by  5,  Ann.  c.  31.  and  4.  Geo.  !• 
c,  u .  receivers  of  liolen  goods  are  made  acceffa- 
ries  after  the  fad,  and  may  be  tranfported  for 
fourteen  years, 

Co. Lit. s7*  a-  In  High  Treason  there  are  no  acceflaricj, 
^iJfi ^ %^  ^^^^  ^  ^^^  principals ;  fo  alfo  in  petty  larceny, 
»!  HiwK.  p'c.  and  all  other  crimes  under  the  degree  of  felony. 

4S9* 

'  "co'  ^%u         HAVING  defcribed  the  perfons  who  may  be 

Foft.  C.L.     punilhed    for  being    guilty   of  crimes,    and  the 

3^';  degrees  of  guilt  of  which  they  may  be  capable, 

we  (hall  proceed  to  enumerate  the  feveral  crimes 

and  mifdemeanors  known  to  the  Laws  of  EnglanL 


I.  Offences  againjl  Cod  and  Religion. 

Apolbcy*  '•  Apostacy  is  a  total  renunciation  of  chrifti* 

4.  Bk  Com.    anity,  by  embracing  either  a  falfe  religion,  or  no 

t^kawk  P  c  "^^^^S^^^  at  all.    By  9.  &  lo.UulL  3.  c.  32^  to  deny 

'  by  writing,  printing,  teaching,  oradvifed  fpeaking, 

the   Chrirtian  religion   to  be   true,  or  the  holy 

fcriptures  to  be  of  divine  authority,  is  punilhable, 

for  the  firft  offence  by  lofs  of  office ;  for  thefecond, 

by  being  put  out  of  the  proteftion  of  the  law,  s^nd 

three    years    imprifonment,     except    he    repent 

within  four  months    after  his    firft    conviftion, 

and  renounce  his  error  in  open  court, 

licfcfy.  2«  Heresy,  which  confifts  not  in  v^  total  denial 

4Bl.C01n.47.  of  Chriftianity,  but  of  fome  of  its  effential  doc- 
i.Havrk.p.Ctrines,  publicly  and  obftinately  avowed.  Tljis 
Suras  J    »«*-QggQ^g    ^j^5  punilhable    by    the  writ  de  h^r'etkc 

comhtrendo;  bat  this  punilhmcnt  being  aboJilheJ 

by 


j 


>* 


V.  . 
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t)y  29.  Tur.  2.  c.  9.  it  is  enafted  by  9.  &  io»  % 
Af'llL  3*  c.  32.  that  if  any  perlbn  educated  in  the 
dlhriftian  religion  Ihall  deny  one  of  the  perfons 
in  the  Holy  Trinity  to  be  God,  or, maintain  that 
ciliere  are  more  Gods  than  one,  he  (hall  fuffer  the 
-f  "kme  penalties  and  incapacities  as  above  dcfcribed 
ixi  the  cafe  of  apoftacy. 

3.  Reviling  the  Church.     By  x.EUz.  c.  i-J^uS** 
-vi/'hoever    reviles    the  facrament   of  the    Lord*s         J  p  c 
Stipper  (hall  be  punilbed  by  fine  and  imprifonment.  13,  *^  * 
^And  by    i.  Eliz.  c.  2.  if  any  niinijler  Ihall  fpeak  »v^ev.  195. 
any  thing  in  derogation  of  the  Book  of  Common  ^'j^^^'g^^^ 
X^rayer,  he  (hall  iiiffer  fix  months  imprifonment,  no. 
and  forfeit  a  year's  value  of  his  benefice;  and  if3jW«*-7t- 
uny  per/on  (hall    in  plays,    fongs,  or  other  open  i.Uonl^iis, 
'words,  fpeak  anything  in  derogation,  depraving, 
or  ddpifing  of  the  faid  book,  he  (hall  forfeit  for 
the  firil    offence   an   himdred   marks  ;    for  the 
fecond,  four  hundred  ;  and  for  the  third,  all  his 
goods  and  chattels,  and  fuffer  imprifonment  for 
life. 

4.  Non-conformity.      Non-conformifts    are ♦•  ^^Com.s*. 
of  two  forts  : — i.  Such  as  abfent  themfelves  from  *  ^fjrj*^^*^.*!. 
divine  wor(hip  in  the  eftabli(hed  church  through  3  Jac.  i,  c  4« 
total  irreligion>  and  attend  the  fervice  of  no  other 
pcrfuafion ;  and  thefe  offenders  (hall  forfeit  one 
(hilling  to  the  poor  every  Lord's  day  they  fo  abfent 
themfelves,  and  twenty  pounds  to  the  King  if  they 
continue  fuch  default  for  a  month  together ;  and 
if  they  keep  any  inmate  thus  irreligioufly  difpofed 
in  their  houfes,  they  forfeit  ten  pounds  a  month. 
The  fecond  fpecies  of  non-conformills  are  papifts 
»nd  proteftant  di(renters  ;  but  as  the  penalties  to 
which  thefe  offenders  were  once  liable  are,  by  the 
Toleration  Aft  of  i.  fVilL  t<i  Mar.  c.  18.    greatly 
Icffened  with   refpeft  to  diffenters,  and  by  the 
tl.  Geo.  3.  c.  60.  almott  entirely  done  away  with 
^'cfpeft  to  Roman  catholics,  it  is  needlels .  to  par^ 
ticularize  thofe  which  remain. 

5*  Blas- 


--**-■ 
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5.  Blasphemy,  by  denying  the  being  or  pro* 
videncc  of  God^  or  by  uttering  contumelious 
reproaches  of  Our  Saviour  Chrift,  is  puniflhable  by 
fine  and  imprifonnient* 

i/H»Yvk.  12.      6*  Profane  Cursing  a^d  Sweating.     Bf 
1. Mod. 59.    ig/Geo.  z.  c.  21.  if  any   perfon  fhall   profanely 
»^?uit!^i5o.  ^"^^^  ^^  fwear,  and  be  convifted  on  the  oath  o£ 
one  witnefs,  or  by  confeffion,  or  by  the  hearing 
of  one  magiftrate,  he  (hall  forfeit,— First,  Ever)^ 
day-labourer,  common  foldier,  failor  or  feaman  , 
one  Jhilling.     Secondly,     Every    other    perfoir' 
under  the  degree  of  a  gentleman,    two  Jhillin^^, 
Tidcftttrn't  ^Thirdly,  Every  perfon  of  or  above  the  degree 
JuEke,  4ot.;.  q£  ^  gentleman,  five Jhlllings.     On  a  fecond  con- 
viftion  double,  and  for  every  other  treble  the  fum 
firft  forfeited, 

i.Hawk.f.  7-  Witchcraft,  By  g.Geo.  2.  c.  5.  whoever 
i-Hale,P*  C.  (hall  pretend  to  exercife  the  arts  of  witchcraft, 
****  forcery,    inchantment,    or  conjuration,    or  (hall 

unciertake  to  tell  fortunes,  or  pretend  by  craftr 
fcience  to  difcover  ftolen  goods,  fhall  be  imprifon- 
ed  for  a  year,  (land  four  times  in  the  pillory,  and 
find  fureties  as  the  court  fhall  dire<5h  And  by 
17.  Geo.  2.  c.  5.  all  jugglers,  fortune-tellers, 
gypfies  pretending  phyfiognomy,  palmiftry,  or  the 
like  crafty  fcience,  fhall  be  deemed  rogues  and 
vagabonds^ 

5iBi.Coni.62.  8.  Religious  Impostors  are  fuch  as  falfeljr 
1.  Hawk.P.c.  pretend  an  extraordinary  commiflion  from  heaven,* 
irsiatc  Trials,  ^^  terrify  and  abufe  the  people  with  falfe  denunci- 
«oa.  ations  of  judgments  ;  and  are  punifhable  by  fine, 

1'  Keb.Vio.  imprifonment,  and  infamous  corporal  punilhmcnt; 

Market! and       9.  Sabbath-Breaking^  or  profanation  of  the 

Sofb^Mdon'^^  ^^y*  ®y  ^7'  ^^^*  ^'  ^'  5*  *^*  niannerof 
Sundays!  ^"  fairs  and  markets  on  feafl  days,  or  on  Sundays, 
Daiton,  c.  46.  ^^^  four  Sundays  in  harvefl  excepted,  fhall  clearly 
Gibfon,  136.   ^^^f^^  ^^  P^jj^  Qf  forfeiting  the  goods  expofed 

tofale«^ 

Br 
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By  I.  Car.  i.  c.  i.  there  (hall  be  no  meetings,  No  enttmm- 
flembiies,  or  concourfe  of  people,  out  of  their  own  ^^'^  ^  ^""^ 
arilhes  on  the  Lord's  day ;  nor  any  bear-baiting,  '*^|' 
ull-baiting,  interludes,  common  plays,  nor  other  J]  n^^.^^^ J* 
nlawfui  exercifes  and   paftimes,   ufcd  by    any 
erfon  or  perfons  within  their  own  pariflies,  on 
ain  of  fonSting  3  s,  4d.  to  the  poor  for  every 
'fience* 

By  3.  Car.  !•  c.  2.   no  pack-horfe,   waggon,  Coramwi 
art,  wain,  nor  any  doover  with  cattle,  fliall  travel  ^^^'^^J^ 
n  the  Lord's  day,  on  pain  of  twenty  fhillings ;  Sunday. 
or  (hall  any  butcher  kill  or  fell  any  viftuals  upon  '•  Hawk.  u. 
ic  Lord's  day,  on  pain  of  6s.  8d.  Cmwrciw** 

Com.  372. 

By  29.  Car.  2.  c.  7.  no  tradefman,  labourer,  or  Trades  (hall 
rther  perfon  above  the  age  of  fourteen  years,  {hall"<^*^«««r<^«<<* 
ixcrciie  any  worldly  bufinefs,  labour,  or  work  of  ^"u"^"^^^,,^ 
their  ordinary  callings,  on  the  Lord's  day,  works  ^  g 
of  neceflity  and  charity  only  excepted,  on  pain  of  i',.  ivw.^ui* 
ioTfciting  jive  Jhilli/igs.  Cowp,64o* 

Bv  29.  Ciir.  2.  c.   7.  no  perfon   fhall  publicly  Fruiti  and 
cry,    (hew  forth,  or  expofe  to  fale,  any  wares,  ^'^^.  ^/**'  °* 

^'    ,         J.  r     •  1^1  1  "^     ,  ,' be  cried  on 

merchandizes,  truits,  I^erbs,  goods,    or   chattels  Sunday. 
whatfoever,  on  the  Lord's  day,  on  pain  of  for- 
ftiture^ 

Bt  29.  Car.  1.  c.  7.  no  drover,  horfe-courfer,  HigiersfinJi 
'Uaggoner,  butcher,  or  higler,  or  their  fervants,  sy|Jj[^^^  ^ 
fliall  travel  or  come  to  his  inn  or  lodging,  on  pain 
o{  fxenty  Jfjillings. 

By  29.  Car.  2.  c.  7.  Nor  fliall  any  perfon  ufe,  Watcrmtn 
^mplov,  or  travel  with  any  boat,  wherry,  liehter,  ^^^  "°?p*?' 

-V     L     '  •  i_  'rr  c  •    n*  'on  Sunday. 

Or  barge,  without  penniffion  trom  a  jultice,  on 
pain  01  Jive  JJjilli figs. 

By  29.  Ci/r.  2.  c.  7.  no  perfon  fliall  fervc  any  ^^  «^«^^^  p^ 
{>rocefs  on   the  Lord's   day,  except  in  cafes  oYgj^yn^^s^^j^^^^^ 
treafon  or  felony,  but  the  fame  Ihall  be  void,  and  r^^,  ^^^^ 
'he  offender  liable  in  damages.  »•  Saik.672. 
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Shoes  ftalliMt     By  I.  Jac.  T.  c.  22*  HO  (hoe-makcF  fliall  expofc 

Sunder       ^^  ^^^^  ^^y  .fl^o^s,   or  other  wares,   on   pain  d 
3s.  4d.  a  pair. 

Game  (hall  not  ^Y  1 3.  G^(7.  -;.  c.  80.  HO  perfon  (hall,  on  s 
be  killed  on  Sunday  or  Chrillitias-jiay,  kill  any  game,  03 
Sunday.         ^^^  ^^y  g^^^  ^^g^  ^^^^  ^^  engine,  tor  that  pur^ 

pofe,  on  pain  of  from  lol.  to  20 1.  for  the  firft 
offence,  and  from  20 1.  to  30  K  for  the  fcconc/ 
offence. 


Pcbatingfo-        By  21.  Ceo.  3.  c  4.  ev^ry  place  of  public  enter- 

^mlnadTi^AX  ^^^^^^^^  ^^  debating,  opened  on  any  part  of  the 
D«ic  be  htid  on  Lord's  day,  to  which  admittance  ftiall  be  had  for 
Sunday.         money  or  by  tickets,  or  by  charging  an  extraordi- 
nary price  for  refrefhments,  Ihall  be  deemed  a 
difordcrly    houfe,    and   the    mafter  liable    to  a 
penalty  of  two  hundred  pounds  {a). 

DrunkcDnefs.       10.  DRUNKENNESS   is  punidied   by  4.  Jjr.  !• 
4.Bl.Com.64.c-  5'  ^vith  the  forfeiture  otJiveJJMings,  or  fitting 
fix  hours  in  the  ftocks. 

Lcwdnefs.  It.  Open  and  notorious  Lewdness,  groflf 

i.Havvk.P.C.  ^c^^dalous,  fuch  as  was  th^t  of  thofe  perfonswho 
*o.  expofed  themfelves  naked  to  the  people  in  a  bal- 

cony in  Covcnt-Gardenj  with  abominable  circum- 
fiances,  is  an  offence  indiftable  at  Common  Law, 
and  punilhable  by  fine  and  iniprifonment. 


Eden's  Prin-  ^^^  Offences  againjl  the  Law  of  Nations. 

ciptrs  of  Fc* 

Da)  Law,  J 2.  Truce  Breaking,    or  the    violation  of 

paffports  exprefsly  granted  by  the  King  or  his 
ambaffadors  to  the  fubjcds  of  a  foreign  power,  ia 
the  time  of  mutual  war,  is  a  breach  of  the  public 
faith,  and  was,  by  2.  Hen.  5.  c.  6.  declared  high' 


p.  xxo. 


(tf)  But  mackrcl  may  be   fold  men  and  chairmen  may  pl7>9*ABi> 

on    Sund^iv,  lo.  &  ii.  Will.   3*  c.  23.     Meat  may  be   drefTcd  ti 

c-  14.     Filh  camaj;c»  may  travel*  June,  «Vc.  19.  Car.  1.  c.  7.  w^ 

2.  Geo.  3.  c  15.     Forty  wHtermeii  milk  may  be  cried  morning  «*' 

may  ply  on  the  Thamen,  1 1 .  &  11.  afternoon* 
Will*  3*  c.  21.      Hackney  ooath- 

(reafoiij 
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Ton;  but  by  ig.Hen.  6.  c.  2.  and  31.  Hen.  6. 
is  puni(hable  by  rcllitution  and  forfeiture.    • 
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;.  Violating    the   Rights    of    AMBAssA-Toarrcfim 
5.     By  7.  J.in.  c.  12.  all  procefs  whereby  ther^'^':,''':^ 

C  u    ir  J  f-       1  a-     r  h-  privileged 

on  or  any  ambalrador,  or  his  do?Tieltic  iervaat,ft.vant,  is  a 
be  arreftcd,  or  his  goods  diftrained  or  feized,^^^''  mifdf- 
be  utterly  void;  and  all  perfons  profecucing,"^"'*^^* 
iting,   or  executing  fuch   procefs,    Ihall   be 
led  violators  of  the  law  of  nations,  difturbers 
e public  repofe,  and  (hall  fuffer  fuch  penalties 
corporal  punifhmcnt  as  the  lord  chancellor 
:he  chief  juilice  fhall,  on  conviilion,  think  fit. 

^.  Piracy,  «•»?«,  dolNS^  or  deceit,  is  a  felony  ^Vooa.  368. 
nft  the  goods  of  any  other  peribn,  by  a  depre-  sum^Jy' ^7. 
3n  or  robbing  at  lea.     A  pirate  is  faid  to  be4Bl.C0m.7i' 
^hunumi  generis  J  and  therefore  every  community  *•  W*^^*  '5^« 

a  right  to  inflidl  that  puniftiment  upon  him 
h  every  individual  would,  in  a  ftate  of  nature, 
:  a  right  to  do  for  any  invafion  of  his  perfon  or 
3nal  property.  This  is  a  capital  offence  by 
Civil  Law,  and  therefore  ^  pardon  of  all 
lies  doth  not  difchargc  it.  Formerly  it  was 
cognizable  in  the  Admiralty  courts ;  but  by 
le/j.S.  c.  15.  all  felonies  and  robberies  com-' 
^d  upon  the  fea,  or  in  any  hayen,  creek,  river, 
ace  where  the  admiral  hath,  or  pretends  to' 
jurifdiftion,  (hall  be  tried  in  fuch  county, 
n  England^  as  fhall  be  appointed  by  fpecial^ 
niffion ;  and  a  new  jurifdiftion  is  eftabhflied 
lis  purpofe,  which  we  (hall  make  mention  of 
le    enfuing   chapter.     By   u.  &    i2./f7//.  3. 

if  any  natural- born  fubjed:  commits  any  aft 
>{lility  upon  the  high  fea$  againft  others 
s  Majefty*s  fuHefts,  under  colour  of  a  rom- 
)n  from  any  foreign  power;  this,  though  it 
d  only  be  an  ^di  of  war  in  an  alien,  fliall  be 
rued  piracy  in  ^  fubjeA.  And  farther,  any 
nander,  or'other  feafaring  perfon,  bctr-^'yu.g 
rufl,  and  running  away  with  any  (hip,  boat,^ 
ance,    ammunition,    or    goods^    or  yielding 

P  4  thetr\  ' 
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them  up  voluntarily  to  a  pirate;  or  confpiri 
do  thele  ads ;  or  any  perfon  alFaulting  the 
mander  of  a  veflcl,  to  hinder  him  from  fig 
in  defence  of  his  (hip,  or  confining  hin" 
making  or  endeavounng  to  make  a  rcvo 
board ;  (hall,  for  each  of  thefe  offences,  b 
judged  a  pirate,  felon,  and  robber,  and 
fuffer  death,  whether  he  be  principal,  or  m 
acceflbry  by  fetting  forth  fuch  pirates,  or  ^bt 
them  before  the  faci,  or  receiving  or  conce 
them  or  their  goods  after  it.  And  the  fl 
t.  Geo.  I.e.  II.  exprefsly  excludes  the  prim 
from  the  |Denefit  of  clergy.  By  the  ftatute  8.C 
f.  24.  the  trading  with  known  pirates,  or  fui 
ingtheni  with  (lores  or  ammunition,  or  fittin 
any  velfel  for  that  purpofe,  or  in  any  wife  coi 
ing,  combining,  confederating,  or  correfpoi 
with  thern ;  or  the  forcibly  boarding  any 
chant  ve(Iel,  though  without  feizing  or  can 
her  q{F,  and  deftroyjng  or  throwing  any  0 
joodsi  overboard ;  lliall  be  deemed  piracv : 
uch  acce(rories  to  piracy  as  are  defcribed  b 
(tatute  of  King  frilllam,  arc  declared  to  be  pi 
pal  pirates ;  and  all  pjratc^  convidted  by  virt 
this  aft  are  made  fejons  without  benefit  of  el 
By  the  fame  (latutes  alfo  (to  encourage  the  de 
or  merchant  ve(rels  againft  pirates),  the  com 
dc:  s  or  feanien  wounded,  and  the  widoxys  of 
feamen  as  are  (Jain,  in  any  piratical  engagei 
fh^Il  be  entitled  to  a  lx)unty,  to  be  dividea  ai 
ihem,  not  exceeding  one  fiftieth  part  of 
value  of  the  cargo  on  board  :  and  fuch  woii 
fcamcn  (hall  be  entitled  to  the  penfion  of  G 
wich  tlofpital ;  whigh  no  other  leamen  are,  e 
pnly  fych  ^s  haye  ferved  in  a  fliip  of  war.  J^ 
^he  commander  fhall  behave  cowardly,  by  m 
fending  the  ihip^  if  (he  carries  guns  Or  arms,  01 
dlfcharge  the  mariners  from  fighi ing,  fo  that  th 
falls  into  the  hands  of  pirates,  fuch  commander 
forfeit  all  hij  wage 5^  and  fujBTer  fix  months  ii 
ioxopent. 

-'  II 
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III.  Of  offences  againft  the  Supreme  Executive  Power  i 
or  the  King  and  his  Government. 

X.  High  Treason.  Majefty  hath  no  pre- 
rogative againft  the  arm  of  fate ;  but  the  perfonal 
protedtipn  of  Majefty  againft  the  efforts  of  dif- 
loyalty  is  within  the  province  of  human  fore- 
iighty  and  (hould  be  within  the  firft  fandtions  of 
pofitivc  law.  Many  are  the  lleeplefs  hours  which 
the  Sovereign  muft  undergo  for  the  fake  of  his 
fubjcifls;  and  his  prefervation  becomes  in  return 
the  primary  objeft  of  their  care.  Thus  it  is  that 
the  reciprocal  duties  of  protection  and  alle- Eden's Prin^i- 
CIAVCE  form  the  foundation  and  fupport  of  theP'«^*'J*"»V 
political  union.  Juftice  watches  like  a  guardian  *^*"  ' 
angel  over  the  reftlefs  pillow  of  her  defender  ;  for 
every  blow  levelled  at  him  is,  in  its  confequences, 
levelled  at  the  whole  civil  eftabliftiment.  The 
general  welfare  of  the  people  is  blended  in  the 
lafety  of  their  common  father  and  reprefentative  ; 
nor  can  his  life  fall  a  facrifice  to  confpiracy  or 
faftion,  without  involving  the  whole  realm  in 
popular    inveteracies,     blood,     and    defolation. 

-  Hence  it  follows  that  high  treason,  which  in 
every  inftan^e  ftrikes  ultimately  at  the  well-being 
of  fovereignty,  is  the  foulcft  crime  that  can  be 

'     committed,  and  ought  therefore  to  be  the  moft 

precifely  afcertained-     At  the  Common  Law  the ^BLCom-Tj* 
nature  of  this  offence  was  vague  and  undefined, 
but  the  ftatute  of  25.  Edw.  3.   c.  2.   defcribes 
what  offences  only,  for  the  future,  fliould  be  held 
to  be  trpafon, 

ix  By  the  25.  Edw.  3.  c.  2.  **  When  a  man  doth  Jo  «?n™pa^«  <»^ 
*^  compafs  or  imagine  the  death  of  our  lord  thei^^'^'ofthf 

^  ^*  King,  of  our  lady  his  Queen,  or  of  their  eldeft  King,  &«. 

''**  fon  and  heir,  and  thereof  be  provably  attaint- 
**  ed  of  open  deed  by  people  of  their  cpnditiqn, 
^  it  ought  to  be  adjudged  treason." 

The  King  herp  intendedis,theKingin  poffe(fion,  3- l^ft-  ?• 
I'  'Without  any  refpeft  to  his  title ;  for  it  is  held  that  ^  u^^^ip^ 
*.  King  de  fa£lc,  and  not  dejure,  is  a  King  within  io6- 
the  meaning  of  the  aft.     The  Queen  regnant,  as 
'Were  queen  Mary  and  queen  Elizabeth,  xs  a  King 
^Within  this  aft  }  but  the  hulband  of  fuqh  a  Que?n     ^  j^ 

Dd  ^  is  3!  inft%/ 
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is  not.  The  fon  of  a  King,  admitted  by  aft  4 
parliament  in  conforiium  imperiiy  as  was  done  tj» 
Henry  the  Second,  whereby  there  was  rex  paur  2inc 

J.  Hawk.  53.   vexJiliifs/is3L  King  within  thisllatute.     But  a  quc^p 
dowager,  or  princefs  dowager,  or  queen  divorced 
4  vincnlo  viatri/}ioniij  the  wife  of  the  King's  fecond 
fon,  tlie  King's  eldcft  daughter,  nor  any  collate- 
ral heir  apparent,  are  witliin  the  ftatute. 

4.Bl.Com.78.  The  words  compaf^  or  imn^ine  are  fynonymous 
terms,  l}gaifying  the  purpofe  or  delign  of  the 
mind  or  will ;  and  therefore,  being  an  internal 
acl,muft  be  deinonfiratcd  by  fome  open  deeJj  or,  as 
it  is  ufvially  called,  overt  ad.     Thus,  to  provide 

1.  Hale,  109.  weapons  or  ammunition,  harncfs  or  poifon,  or  to 
fend  letters  for  the  execution  thereof,  for  the  pur- 
pofe of  killing  the  King,  is  held  to  be  a  palpable 
overt  aft  of  trcafon,  in  imagining  his  death.    So 

J.  inft.  12.  alfo,  if  men  confpire  to  imprifon  the  King  by  force 
until  he  hath  yielded  to  certain  demands,  and  for 
that  purpofe  to  gather  company  or  write  letters, 
is  an  overt  aft  to  prove  the  compaffing  the  King's 
death.    It  has  been  held,  that  words  Tvritlen  is  an 

Cro.  Car.  115  Overt  aft  of  treafon,  but  that  w^ords  fpoken  cannot 
be  conllrued  into  fuch  an  overt  act ;  for  it  now 
feems  clear,  that  words  fpoken,  unlefs  inpcU- 

4;3l'Cpip.8o.  cution  of  a  traitorous  purpofe,  amount  only  to  a 

Eden,  121.  ^^S*^  mildemeanor,  and  no  treafon :  neither 
will  a  mere  concealment  of  a  traiiorovs  confede- 
racy amount  to  treafon  ;  for  there  muft  be  allccig- 
ed  and  proved  fome  aft  declaratory  of  the  intein 
tion,  fome  pofitive  participation  in  the  guilt,  fonic 
confultatjon,  perfuafion,  or  n\eans  of  incitcmcni; 

Edcn,i2i.      but    th?    leafl     adyice     given     in     a     treafon, 

Fpttcrfp'2'00.  thoiigh  inchoate,  and  never  executed,  will 
make  the  advifer  guilty  of  this  otTence.  And 
mdeed,  every  thing  wilfully  and  deliberately 
defigned  or  attempted  to  be  done,  whereby  the 

j?nn.P.L.ui.Iife  of  Majefly  maybe  endangered,  isan-act  o(' 

1.  Hale.  119.  compolfin?   his   death:    but  the    cuilt   only  com-.; 

I.  Hawk.  51.  mences  when  lome  ineojure  Ihall  appear  to  iU\c 
been  t^ken  to  efFeftuate  the  guilty  purpofe.  ' 

To  violate  the     3,  By  25.  Edw.  3.  c.  2.  '*  If  a  man  dp  violate 
cKaaity  ofihccj  ^\^^  King's  companion,    or  the  King's  elJefl 
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*^  daughter  unmarried,  or  the  wife  of  the  King's 
^^  eldell  fon  and  heir,  and  be  thereof  provably 


attainted  of  open  deed  by  people  of  their  condi- 
tion, it  ought  to  be  adjudged  treafon." 


Violation  here  implies  a  carnal  knov/ledge,by  p^in  p  L  ^^  . 
\vhatever  means  obtained ;  for  if.  both  parties  be  i.  Hale,  129. 
confentine,    they  are    equally  guilty  of  treafon*  ^?;,  ^^•;- 
By  the  Kmg  s  companion,  is  meant  his  wite;  but 
no  queen  or  princeis  dowager  is  any  way  within  the  i;  Hawk.  53. 
purview  of  this  adt.     Under  the  words  '*  eldeft  fon 

and  heir/*  the  fon  of  a  Queen  regnant  is  in- 
cluded, and  alfo  the  fecond  Ion,  after  the  death  Foficr's  Fjrft 
of  the   firft,  and   perhaps   alfo  a  collateral   heir^*^^^""*^*^- 
apparent. 


C( 


4'  By  25.  Edw.  3.  c.  2.  ^'If  a  man  do  levy  war  To  levy  wir 
againft  our  lord  the  King  in  his  realm,  and  be?,-^*"^^^* 


*^*  thereof    provably  attainted  of  open  deed   by*  *"* 
*^  people   of   their    condition^  it   ought    to    be 
adjudged  treafon." 


t€ 


-      Under  this  defcriptidn  a  mere  confpiracy  to  v'"*^-^*'^*'* 
levy  war,  unlefs  diretUy  againjl  the  King^  is  not  j^^.*^'^  'f^' 
treafon ;    but   in   a    confpiracy    for    more  r^w^/(?i.  Haic.  49. 
PurpofeSy  if  war  be  actually  levied  by  fome  of  the  'lyj^^J^^  \^^* 
\    confpirators,  they  are  all  confidered  as  principal  Kciynge*  75. 
■;  traitors.     The  words  of  the  ftar^e  feem  to  imply  9-  St.  Trials, 
^  i  military  affemblage,  or  armed  iniur-eclion,  not  Salk?\^35. 
^  ^pon  a  private  quarrel  between  private  individuals,  8*Sr.  Tr.5^. 
t  ^ot  in  maintenance  of  a   perfonal   claini,   or  in  t'o^^^^^^' 
IPurfuit  of  a  particular  redrefs;  but  fuch  a  rifing  i.  kale,  131. 
r.'^s  may  in  judgment  of  law  be  intended  to  have  p''°- ^*''*  ^^3  • 
►  been  againft  the  perfon  of  the  King,  to  feize,  2°?vii"365. 
IIl *lcthr6ne,  or  imprifon  him;  or  to  oblige  him  by  Dongi.  510. 
"t^olence  tcf  alter  the  meafures  of  his  government,  '^^awk.P.C. 
■"""^  to  compel  a  change  in  the  religion  fettled  by 
_    tW;  or  to  withhold  caftles  or  fortreffes  by  weaplons 
J^fienfive  and    ihvafive ;    or    a  wilful  uncompelkd 
^  Seining  with  open  rebels ;  or,  in  fhort,  every  effort 
L^^  fqfitive  rebellion.     But  it  has  been  held,  that  a 
Hib^  with  intention    to   kill   one  of  the  privy 

D  d  3  council 
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(ii)  Talbot's   council  (/«)  ;  a  trmultuary  combination  to  cor-! 

^^\  h   2^   P^^  ^^^  ^^"i6  ^^  P^^  away  his  minifters  (^) ;   ^ 

(T)  Earl  of     armed  force  with  3.  general  purpofe  to  deftroy  ei 

EiTex'i  Cafe,  clofures,  to  deliver  prifons,  or  to  demolilh  bawd^ 

houfes,  or  to   pull  down  meeting-houfes  of  di/^ 

fenters,   in   which  cafes  the   univerfality  of  iht 

defign  is  conftrued  into  rebellion;  and  laftly,  in- 

furreftions  to  effeft  redrefs  or  innovation,  in  which 

the  infurgents  have  no  fpecial  interejl,  or  forcibly 

^        to  render  ineffedtual  any  adk  of  parliament  or  law 

Fofler,ii3.    of  xh^  realm,  are  all  feverally  adjudged  to  be  a 

levying  of  w/ir  within  the  ftatute. 

Adhering  to       5-  By  25.  Edw.  3.  c.  2.  *^  If  a  man  be  adherqir 

the  King's      ««  to  the  King's  enemies  in  his  realm,  giving  to 

enemies.        <<  them  aid  and  comfort  in  the  realm  or  eUewherc, 

**  and   thereof   be   provably  attainted  of  opcp 

*^  deed  by  people  of  their  condition,  it  ought 

"  to  be  adjudged  treafon," 

Fnn.P.L.136.     By  **  enemies^*  are  meant  all  aliens  in  notorious 

Moor.  620.     kojlility.     The  folemnity  of  a  previous  denuncia- 

y*^gj*^/'      tionof  war  is  not  always  neceffary  ;  for,   whether 

3.  inft.  12.     the  perfons  adhered  to  were  the  King's  enemies, 

^*^^'  f  ^*'  «    is  a  matter  of  faft  to  be  averred  and  evidenced  by  its 

»59'  public  notoriety,    turnilhmg  money,  arms,amimi- 

FoJt.  197.220.  nition  and  provifions,  or  fending  intelligence  to 

t!Hawk!p!c^^^  King's   enemies,  are  afts  of  adherence,  cvca 

55.      '      '  though  they  (hould  be  intercepted  in  their  paffagc; 

for  the  treafon,  though  ineffeftive,  is  complete 

on  the   part   of  the  traitor.     A  fubjeft  of  tl 

enemy-country  continuing  under  the  protciftif 

of  England,  and  praftifing  while  in  England  to  ' 

aid  and  alliftance  of  that  enemy-country,  coi 

under  the  words  of  the  ftatute ;  but  mere  refidci 

in  a  hoftile  kingdom  is  not  in  itfelf  an  adherent 

though  a  refufal  to  return  to  tbe  mother  coantr)'\}\ 

proclamation  may    be  evidence  thereof.     0( 

a<fts  of  adherence  are,  aftual  war  againft  the  Kii 

allies;  the  treacherous  furrendering,  in  coUu 

with  the  enemy,  of  a  place  of  defence ;  a  volt 

tary  oath  of  fealty  to  the  cncmy-king,  or  ci 

UB( 
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inder  his  commiflion,  though  without  any  ablb- 
luce  aft  of  hoftility, 

6.  Is  the  four  preceding  treafbns  it  is  required  by 
the  ftarute,  that  the  offenders  be  *^  ihcrcot  provablj 
"  attainted  of  open  deed  by  people  of  their 
"  conditiom" 

"  The   2i(\\ trh  provably,**   fiys  Sir   fenwARD^.  iniL  h. 
Coke,  **  hath  great  force,  anafignifies  a  direft  and  »•  H4e,  ix9» 
^*  ^iTim  proof :'     An  overt  aEl  is  that  by  which  the  p^i^^^^^^^      .^ 
traitorous  defign  is  demonftrated,  and  it  muft  not  • 

only  be  Ihewn  at  the  trial,  but  muft  befp^cificallyPrio,P,Laa«4 
and  correftly  charged  in  the  indictment,  in  order 
that  the  perfon  accufed  may  be  prepared  to  refute, 
kxplain,  or  defend  it.  Confpiring  the  King's  deith, 
providing  weapons  to  effeft  it,  fending  letters  to 'HawkiP.C. 
incite  others  to  procure  it,  aflembling  people  info.' Mod. 3a*. 
order  to  take  the  King  into  their  power,  and  alh.  Inft.  14. 
bther  fuch  like  notorious  fadsj  done  in  purfu-p^^jyj^'.iit, 
ance  of  a  traitorous  purpofe  againft   the  King, 
tiay  be  alledged  as  overt  aSlsy  to  prove  the  com- 
pading  his  death. 

y.  B¥  25.  Edw.  3.  c.  ±.  *'  If  a  man  counterfeit CounUrfcitiog 
^*  the  King's  great  or  privy  feal^  it  ought  to  be'^*^  ^"^'* 
^  adjudged  HIGH  TREASON."     Thefe  words  ex-^*^^*^*''^'^* 
end  to  the  aiders  and  confenters  to  fuch  counter- 
eiting)  as  well  as  to  the  aftors ;  but  not  to  the 
aking  wax  bearing  the  impreflion  of  the  great  4.Bi;<:bm. 83- 
EAL   off  fram  one  patent,    artd    fixing    it   toCd.pc.i6. 
LROthen 

8.  By  i$i  Edw.  3.  c;  2;  "  If  a  man  counterfeitCountcrfcitiDg 

*  the  King's  money,  or  bring  falfe  money  into"^°"^^'' 

*  the  realm^  counterfeit  to  the  money  oi England y^^'^^^^^*^^'^* 
^  knowingthe  money  to  be  falfe,  itis  high  trea-Co.  p.  c.  i^. 

*  SON.*'     Thofe  who  coin  money  wiflhout  the  ^  f "**•  375- 
[ing's  authority  are  within  this  aft,  whether  they  f,*i^*^^;p.C. 
ittcr  it  or  not;  or  having  authority,  if  they  make  6a 

c  of  bafcr  alloy  than   they  ought;  but  the  j-e-*^^^'^'^*?- 
ambiance  of  the  counterfeit  mpney  muft  be  fuch 

D  d  4  as 


4o8 
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Co.  Lit.  107.  as  to  render  it  paflable ;  and  only  the  gold  and 

Secth  cafcof  fliy^,.    ^^1^   ^^^    ^^ic   Kin£»*s  moncv   within  this 

the  King  V'        n    ^    ^  °  "^ 

Itatute. 


«ng 
Varlev, 
t.Bl.kep.^Sa.  C.  i;i  C.  L.  75, 


Slty-ng  the 
judges. 


9  By  25.  FaIzu.  3.  c.  2.  *'  If  a  man  flay  the 
*'  chancellor,  treafurer,  or  the  King's  juftices  of 
"  the  one  bench  or  the  other,  juftices  in  eyre,  or 
**  juftices  of  aflize,  and  all  other  juftices  affigned 
*'  to  hear  and  determine,  being  in  their  places, 
**  doing  their  offices,  it  is  men  treason.*'  This 
i.Hawk.P.C*  Jq^j  j^qj  extend  to  an   attempt   to  kill,  nor  to 

•1.  kale.  131.    adlual  wounding,  unlefs  death  enfue;  nor  to  any 

other  officers  but  thofe  exprefsly  named  i  there- 
fore the  barons  of  the  exchequer  are  not  witliin 
the  proteftion  of  the  a<fl. 


See  4-  Bl 

Com*  84* 


Forging  coin* 

1.  Halcf  197* 
Jones,  133. 
!•  Hiwk>  is* 


lo.  By  T.Afen*,  c.  6.  *^  To  falfely  forge  and 
'^  counterfeit  any  fuch  kind  of  coin,  of  gold  or 
^*  filver,  as  is  not  the  proper  coin  of  this  realm, 

but  Ihall  be  current  by  confent  of  the  cruwn, 


t( 


a 


is  HIGH  TREASON. 


Importing 
couBterfeit 


com* 


II.  By  I.  &  2.  PUl.  y  Minyy  c.  ii- "  To  bring 
**  into  the  realm  money  counterfeited  according  lo 
the  fimilitude  of  foreign  coin  current  here,  to 
the  intent  to  merchandize  therewith,  is  high 


t€ 


(( 


f  ( 


TREASOK. 


Clipping  com*       12.  By  5.  Eliz.  c  II.  f.  2.  ^'Clipping,  wafting, 

**  rounding,  or  filing,  for  wicked  lucre  or  gain- 
**  fake,  ot  any  the  proper  monies  of  this  realm, 
**  or  the  dominions  thereof,  or  of  other  monies 
*^  current  by  proclamation,  is  high  treason." 

13.  By  14.  EHz.  c.  3.  **  To  forge  or  counterfeit 
**  any  fuch  kind  of  coin  of  gold  or  filver  as  is  not 
**  the  proper  coinit>f  this  realm,  nor  permitted  to 
"  becurrent, is'MispRisioN  of  treason." 


Forging 
foreign  coin. 


Dim'niih; 

coin. 


i^.  By  18.  Eliz.  c.   I.  '*  To  impair,  diminiln> 

"  faUifv,  fcale,  or  lighten  the  proper  ironies « 

<<  this 
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•*  this  realm,  or  of  other  realms  current  by  pro- 
**   clamation,  is  high  treason." 


€€ 


€1 


i5.By8,&  9.  PTilL  3.C.  26/^  To  make  or  mend,  Making coia- 
or  to   begin  or  afliil  in  making  or  mending,  *"»"*®^^^' 
other  than  by  pcrfons  employed  in  the  Mint, 
any    puncheon,     counter-puncheon,     matrix, 
*^  Itanip,    die,    pattern,   or  mould,  in    or   upon  ^ 

which  there  fliall  be,  or  which  will  make  the  c^owa  Uw, 
figuro^  ftamp,  refemhlance,  or  limilitude,   ofi96* 
**  both  or  either  fides  of  any  gold  or  filver  coin 
*^  current  within  tne  kingdom,  is  high  treason/' 

Every  thingneceffar y tofhew  that  the  defendant  Addingttmy 
had  no  authority,  mull  be  negatively  fet  out  i^^'^'.f^ 
an  indictment  on  this  ftatute-     An  inftrument  thatR^p.**37,t 
will  make  the  figure  of  only  one  part  of  the  fide 
of  the  coin,  is  not  within  the  ad.    A  mould  is  an 
inftrument  on  which  is*  made  and  impreli'ed  the 
ftamp  and  fimilitude  of  the  current  coin, 

16.  By  8.  &  9.  fFill.  3.  c.  26/^  Tomake  or  mend.  Making  com* 
&c.  any  edges  or  edging  tool,  inftrument,  or  *"^^*^** 
engine,  not  of  common  ufe  in  any  trade,  but 

**  contrived  for  making  of  money  round  the  edges, 
**  with  letters,  grainings,  or  other  marks  or 
*'  figures,  refembimg  thofe  on  the  edges  of  the 
"  legal  coin,  is  high  treason." 

1 7.  By  8.&cg.ff^iil.  3.  c.  26.  "  Tomakeormend,?^^al^»ng /»«- 
**  &c.  any  prefs  for  coinage,  or  any  cutting  en-"*^^"^^' 

gine  for  cutting  round  blanks  by  forc^  of  a 
Icrew,  out  of  Hatted  bars  of  gold,  filver,  or 
other  metal,  is  high  treason.'* 

18.  By  8.  &  9.  prill.  3.  c.  26.  "  To  buy  or  fell,"^^!"r°^°- 
hide  or  conceal,  &c.  or  to  have  in  their  houfes,  mcnts  in  on«'» 

*  cuftody,    or   pofi'effion,    any    fuch   puncheon,  cu^ody. 

countpr-puncheon,  matrix,  ftamp,  die,  edges, 
**  cutting  initrument,  or  other  tool  or  inftrument 
**  before  mentioned,  is  high  treason." 

10.  By  8.  &  9.  fVill.  3.  c.  26.  **  To  convey,or  Stealing  tools 
aflift  in  convey mg  out  ot  the  Mint,  any  tool 


€1 


fC 
cc 
cc 
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*•  or  inftrument  ufed  for  or  about  the  coining  o^ 
**  the  monies  there,  or  any  ufeful  part  of  luch 
**  tdol  or  inftrument,  is  high  treason/' 


tdgbg  toinw  20.  By  8.  &  9.  ffllL  3.  c;  26.  "  To  mark,  other- 
"  wife  than  by  perfons  employed  in  the  Mint,on  the 
edgesof  any  the  current  or  counterfeit  coin  of  this 
kingdom,  with  letters  or  grainings,  or  other 
marks  or  figures,  like  unto  thofe  on  the  edge 
of  money  coined  at  the  Mint,  is  high  treason.* 


it 

u 

cr 


Coloiiring  Arid        21.  BY  84  fe  9.  Pf^tlli  ^;  C.  26.   fi  4. "  To  colour, 

gilding  corn.    €c  g\\(\^  of  cafe  over  with  any  gold  or  filver,  or 

with  any  wafli  or  materials  producing  the 
colour  or  gold  or  filver,  any  coin  refembling 
the  current  coin  ;  or  any  round  blanks  of  hik 
metal,  or  of  coarfe  gold,  or  coarfe  filver,  of  a 
fit  fize  and  figure  to  be  coined  into  counterfeit 
milled  money,  refentfbling  any  the  gold  or 
filver  coin  of  this  kingdom,  is  high  treason." 


<< 


Co^ourihg  22,  By  8.  &  9*  ff^ilL  3.  c.  26.  f.  4.  *•  To  gild 

Wauki*  «<  over  any  filver  blanks,  of  a  fit  fize  and  figure  to 

**  be  coined  into  pieces  refembling  the  current 
**  gold  of  this  kingdom,  is  high  treason." 


cc 


WafhmgfiWcr  23.  By  15.  Geo.  2,  c.  28.  •*  To  wafh,  gild,  or 
coin  to  re-  "  colour  any  fliilling  or  fixpence^  or  to  alter  the 
femblegold.    ,,  impreflfion,  or  any  part  of  the  impreffion  of 

cither  fide  of  any  fhilling  or  fixpence,  with  in- 
tent to  make  fuch  fhilling  or  fixpence  refcmble, 
•*  or  look  like,  or  pafs  for  a  guinea,  or  a  half' 
••  guinea,  refpcctivcly,  is  high  treason." 

AUcringthc        ^4'  "  ^^  1 5.  Gco.  i.c.28.  "  To  file,  or  an^wife 

copper  coin  to  **  alter,  walh  or  colour,  any  halfpenny  or  far 

Sllfcoil!!*     *'  ^hi^g'   or  to  add   to  or  alter   the  impreffioa  , 

•*  thereof,  with  intent  to  make  the  fame  refembici 

•*  look  like,  or  pafs  for  a  lawful  (hilling  or  fix- 

^*  pence,  is  high  treason.'* 

Br 
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25.  By 5.  EUz.  C;  T.  **  To  extol,  fet  forth,  main- Defending  Ag 
•*  tain,  or  defend  the  jurifdiclion  of  the  Pope,  or ^^'^'y^ 
*•  to  attribute  any  authority  to  the  fee  of  Rome         ^* 
**  within  this  kingdom,  is  for  the   firft  offence 
**  pr4emunirey  and  tor  the  fecond  high  treason.** 

z6.  By  13.  £//V>.  c.  2.  **  To  put  in  ufc  any  buUpopiihiwiBii 
*'  or  inftrument  of  abfoiution,  &c,  is  high  trea- 


"  son/' 


in.  By  5.  /^//x.  c.  I.  *^  To  refufe  to  obferve  the 
"  rites  01  the  church  of  EngUhidy  after  having 
"  been  admonifhed  by  the  ordinary,  &c.  ;  or  to 
"  fay  or  hear  private  mafs,  &c.  or  to  refufe  a 
"  fecond  tender  of  the  oaths,  is  high  treason." 

28.  By  27.  EUz.  c.  2.  *'  If  any  popiQi  prieft,  bornPapiih  jpHA. 
"  in  the  dominion  of  the  crown  oi  England y  Ihall 

**  come  over  hither  from  beyond  the  fcas,  or  Ihail 
"  tarry  here  three  days  without  conforming  to  the 
"  church,  it  is  high  treason." 

29.  By  3.  Jac.   I.  c.  4.   "if  any  perfon  (hallConveftiofra 

"pretend    to    have    power,     or    ihall    put    in P'^p;^^^ '***' ^ 
"  practice  to  withdraw  any  fubjedl  from  his  natural 
"  obedience  to  the  King,  or  withdraw  them  for 
"  that  intent  to  the   Romilh  rehgion,  &c.  &c. 
^*  it   is  HIGH  treason." 

30.  By  I.  Mn.  c.  1 7.  "  To  endeavour  malicioufly.  To  hinder  d» 
*'  advifedly,  and  direftly,  to  hinder  any  perfons|iXto"h?  * 
**  who  fliall  be  next  in  fucceflion  to  the  crown,  throne. 

*'  according  to  i.lVilL  ^  Mary^  c.  2.  and  12.  fyUL 

*^    3.  C.    2.    is  HIGH  treason." 

31 .  By  4.  ^fi^*  c.  8.  *'  To  declare,  maintain,  and  to  maintnim 
^*  affirm,  malicioufly,    advifedly,    and   diredtiy, that  the  Pre- 
*^  by  writrng    or    printing,  that  the   pretended  I^T^^'J'^^^^^ 
"  Prince  of  iValeSj  or  any  other,  hath  any  right 

**  or  title  to  the  crown,  otherwife   than  accord- 
•*  ing  to  the  i.  tVill-  iff  Mary,  c.  2.  and  11.  &  12. 

**   frflL^.   C  2-  is    HIGH  TREASON. 


»> 

«>.. 
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To  hold  cor- 
tefpondence 
with  an  cne' 
my* 


ti 


The  fofls  of 
the  Piirtender   a 
fouQd  in  any  of 
the  Brititodo-  '* 
ninioos*  i€ 

€t 
€1 
i( 


32.  By  2.  &  3.  j^ftn.  c.  20.  "  If  anyofficer 
^*  (bldier  (liall  hold  correfpondence  with  a 
'^  rebel  or  enemy,  or  give  them,  by  any  mear^jr^ 

any  advice  or  intelligence,  it  is  high  tr£  jh 


SON. 


33.  By  17.  Geo.  2;  c.  39*  ^'  If  any  of  the  fons  of 
the  Pretender  lliall  land,  or  attempt  to  land  in 
this  kingdom,  or  be  found  in  Great  Britain  or 
Ireland^  or  any  of  the  dominions  belonging  to 
the  fame,  or  if  any  peifon  (hall  correfpond 
with  them,  or  remit'money  to  their  ufe,  itk 


HIGH  TR^ASONi 


IV.  Felonies  injurious  to  the  King^s  Prerogative. 


iiSs"^^        T .  The  CoiNf .     By  27.  Edw.  i .  c.  3.  none  (hat! 
**  '       hnn^  pollards  and  crockards   (which  were  foreign 

coins  of  bafe  metal)  into  the   realm^  on  pain  of 

forfeiture  of  life  and  goods. 

Melting ftci>i       By  9.  Edw.  3*  c,  2.  no  fterling  money  (hall 
ling  money.     ^^  melted  down,  ,on  pain  of  forfeiture  thereof. 

Forging  By  14.  EUz.  €.  -;.  to  forge  foreign  coin,  thoujih 

foieiea  com*  ^  r     -r  c  r  ° 

not  current,  is  miipnhon  01  treaion. 

Melting  the        By   13.  &  14.  Car.  2.  c.  31.  to  melt  down  any 
ctiricntftlver  ^orrent  filver  money,  Ihall  be  punilhed  with  for- 
feiture, double  value,  and  disfranchifement,  or  fTx 
months  imprifonmcnt. 


Buying  dip-  By  6.  &  7.  TVill.  3.  c.  T7.  to  buy  or  fell,  or 
pingband6l-'  knowingly  have  in  cuftody,  any  clippings  or 
*""'  filings  of  the  coin,  incurs  a  forfeiture  of  the  fame,* 

and  a  penalty  oi  five  hundred  pounds. 


IDgS 


Blanching 
•oppcr. 


Bv  8.  &  9.  IVill.  3.  c.  26.  to  blanch  or  whiten 
copper  for  fale,  or  to  buy  or  fell,  or  offer  for 
fale,  any  malleable  compofition,  which  Ihall  be 

heavier 
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wavier  than  filver,  and  look,  touch,  and   wear, 
ke  g9ld,  but  be  beneath  the  ftandard, is  feloky. 


4^3 


Bv  8.  &  9.  Will.  3.  c.  26.  to  receive,  pay,  or  Uttering  ba* 
lit  off,  any  counterfeit  or  diminilhed  money,  not"'*''**^* 
►eing  cut  in  pieces,  at  a  lefs  rate  than  it  Ihall  im-  j 

lort  to  be  of  is  felony. 

By  I  iT.  &  16.  G<?^.  2.   c.  28.   to  tender  in  pay- Uttcringc<mm. 
lent  any  counterfeit  coin,  knowing  it  to  be  to, 
i  imprifonment  lix  montiis  for  the  fir  ft  offence; 
vo  years  for  the  fecond   offence  ;  and  for  the 
lird  offence,  felony  without  cUrgy, 

By   15.  &  16.  Geo,  2.  c,  28.   to  tender  in  pay- Tcndcnngb^^ 
lent  any   counterfeit  money,  knoivingly^  and  to  JJJJ^"^ J '**  ^'' 
ave  at  thei  fame  time  more  in  cuftody,  or  within 
n  days  after  to  tender   other  falfe  money,    is 
aprifonment  for  a  year  for  the  firll  offence,  and 
►r  the  fecond  felony  without  clergy. 

By   i^.  Geo.  2.  c  28.  f.  4.  to   make,  coin,  or.^'>"»t«rf«*»"«B 
ninterfeit  any  brafs  or  copper  money  called   ^^^^"^^^^^^ 
ilfpenny  or  a  farthing,  is  puniQiable  with  two 
!ars  imprifonment,  ^c 

By  \  I.Geo.  3.  c.40.  to  make,  coin,  or  counter- ^^^"**®^«"*« 
it  the  copper  monies  of  the  realm  called  a  half-  *''"^' 
:nny  or  a  farthing,  is  felony. 

By  II.  Geo.  3.  c.  40.  to  buy,  fell,  take,  receive,s^^[.*'"fjc'^'»- 
ly,  or  put  off,   any  copper  money  not  melted  I^oDiw^'^^ 
)\vn  or  cut  in  pieces,  at  or  for  a  lower  rate  than  the 
lie   by  it3   denomination  doth  import,   or  was 
imterfeitcd  for,  is  felony. 

2.  Felonies  against  the  King's  Council. '^^^^''•no®* 
'  3.  Hen.  7.  c.  14.  if  any  fworn  fervant  of  the  fg/onyf *** ** 
mg's   houfehold   confpire    to   kill-  any  lord  or 
ivy  counfellor,  it  is  felony. 

By  9.-^/;;.  c,  16.  to  affault,  ftrike,  wound,  or  Affaulting » 
tempt  to  kill,  any   privy  counfellor  in  the  cxe-fJ^J^  «^^^* 
ition  of  his  office,  is  felony  zvithout  clergy. 

Pt 
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Svringafof         3.   SERVING     FoREIGK    StATES.      Bv  3.  7^^- 

I)ti0i  prince-  j-^  ^^  ^Q  gQ  Q^j  Qf  ^j^g  realm  into  the  Service  o:M 
foreign  prince,  without  taking  the  oaths  of  all 
giance,  &c.  &je#  is  felony. 

Mocnq^a         By  9,  Geo.  2,  c.  30.  and  29.  Geo.  2,  c.  17.  to 

^Jjjf  ^^^  inlift,  or  to  procure  any  fubje<9:  to  be  inlifted,  k 

*         any  foreign  lervice,  is  felony  without  clergy. 

By  29.  Geo.  2.  c  17.  if  any  fubjeft  of£wjfW 
pnter  into  the  military  fervice  of  the  French  King, 
without  licence  under  ;he  lign  jiianuaj,  1%  is  feio- 
NY  Without  clergy. 

jl^bt2trfng       4»  Embezzling  Stores.    By   31.  EHz.c^^' 
•«^*  to  embezzle  the  King's    floras  to   the  ydhit  of 

j^.  y*"*^ twenty  fhillingSi  is  felony  ;  and  by  22,  (a?* 2. 
C.  5*  FELONY  without  cUrgy. 

Ittmnig f^ips-  5.  Burning  Ships.  By  12.  Ceo.  3.  to  fet  on 
fire  and  burp,  or  otherwife  to  deftroy,  any  of  bi$ 
Majefty's  (hips  or  vefTels  of  war,  whether  on  floaii 
or  building  in  any  dock-yard  or  private  yard, is 
FELQNY  without  clergy. 

s.Hawk.P;C.     6.  Burning   Dock-yards.     By    12.    Gee.  31 
^^    .  c.  24.  to  fet  on  fire  and  burn,  or  otherwife  deilrov, 

any  of  his  Majefty's  arfenals,  magazines,  dock- 
yards, rope-yards,  viftualling-offices,  or  any  of  the 
buildings  ereded  therein,  or  belonging  thereto, or 
any  timber  or  inaterials  there  placed  for  buildingi 
repairing,  or  fitting-put,  fhip§  or  veffels,  is  fe- 
lony without  clergy. 

7.  Burning  Stores.     By  12,  Geo^    3.  c.  24. 
to  fet  on  fire  and  burn   any  of  his  Majeuy*s  mili- 
tary, naval,  or  viftualling  fibres,  or  other  ammu-l 
nition  of  war,  or  any  place  where  the  Came  lli^ 
be  kept  or  depofited,  is  felony  without  clergy^ 


4-BLCfro.        8.  Desertion.     By   18.  Hen.  6.  c.  19.  if^^y 
infi.  86.    f^ldier  or  failor,  in  time  of  war,  depart  from  h^^ 


lOl. 


i.Cu*£7.        CQ.Lit.71.    Crp.  Car.  71. 

captain 
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iptain  or  commander,  it  is,  cxclufivc    of   ^c 
jnifliment  by  the  Mutiny  Adt>  Ff  |-ony. 


¥$ 


By    a.  Edw.  6.  c.  2.  if  any  fojdier  ferving  the  i.fiawk.P.C, 
ing  in  his  wars  depart  without  licence  from  his  »*5- 
)mmanding  officpr,  with  booty  pr  otherwjfe,  it  is  l\  cp,  47, 
BLONY  witl:>o^t  clergy. 

Y*  l?ramuntre^ 

Pr^munire  was  an  offence  whereby  the'*^^*'^^'^  • 
apal  authority  was  encouraged  and  promoted  4.  bi.  C€ip» 
1  diminution  of  the  authority  of  the  crown,  andf^-*? 
erives  its  name  from  the  word  *^  forezvarn''  \ii  the 
'rit  by  which  the  punilhment  was  inflifted,  vizm 
)  be  put  out  of  the  King's  proteftion,  their  lands 
nd  goods  forfeited  to  the  King's  ufe,  and  their 
todies  attached  to  anfwer  the  King  and  his  coun- 
iL  The  principal  ftatutes  of  pramuntre  are  the 
7.  Edzv^  3-  c.  !•  38.  i:.dw.  3.C.  3.  16.  Rich.  z.c*^. 
^Hen.  8.  c,  12.  25,  i/(?«,  8«  c.  19,  26.  ^eu.  8. 
.  14.  5.  Eliz.c.  I,  13.  -E//z.  c.  2.  27,  Eliz.  c.  2. 
nd  3. 7^r.  I .  c.  5. ;  but  thefe  being  pams  of  no  in- 
onfiderable  confequence  they  have  been  extended, 
y  fubfequent  ftatutes,  to  offences  that  have  very 
ttle  relation  to 'that  from   whence  the  name   is 

ciivcu  y^aj.  Phil  ^  Mar. 

-8.  13.  E/is*  e«  8*  ii.  7^^.  I.  c«  3.  !>  yac*i»  t*%-  ti>  Cat*  i.  c*24- 13- Ctfr«s.c<  f- 
(.  Cflr.  z.  c.  i.  1.  /ry//.  cr  M<ir.  c.  8.  7.  &  8.  If^ilL  6  Mar.  c.a4.  0.  Amm.  c.  i7- 
'  il/r/i*  c*  23*     6.  C^0.  I.  c*  18.     i2«  C?^0<  3*  c<  ii« 

VI.  Mifprijion. 

MisPRisipN,    from    mefpris,   negleft  or  con- 4- Bi.  Com. 
*mpt,    are     generally    underftood    to     be     all(y^'^^^^^ 
Jch  high  offences  as    are  under  the  degree  of  3.111(1.36.. 
apital  treafon,  but  nearly  bordering  thereon,     A  ^^Jj-  ^\  'J'l 

<-        r  •  •        J       •  r  J  2.  Bumtjuf. 

ulpniion    is    contamed    m    every   trealon    and  i^». 
.'lony  ;  and  the  King  may  proceed  againft  the  Kciynge,  21. 
ffender  for  the  mifprilion  only.     Mifprilions  may  Vaf  *^^*^'  *  * 
e  either   by  omijfion  or  commijfion.     By  omilTion,  i.Hawk.P.C. , 
here  a  perfon  knows  that  another  liauh  commit-  *7'  w  99* 
'd  treafon  or  felony  of"  any  kind,  and  does  not 
;Veal  it :    by    commiffion,  as  in   contempts  and 
igh  mifdemeanors  \  as  by  jhe  mal-adminillration 

of 
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of  fucii  officers  as  are  in  public  tnift  and  emplo^ 
menc ;  ncgiecting  to  join  the  poJJ'e  comitatus  \vh 
required  by  ihe  Ihcriffor  juftices,  according  tot"?-; 
2.  Hen,  5.  c.  8.  ;  fpeaking  or  writing  againlt  t  >?c 
King  or  his  government;  denying,  by  heedleyj 
ii.Htm.i.  difcouife,  his  right  to  the  crown  ;  ftriking  in  tbc. 
King's  palaces,  or  courts  of  juilice;  refcuing  a^j, 
prilbner  from  any  court ;  diiluading  a  wicnefs 
from  giving  his  evidence  \  and  the  like* 


VII.  Cff:itm  againft  Public  Jujlice. 


JU  fX 


t.Hawk^FX.      I-    Embezzling   Records.      By  8.  Hen.  6. 

^77*  c,    12.    to  take   away,  withdraNy,  or  avoid  any 

pkp/c  7V.   record  or  proceeding  in  the  courts  of  IVeJlminfitr' 

Hally  by  rcafon   whereof  the  judgment  ftiall  bq 

rcverfed,  or  n6t  cflect^d,  is.  felony. 


By  21.  Jdc,  I.  c.  26.  to  acknowledge  any  fine, 
i.H^i^b!'  **ecovery,  deed  enrolled,  flatutCj^  recognizance, 
?- Hjiwk.p.c.  :)ail,  or  judgment,  in  the  name  of  another,  i$ 
'^  F  E  L  o  i^  Y  without  clergy. 

4.B1.  Coci|.  By  4.  IVtll.  &  Mary^  c.  4.  to  perfonate  any 
i*Hate,  ^^s.  other  perfon  '  as  bail,  before  a  commifTioner 
?.  Vent!  301.   appointed  to  take  bail  in  the  country,  is  felony. 

i.Kawk.p.c.      2.  Duress  of  Imprisonment.     By  \^.Edii\ 

'U  3.   c.  10.  if  any  gaoler,   by  too  great  durcfs  of 

'"       '^'*^'    imprjfonment,  makes  any  prifoncr- that  h^  hath  in 

ward    become    an    approver    or    appelier,  it  is 

PtLOKY. 

4.BKCciDf         3.  Obstructing  Process.     To   obftruft  aa 
*3^  arreft  upon  criminal  procefs  makes  the  offender  a 

particeps  criwinis ;  and  by  8.  &  9. '/f7//.  3.  c.  27. 
9,  Geo.  I.  c.  28.  and  11.  Geo.i.  c.  22.  tooppofe  the 
execution  of  any  procefs,  in  any  pretended  pri- 
.vileged   place  within  the  bills  of   mortality,  is 

FELONY. 

4,   EsCAf^E^ 


*rHB  Laws  ot  England^  ^,y 

4.  Escape.  Officers  who,  after  arreft,  negligently  t.  Hawk.P. C 
rrmit  a  felon  to  efcape,  are  punilhable  by  fine  ;  «•  Hale,  600. 
It  if  an  officer  voluntarily  fuiFer  a  felon  to  efcape, 

5  becomes  guilty  of  the  fame  crime  for  which  the 
Ion  was  in  cuftody. 

5.  Breaking  Prison.     To  break  prifon  when »•  Hawk. I^.t 
wfully  committed  for  any  treafon  or  felony,  is+'^^-^""** 
LLONY  ;    and  when   confined   on   any  inferior 

large,  is  a  mifdemeanor. 

6.  Rescue.     Torefcuea  perfon  apprehended  1. Htwk.P.C* 
r  felony,    is  felony;  for  treafon,  treason; 

d  for  a  mifdemeanor,  a  misdemeanor.  By 
I.  Geo.  2.  c.  31.  to  affift  a  prifoner  in  cuftody  for 
^on  or  felony,  with  any  arms,  inftruments  of 
:ape,  or  difguife,  is  felony,  tranfportable  for 
)en  years. 

By  25.  Geo.  2,  c.  37.  to  refcue,  or  attempt  to 2. Hat^k.  65^. 
fcue,  any  perfon  committed  for  murder,  or  for 
y  of  the  offences  enumerated  in  the  zf.Geo.  2. 
15.  or  9*  Geo.   i*   c.  22.  is   felony   without 

.£RGT. 

7.    ReTITRNING   from  TraiMPORTATION.      Byx.Hawk.P.Crf 

Geo.  I.  c.  II.  16.  Geo.  2.  c.  15.  S.G^a.  %.  c.  15.*^^ 
my  offender  ordered  to  be  tranfported  to  Ameri* 
►  or  by  1 9i  Geo.  3.  to  any  parts  beyond  the  feas, 
ill  return  into  any  part  of  Great  Britain  or  Ireland^  , 

6.  Geo.  I.  c.  23.  without  fome  lawful  caufe, 
fore  the  end  of  the  term  for  which  he  was 
Jifported,  it  is  felony  without  clergy. 

•      '  ff  ' 

The  daily  book  of  the  prifon,  in  which  the  AftVi  Cafi 
nmitments  and  difcharges  are  entered,  is  evi- OJd  Bailey, 
ice  to  prove  the  time  at  which  the  prifoner  was|^^^^^ 
nfponed* 

Necessity^    ficknefs,  haying  performed    the,. Hawk. P.C. 
editions  precedent  to  the  king's  pardon,  njay,  *47« '» f^^Hs. 
der  certain  circumftances,  become  lawful  caufe^ 

E  e  for 
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for  being  at  large,  and  in  fuch  cafe  thfc  {m-iToj 
fhall  be  remitted  to  his  former  fentence. 

4-Bi.Coro.  8.  Theftbote,  which  is  where  the  party  roi 
'^H  wk  p.c.'^^^  ^^^  ^^^y  k^o^s  the  felon,  but  alfo  takes  hi 
as?-  '  goods  again,  or  other  amends,  upon  agreement  noi 
1.  Hik,  619.  to  profecute,  and  is  punifhable  by  the  Commoi: 
Law  with  fine  and  imprifonment. 

By  25.  Geo.  2.  c.  36.  to  advcrtifc  a  reward  foi 
the  return  of  things  ftolen,  with  no  queftionj 
afked,  fubjefts  the  advertifcr  and  printer  to  a 
forfeiture  of  fifty  pounds  each. 

By  4.  Geo.  I.  c.  II.  to  take  a  reward,  under 
pretence  of  helping  any  one  to  ft:olen  goods, 
makes  the  offender  gujlty  of  thie  fame  crime  as  the 
felon  who  ftole  them,  unlefs  he  caufe  fuch  principal 
felon  to  bfe  apprehended  and  brought  to  trial,  and 
Ihall  alfo  give  evidence  againft  him. 

Jonathan  A  PERSON  may  bc  indifted  and  convifted  xipou 

oid^^B^f*^^'  this  ftatute,  although  he  was  liable  as  a  prindpd 
May  Seffion  fcJon,  imdcr  10.  &  II.  ff^ilL  3.  c,  23,  by  aiding  «id 
*7a5-  aflifting  in  the  commiffion  of  the  felony  by  which 

the  goods,  for  the  reftoratioh  of  which  he  had 

taken  a  reward,  were  ftolen. 

Driolc^-atcr's  ^^'^  ^^  offender  Under  this  aft  cannot  b4 
Cafe,  Old       indiAed,  until  the  principal  felon  bc  conviftcdj 

^  ^  .  cannot  till  conviftion  be  known,  whether  he  w 

Crown  Law,  been  guilty  of  petty  larceny,  grahd  kreeny,  or  i 
A  capital  offence. 

s.&wk.P.c.     9-  ReceiviIto  Stolen  G6ods.    This  ofTc 
•j«-  is  only  a  mifdemeahor  at  Common  Law.    But 

3.  &  4.  PFilL  fef  Mary  J  c.  9.  and  5.  jfnn.  c.  31. 
buy  or  receive  any  goods  or  chattels  that  (hall 
felonioufly  taken  or  ftolen,  knowing  thtiim^ 
have  been  ftolen,  makes  the  offender  an  accefiif 

gfter  the  faft  to  the  felony  committed^  fer  "^Aim 

M 


*Hi   lAwS   6p   ftNGLANB;  jity 

py4.  Geo.  I.  c.  ii.  he  fliall  be  TRANSPORXBDyS/" 
fourteen  years. 

•By  I.  Ann^  t»  9.  and  5,  Ann.  c;  3'!.  receivers 
may  be  profecuted  for  themifdemeanWy  although  the 
l)rincipal  felon  be  not  taken. 

By    29.  Get).  2.  c.  30.    whoever  fhall  buy   or 
deceive  any  ftolen  lead,  iron,  copper,  brafs,  bell  ^ 
metal,  or  folder,  may  be  indided  for  this  offence, 
although  the  principal  felon  has  not  been  con- 
vided. 

By  2.  Geo.  3.  c.  28.  if  any  perfon  buy  or  receive 
any  part  of  the  cargo  of  any  Ihip  or  veflel  in  the 
river  Thames,  knowing  thfe  fame  to  be  ftolen,  he 
toiy  be  tried  before  the  principah 

By  10.  Geo^  3*  c.  48.  whoever  fhall  knowingly 
buy  or  receive  any  jewels,  plate,  or  watches,  the 
ftcaling  of  which  was  accompanied  with  a  burglary  ' 
or  robbery  on  the  highway,  is  triable  before  the. 
principal,  whether  fuch  principal  be  in  or  out  of 
coflocly. 

By  21.  Geo^  3,  c.  69.  buyers  or  receivers  of  any 
pewter  pot,  or  other  veflel,  or  any  pewter  in  any 
(hape,  may  be  tried  before  the  principal  is  con- 
rifted,  and  TRANSPORTED  y^r  fevenyears^  or  kept 
to  HARD  LABOVK  for  three  years ;  and 

By  22.  Geo.  3.  c.  58.  in  all  cafes  whatfoever> 
rhere  any  goods  dnd  chattels  (except  lead,  iron, 
ioppcr,  brals,  bell  metal,  and  folder)  are  ftolen, 
he  receiver  may  be  punifhed  for  the  mi/demeanor, 
irhether  the  principal  be  amenable  to  juftice  or 
iot,  except  the  principal  has  been  convifted  of  •  ' 
pand  larceny,  or  fome  greater  offence,  in  ftealing 
>c  lame.-^In  in  indiftment  on  this  aft,  the  P^inci-^j^j^.^^^^^ 
a  felons  may  give  evidence  againft  the  receiver.  l»w,  p.  35^ 

'•o.   Barratry  is    the  offence  of  frequently  i. Hawk.  5*4. 
Idting  and  ftlrring  up  fuits  and  quarrels  ^^^"^^^^^qI^^i^^^^^^ 

E  e  a  hisg.  C9. 36. 
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his  Majefty's  fubjedls,  either  at  law  or  other 
the  pimiftiment  of  which  is  by  fine,  imprifon 
and  furety  for  future  good  behaviour  ;  but 
offender  be  indifted  at  the  feflions,  the  imp 
ment  is  reftrained,  by  8.  Eliz.  c,  2.  to  fix  tm 
and  treble  damages  to  the  parry  injured. 

i.Hawk.P.C.  II.  Maintenance,  manutentto^  from  nti 
53i-  ^^  nere,  a  taking  in  hand  or  upholding  of  quar 
d.^'inft.  2o«.  fides,  to  the  diflurbance  or  hindrance  01  coi 
right.  Maintenance  is,  First,  ruralis,  or 
country  ;  as  where  one  afTifls  another  in  hi; 
tenfions  to  certain  lands,  by  taking  or  h< 
the  pofTeffion  of  them  from  him  by  force  o 
tlety  ;  or  where  one  flirs  up  quarrels  and  fuits 
country,  in  relation  to  matters  wherein  h< 
way  concerned ;  and  this  kind  of  maintena 
punifhable  by  fine  and  imprifonmcnt.  Se( 
LY,  curlalisy  or  in  a  court  of  juftice,  whe 
officioiifly  intermeddles  in  a  fuit  dependi 
any  fuch  court,  which  no  way  belongs  to 
hy  afTifling  either  party  with  money  or  oth 
in  the  profecution  or  defence  of  any  fuch 
and  this  is  alfo  punilhable  by  the  Commoi 
by  fine  and  imprifonment,  to  which  the  : 
32.  Hen.  8.  c.  9.  has  added  a  forfeiture- 
pounds. 

4.BLCom.        12.  Champerty  is  a  fpecies  of  maintci 
*J5*  and  punifhed  in  the  fame  manner,  being  a  b 

545!*^^^"^'  'with  a  plaintiff  or  defendant  cj/w/j/i/w  parti 
divide  the  land  or  other  matter  fued  for  be 
them,  if  they  prevail  at  law  ;  whereupc 
champertor  is  to  carry  on  the  party's  fuit 
own  expence. 

a.Hawk.P.C.       ^3*   COMPOUNDING    INFORMATIONS.        1 

397.  Eliz.  c.  5.  if  any  perfbn,  informing  under  pr 

4.  Bi-  Com.    ^f  ^j^y  penal  law,  makes  any  compofition  vc 

leave  of  the  Court,  or  take  any  money  or  p: 
from  the  defendant  to  excufe  him,  he  fhall 
ten  pounds,  fland  two  hours  in  the  pillory,  a 
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for  ever  difabled  to  fue  on  any  popular  or  penal 
ftatute. 

14.  CoNSPiRAcr,  ftriftly  taken,  is  an  agree- Wood's inft. 
nient  betwixt  two  or  more  to  appeal  or  indift  an^'^-  559- 
innocent  man  of  felony,  falfely  and  malicioufly,  3^"*'^^*^*^' 
without  any  probable  caufe,  who  is  accordingly  i.Bum'fjuft. 
jppealed    or    indifted,   and  afterwards  lawfully  ^''' 
icquitted.     The  party  grieved  may  in  this  cafe 

)unilh  the  offenders,  for  there  mufl  be  two  at  leaft 

0  form  a  confpiracy,  either  by  writ  of  confpiracy, 
)r  by  indiftmcnt. 

15.  Perjury  is  defined  to  be  a  crime  commit- i-Hawk.p.c. 
:cd  by  wilful  falfe  fwearins;  in  any   judicial  pro-^'«,  ^ 

,.'        .  •11       'rn  *  .      4-BI.  Cora. 

rcedmg,  m  a  matter  material  to  the  iliue  or  pomt  134. 
in  queftion,  on  a  lawful  oath  adminiftcred  by  fome  ^o.  P.  c.  164. 
;>crfon  of  competent  authority.  Sctbornation  jj^^j"™*! 
)F  Perjury  is  the  offence  of  procuring  another  to 
ake  fuch  falfe  oath  as  conftitutes  perjury  in  the 
)rincipal.  The  punifhment  for  thefe  offences  is 
inc  and  imprifonment,  and  never  more  to  be 
apable  of  bearing  teftimony.  By  5.  Eliz.  c,  9. 
moever  (hall  procure  another  to  commit  wilful 
nd  corrupt  perjury  fhall  forfeit  forty  pounds,  or 
uffer  one  year's  imprifonment,  and  fland  on  the 
dllory,  and  never  from  thenceforth  be  received  as 
witnefs  in  any  court  of  record.  And  by  2.  Geo.  2. 
.  25.  befides  th«  puniftiment  already  to  be  inflided 
3r  fo  great  crimes,  the  offender  may  be  fent  to 
)me  houfe  of  correftion,  or  tranfported  for  feven 
ears.  To  conftitute  perjury,  the  falfehood  of  the 
ath  muft  be  wilful,  from  a  perverfc  mind  and 
cliberate  intention,  and  not  happening  through 
navoidable  hafle,  inadvertency,  or  weaknefs. 
he  import  of  the  oath  may  be  true,  and  yet  the 
.Taring  may  be  falfe  ;  for  if  a  perfon  fwears  to  a 
nth,  yet  if  he  could  not  pofEbly  know  the  fad, 
*  is  as  much  perjured  as  if  it  had  been  falfe. 
he  oath  muft  be  adminiftered  by  fome  perfon 
iving  competent  authority  for  that  purpofe  ;  for 

1  Qxtra-judicial  oaths  are  illegal ;  and  although  a 

E  c  3  pcrfoa  . 
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pcrfon  may  b^  forfworn^  he  cannot  be  ferjurd ; 
iand  theretore  it  muft  alfo  be  in  fome  judicial 
proceeding.  It  need  not,  however,  be  abfolute ; 
for  a  man  may  bp  perjured  in  fwearing  that  he 
thinks  or  Relieves  a  fad  to  be  true  which  he  muft 
know  to  be  falfe  ;  but  the  fad  muft  be  in  fome 
degree  material^  or  no  Injury  is  done  ;  and  if  it  be 
material,  it  is  of  no  confequence  whether  it  be 
believed  or  not. 


T.Hawk.P.C. 
3U» 


4.BI.  Com.         16.  Bribery  is  where  a  Judge  or  other  pcrfon 
139;    ^  ^^  concerned  in   the  adminiftration  of  juftice  takcs^ 

any  undue  reward  to  influence  his  behaviour  in 

bis  office. 

By  7,  &  8.  IFill.  3.  c.  7.  all  contrads  and 
fecurities  given  to  procure  the  return  of  a  member 
of  parliament  are  void,  and  the  maker  or  giver  of 
the  fame  is  liable  to  a  penalty  of  three  hundred 
pounds. 

i.Bi.Rep.         By    2.  Geo.   2.  c.   24,  if  any  voter  (hall  a&, 
5»4;  receive,  or  take  any  money,  or  other  reward,  by 

t.  Burr.  1335*  c      -c       y  i_        j      •• 

-T  way  or'  gut,  loan,   or  other  device,  or  agree  or 

contract  for  the  fame  to  give  his  vote,  or  to  refufe 
or  forbear  to  give  his  vote  at  the  eledion  of  any 
member  of  parliament,  he  (liall  forfeit  five  hun- 
dred pounds,  and  be  afterwards  difabled  to  vote, 
or  to  hold  any  corporate  office. 

^.Hawk.p.c.      17-  Embracery   is  an  attempt  to  influence! 

ii^s.  jury  corruptly  to  one  fide,  by  promifes,  perfuafions, 

entreaties,  money,  entertainment,  or  the  like,' for 
which  both  parties  may  be  fined  and  imprifoned. 

T.Hiwk.r.C.     18.  Extortion,  in  a  large  fenfe,  lignifics  any 
3j6-  oppreffion  under  colour  of  right ;   but  in  a  ibii 

ia  Co!  101. '  fenfe,  it  is  the  taking  of  money  by  any  officer,  bjf 
a-inft.  149*    colour  of  his  office,  either  >yhere  none  at  all  ^ll 
V^mtA.tQ.^*'^^^^^  ^^  ^^^  ^^  ittuch  is  due,  or  where  it  is  not  yet p 
137.^    '     *    due.     It  is  punilhablc  by  fine  and  imprifonmeflt.  L 

Sftfk.38».     •.       '  yiii.  0/^^r 
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U  Riots,  Routs,  and  Unlawful  AssEM-»'Hawk.p.c. 
^LiEs. — A  Riot  is  a  tumultuous  difturbance  of\\]'^^^  ^^^ 
(he  peace,  by  three  perfons  or  more  affeinblingPuiion,  15. 
fbgether  of  their  own  authority,  with  an  intent^***  ^>''  ^^ 
nutualiy  to  afTift  one  another  againft  any  who  (hall 
)ppofc  them  in  the  execution  of  fome  enterprifeof 
private  nature,  and  afterwards  adually  executing 
he  fame  in  a  violent  and  turbulent  manner,  to  the 
*rror  of  the  people,  whether  the  adt  intended 
'ere  of  itfelf  lawful  or  unlawful. — A  Rout  is  a'-.^*^^'^'^'^* 
ifturbance  of  the  peace,  by  perfons  aflemblingpuiton,  1^. 
Dgether  with  an  intention  to  do  a  thing,  which  ifCromp.  61, 
:  be  executed  will  make  them  rioters,  and  actually '^^^^'  *^* 
laking  a  motion  towards  the  execution  thereof.— 
Li^  Unlawful  Assembly   is  a  difturbance  of 
le  peace,  by  perfons  barely  aflembling  together 
rith  an  intention  to  do  a  thing,  which  if  it  were 
xecuted  would  make  them  rioters,   but  neither 
ctually  executing   it,    nor    making    a  motion 
owards   the   execution  of  it ;    and   indeed  any 
neeting  whatfoever,  of  great  numbers  of  people, 
nth  fuch  circumftj^nccs  of  terror  as  cannot  but 
ndanger  the   public  peace,  and  raife  fears  and 
ealoulies   among  the  king's   fubjefts,   feems    to 
)e  an    unlawful    affembly.     Thefe  Offences  arc'*^*^^-P*P* 
n  general  punilhed    as  trefpaffes    by   fin?  ami  *?  RoU.  Al>r, 
mprifonment,  ^nd  foretimes  by  pillory,  tog. 

By  I.  Geo,  1.  c.  5.  if  any  twelve  perfons  are 
mlawfiilly  affembled,  to  the  difturbance  of  the 
)ublic  peace,  and  any  one  jqftice  of  the  peace, 
berifF,  under  Ih^rifF,  or  mayor  of  a  town,  (hall 
hink  proper  to  command  them  by  proclamation, 
3  difperie,  aqd  they  contemn  his  orders,  and 
Dntinue  together  for  one  hour  afterwards|  (vcl\ 
)ntempt  is  fej-ont  v^UboHt  clergy^ 

By  I.  Geo.  i.  c.  5.  f.  a.  and  if  the  reading  of  tho. 
oqlamation  be  by  force  oppofed^  qt  the  r^er 

^  ?  4  bq 
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be  in  any  manner  wilfully  hindered  firom  th« 
reading  it,  fuch  oppofers  and  hinderers  are  feloks 
wit  bout  clergy^ 

Bt  I.  Geo.  I.  c.  5.  if  any  perfons,  unlawfuUyi 
notoriouily,  and  tumultuoully  aflembled  together, 
to  the  difturbance  of  the  public  peace,  (hall  iin-' 
lawfully,  and  with  force,  demolifli  or  pull  down, 
or  begin  to  demolifli  or  pull  down,  any  church, 
1  mil.  if  chapel,  or  building  for  religious  worihip,  certified 
ffary,  c.  it-  ^nd  regiftcred  purluant  to  the  Toleration  Ad,  or 
any  dwelling  houfe,  barn,  liable,  or  other  out* 
houfe,  they  fliall  be  adjudged  feloks  wiihoui 
fl€rgy. 

By  9.  Geo.  3.  c.  29.  the  above  ftatute  of  i.G^« 
I.  c.  5.  is  extended  to  "  any  wind  faw-mill,  or 
other  windmill,  or  any  water-mill  or  other  mill, 
and  the  works  thereto  refpe^ively  belonging. 

By  i^.  Car.z.  c.  5.  npt  more  than  twenty  nam<3 
ftiall  be  figned  to  any  petition  to  th^  King,  or 
either  Houfe  of  Parliaq;ient,  for  any  alteration  ia  . 
Church  or  State,  unlefs  figned  by  three  juftices,  or  1 
the  majority  of  the  grand  jury,  or,  in  London^  by  ' 
the  lord  mayor,  aldermen,  and  common  council. 

i,Hawk.p.c.  2.  Threatekino  Letters,  By  9.  Geo,  i, 
Crown  Circuii^"^^*  commonly  called  the  Black  Act,  if  any 
Companion,  perfon  ftjall  knowingly  y^^rf  any  letter  without  any 
name  fubfcribed  thereto,  or  figned  with  a  fidi* 
tious  name,  demanding  money,  venifon,  or  other 
valuable  thing,  he  (h^l  b?  guilty  of  felont 
zvitbgut  clerg)\ 

By  27.  Geo.  %.  c.  15.  to  find  any  fuch  lettaj 
threatening  to  kill  or  murder  any  of  his  MajeftyV 
fubjefts,  or  to  burn  their  houfes,  out-houfes,  bvns, 
ftacks  of  corn  or  grain,  hay  or  ftraw,  though  flO 
money  or  venifon,  or  other  valuable  thing,  Ib^ 
\)Q  demanded,  is  felony  without  clerg\\ 


>$3' 
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By  30*  Geo.  2.  c.  24.  whoever  fhaW/end  or  deliver  ^^y\^^ 
jiy  letter  or  writing,  with  or  without  a  name,  Crown^Aw 
hreatening  to  accufe  any  perfon  of  any  crime  pu- 143«  3«s- 
lilhable  bydeath,  tranfportation,  or  pillory,  with  a 
icw  or  intent  to  extort  or  gain  money,  goods, 
izrtSj  or  merchandife,  from^  the  perfon  fo  thrcat- 
ned  to  be  accufed,  (hall  be  puniflied  by  pillory, 
r  public  whipping,  or  fine  and  imprifonment,  or 
iunfportation  not  exceeding  feven  years. 

3.  Unlawful  Huntikg.    By  9.  Geo.  i.  c.  22.  r.Hiwk.p.C 
>  appear  armed  in  any  open  place,  by  day  or*'^^ 
iight,  with  faces  blacked  or  otherways  difguifed, 

T,  being  fo  difguifed,  to  hunt,  wound,  kill,  or 
teal,  any  deer,  or  to  rob  a  warren,  or  (leal  filh,  is 
•ELONY  without  clergy. 

4.  Affrays,  from  of raier  to  terrify,  are  the«'H*wk.p*G. 
ightixig  of  two  or  more  perfons,  in  fome  public  ^^^  q^^^ 
)lacc,  to  the  terror  of  his  majefty's  fubjefts  ;  for  if  1^5. ' 

:he  fighting  be  in  private,  it  is  no  affray  but  an 
liTault.  Affrays  may  be  fuppreffed  by  anv  private 
perfon  prefent ;  but  the  conftable,  who  is  bound 
to  keep  the  peace,  may  break  open  doors  to  fup- 
prefs  an  affray,  or  apprehend  the  affrayers.  The 
punifhment  for  common  affrays  is  by  fine  and 
unprifonment. 

By  9.  jinn.  c.  14.  f.  8.  to  challenge  or  provoke 
any  perfon  to  fight,  on  account  of  money  won  at 
play,  incurs  a  forfeiture  of  goods  and  chattels,  and 
iwo  years  imprifonment. 

By   the   I.  Mary,  c.  3.  to  difturb  any   lawful 
pried  during  divine  worftiip,  incurs  an  imprifon- 
•  pient  for  three  months. 

By  I.  Will.^  Mary yC.  i8-  to  difturb  any  congre- 
gation permitted  by  the  Toleration  Aft,  incurs  a 
penalty  qf  fifty  pounds^  &C, 

8t 
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4-BKCoiA*        By  5.  &.  6.  Edw.  6*c.  4.  if  any  perfon  fliallb^ 
**^  words  only  quarrel,  chidcy  or  brawl  in  a  church  or 

church-yard,  the  ordinary  fliall  liifpend  him  if  a 
layman  ab  ingrejfu  ecclefix  ;  and  if  a  cleili  in  ordccs 
from  the  miniftration  of  his  office  during  pleafure : 
and  if  any  perfon,  in  fuch  church  or  church- yard* 
proceed  to  fmite  or  lay  violent  hands  upon  another, 
he  fliall  be  excommunicated  ipfo  faSo  ;  or,  if  he 
fti  ike  him  with  a  weapon,  with  intent  to  ftrike, 
helhall  befidesexcommunication,on  beingconviftcd 
by  a  jury,  have  one  of  his  ears  cut  off  5  or,  having 
no  ears,  be  branded  in  his  cheek. 

t.Hawk.P.C.  ^.  Forcible  Entry  or  Detainer.  At 
Lamb.  IJ5-  Common  Law,  a  man  difleifed  of  lands  or 
Dair.  76.  tenements  might  lawfully  regain  poifeflion  by 
Cromp.  70-  force,  unlefs  his  right  of  entry  was  gone  by  negleft- 
mg  to  enter  m  proper  time  ;  but  this  bemg  tound 
by  experience  to  be  very  prejudicial  to  the  public 
peace,  it  was  thought  neceffary  to  reftrain  all 
pcrfons  from  the  ufe  of  fuch  violent  methods  of 
doing  themfelvesjuftice,fo  that  the  only  entry  now 
allowed  by  law  is  a  peaceable  one.  By  c.  Rich,  1. 
c.  8.  all  forcible  entries  are  puniflied  with  impri- 
fonment  and  ranfom*  And  by  S.  Hen.  6.  c.^. 
31.  Eliz.  c.  II.  and  21.  Jac,  i.  c.  15.  upon  any 
forcible  entry,  or  forcible  detainer  after  peaceable 
entry,  a  juftice  of  the  peace  may  record  the  force 
on  his  own  view  and  commit  the  offender,  or  may 
fummon  a  jury  to  try  the  fad^  and  reftore  the 
pofleflion. 

j.Hawk.p.C.  6.  Riding  Armed.  By  2.  EJzo.  3.C.  3.  no  man, 
ifm.  Com.  g^^^^  orfmall,  (hall  go  or  ride  armed,  by  night  or 
•49.  by    day,   with   dangerous    or  unufual  weapons, 

Porer's  Anti-  terrifyine  the  good  people  of  the  land. 

«.  inft.«26.  7*  Spreading  False  News,  to  make  diicord 
Co.  p.  c.  198.  between  the  King  and  nobility,  or  concerninganj 
t^f!'  ^'^'  great  man  in  the  realm,  is  punilhable  by  fine  a** , 
I.  Hawk.  p.  C.  imprifonment. 

Cro.  Jac  31* 
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False  Prophecies*  The  5.  Eliz.  c.  ic. 
\iij  that  if  any  perfon  do  advifedly  and  d|- 

advance,  publifli,  and  fet  forth,  by  writing 
«n  fpeech  or  deed^  any  fond ^f ant ajiical^  or 
ropbicyj  upon  or  by  occafion  of  any  cogni- 
s  or  lignets,  or  upon  or  by  any  time,  year,   • 
name,  bloodfhed,  or  war,  to  tbe^  intent  to 

rebellion  or  difturbance  in  the  realm,  hp 
pay  a  fine  of  lool.  and  fuffer  a  year '3  impri- 
snt,  for  the  firft  offence  ;  and  forfeit,  for  the 
d,  all  his  goods  and  chattels,  and  fuffer 
fonment  for  life. 

A  Challenge  to  Fight,  although  not; 
kual  breach  of  the  peace,  yet,  as  it  tends  to 
>ke  and  excite  others  to  break  it,  is  an 
cable  offence,  and  punii^able  by  fine  and 
[fonment. 

• 
Libels  alfo  tend  to  a  breach  of  the  peace  4. Bl*  Coon 

rring  up  the  objedts  of  them  to  revenge,  and  J^Hawk-P-C, 
ips  to  bloodftied,  and  are  therefore  indidable.  351. 
el,  in  its  ftriA  fenfe,  is  taken  for  a  malicious  5«  Co.  its* 
nation,   expreffed  cither  in   printing  or  in  x,d.  kty-  41^ 
:ig,  or  by  figns  or  piclures,  tending  either  to  2.  Wiif.  ^%* 
:en  the  memory  ot  one  who  is  dea.d,  or  the  **  ^^^*  *^ 
ation  of  one  who  is  alive,  and  expofe  him 
ublic  hatred,  contempt,   or  ridicule.      The 
nunication  of  a  libel  to  any  one  perfon  is  a 
ication  in  the  eye  of  the  law  ;  and  upon  an 
nation  or  xndiElment,  it  is  immaterial  whether 
matter  of  it  be  true  or  falfe ;  but  in  a  civil 
t  the  defendant  may  plead  the  truth  by  way 
ftification.     This  offence  may  be  punifiied 
ne,  imprifonment,  and  pillory. 


IX.  Offences  againfi  Public  Trade^ 

OwLiKG,  fo  called  from  the  offence  being  4*Bl.  C^* 
ied  on  in  the  night,  is  the  offence  of  trani-  '^^ 
:ing  wool  or  (heep  out  of  the  kingdom,  to  the 

*     detriment 
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detriment  of  its  ftaplc  manufaftiirc.  By  iS.Geo.  3. 
c.  38.  all  the  ftatiitcs  rchting  to  the  exportation  or 
carrying  coaftwifc  of  Iheep,  wool,  woolfells,  &c. 
are  repealed,  except  fo.  much  of  9.  &  10.  fVtll.i. 
I  c.  40.  as  relates  to  wool  (horn,  laid  up  within  ten 
miles  of  the  fea,  in  the  counties  of  Kent  and 
Suffex ;  and  the  exportation  of  ftieep  and  wool  re- 
ftraincd  under  a  great  variety  of  circumftances 
and  pretences, 

i.Hawk.P.C  2.  Smuggling.  By  19.  Geo.  2.  c.  34.  *'  All 
**'b  Abr.  '^  forcible  adls  of  fmuggling,  carried  on  in  de- 
^ij.    '  **  fiance  of  the  laws,  or  even  in  difguife  to  evade 

**  them,  is  felony  without  clergy.'' 


3.inft.  151.  .3.  Usury,  u/us  ^ris^  is  the  gain  of  any  thing 
\^l^'  *'^'  l>y  contraft,  above  the  principal  or  thing  lent, 
WomTs  In*,  exafted  only  in  confideration  of  the  loan  of  it, 
^i'  or  for  the  forbearance  of  the  demand  of  it ;  but 

according  to  the  modem  acceptation,  it  is  **  an 
4.BIXC01.15*.  ^^  unlawful  contraft  upon  the  loan  of  money,  to 

^*  receive  the  fame   again,   with  exorbitant  in- 

**  creafe/* 


By  12.  Ann.  c.  16.  **  No  perfon  (hall  upon  any 
contraft  take,  dircftly  or  indireftly,  for  the 
loan  of  any  money,  wares,  or  merchandize,  or 
other  commodity,  above  the  value  of  five  founds 
for  the  forbearance  of  one  hundred  pounds  for  a 
year,  and  lb  after  that  rate  for  a  greater 
or  a  lefl'er  term  ;  or  for  a  longer  or  a  (hot- 
ter time ;  and  all  bonds,  contra<5l:$,  or  aflu- 
ranees  whatfoever,  for  payment  of  any  prin- 
cipal or  money  lent  or  covenanted  to  be  per- 
formed upon,  or  for  any  money  whereby  or 
whereupon  there  fliall  be  referved  or  taken 
above  the  rate  of  five  pounds  in  the  hundred, 
**  as  aforefaid,  fliall  be  utterly  void.'* 

By    12.  Ann.    c.   i6,    f.  2.    **  Every   perfon 

who  fhall  upon  any  coutraft  take,  accept,  and 

receive,   by   way    or   means    of  any  corrupt 

bargain,  loan,  exchange,  chevifance,  (hift,  or 

♦'  iptereft,  of  any  wares,  merchandize,  or  other 

<*  things; 
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'*  things ;  or  by  any  deceitful  ways  or  means,  or 
"  by  any  covin,  engine,  or  deceitful  convey- 
"  ance,  for  the  forbearing  or  giving  day  of  pay- 
"  ment  for  one  whole  year,  of  and  for .  their 
"  money,  or  other  thing,  above  the  fum  of  five 
"  pounds  for  the  forbearance  of  one  hundred 
"  pounds  for  a  year,  and  fo  after  that  rate  for  a 
"  greater  or  lelfer  fum,  or  for  a  longer  or 
'*  Ihorter  time,  fliall  forfeit  and  lofe  for  every 
^'  fuch  offence  the  treble  value  of  the  money, 
^*  ware,  merchandize,  or  other  thing  fo  lent, 
^'  bargained,  exchanged,  or  Ihifted/' 

Also,  **  If  any  fcrivener  or  broker  take  more 
'*  than  five  (hillings  per  cent,  procuration  money, 
^*  or  more  than  twelve  pence  for  making  a  bond, 
^'  be  (hall  forfeit  twenty  pounds,  with  cods,  and 
^*  fhall  fuffer  imprifonment  for  half-a-year. 

4.  Cheating,  as  it  was  underftood  at  Common  i.  Hawk.  34V 
Law,  may  in  general  be  defcribed  to  be  deceitful  ^^^^^'  R^^- 
praftices,in  defrauding  another  of  his  known  right,  B^urr.  Rep. 
by  means  of  fome  artful  contrivance,  of  a  nature  to  »«25' 
affeft  the  public  intereft,  and  lb  fubtle  and  con-  \^^'^^''^* 
cealed,  that  the  common  prudence  and  caution  of 
mankind  is  not  fufficient  to  elude  the  efTedt  of  it. 
But  there  being  many  fpecies  of  fraud  which  could 
not,  in  ftriftnefs  of  law,  be  comprehended  with- 
in this   definition,  the  33.  Hen.   8.  c.   i.  enafts, '•  ,W2^«»  5o«- 
"  that  if  any  perfon  (hall  falfely  and  deceitfully  stt'^S?*^' 
"  obtain  any  money  or  goods,  by  colour  and  means  Saik.379* 
*^  of  any  fatfe  privy  token^  or  counterfeit   letter  ^'  ^^-  *^5* 
**  made  m  another  man's  name  to  a  fpecial  friend 
"  or  acquaintance,  for  the  obtaining  of  money  or 
"  goods  from   fuch  perfon,  he  (hall  fu(rer   any 
*^  corporal  pains  (hort  of  death  that  the  Court  in 
"  its  difcretion   (hall  think  proper/^      But  this 
ftatute     not     aflfefting     thole      frauds     againft 
which  the    common  prudence  of  mankind  was  So^'s'*^* 
thought  fufficient  to  guard,  the  30.  Geo.  \.  c.  24.  Ad'aing^'ott's 
introduces  a  new  offence^  and   cnads,  *^  that   all  P^naiStatutei, 
*^  perfons  who  knowingly  and  defignedly,  hy  falfe  co^w^r,24. 
^^  pretend Sy  (hall  obtain  trom  any  perfon  money,  j.'TeanRe^. 

''  goods,  "^ 
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goods,  wares,  or  merchandizes,  with  intent  to 
cheat  and  defraud  any  perfon  of  the  fame,  ftiall 
be  put  in  the  pillory,  or  publicly  whipped,  or 
fined  and  imprifoned,  or  tranlported,  not  ex- 
ceeding feven  years,  as  the  Court  in  its  difcrc- 
'*  tion  fhall  think  fit." 

s-Eq-CaCAb.  By  1 6.  Car.  2.  c.  7.  "  If  any  perfon  fliall  by  any 
i.^sid.  344.  *'  fraud,  unlawful  device,  or  other  ill  praftice  in 
a.LcT.i44«  *'  playing  at  cards,  dice,  or  other  paftimes  oi* 
^^cW  it^'  ^^  games,  win  any  fum  or  other  valuable  thing, 
t^  *^'  "  he  (hall  forfeit  treble  the  value/' 

Strange,  104X.      gy  g^  j„;j^  q^  i^.  "  If  anv  oerfon  (hall  by  any 

I.  Hawk.  J45.  tc    n  T  '  J  j         • 

Burn*»ji:£ci,      Ihitt,  cozcnage.  Circumvention,  deceit,  orun- 
p«  "  lawful  device,  or  ill  practice  whatfoever  in  play- 

*'  ing  at  cards,  dice,  tennis,  bowls,  or  any  the 
*'  games  aforefaid,  or  bearing  a  fh^re  in  the 
**  itakes,  or  betting  on  the  fides  of  fuch  as  do 
*'  play,  win  any  fum  of  money  or  other  valu- 
•*  able  thing,  he  Ihall  forfeit  five  times  the  value, 
"  be  deemed  infamous,  and  fufier  corporal  punilh- 
**  ment  as  in  cafes  of  perjur)'/* 


WooJMnft.       5.  Frai'dulekt  Bankruptcy.     By  ^*Geo* 2* 

^^H  k  P  c  ^'  ?^"  "  ^^  ^^^^  bankrupt  Ihall  not  furrender  him- 
toi.  '  *  '  «  leif,  or  Ihall  embezzle  any  part  of  his  cftatc  or 
3.  BuiT.  1419.  "  eficcts  to  the  value  of  twenty  pounds,  or  any 
Ws^  1*04^106.  "  books  of  account,  papers,  or  writings  relating 
"  thereto,  with  intcnc  to  defraud  his  creditors, 
**  he  ihall  fufFer  as  a  felox  zviibout  clergj** 

i.Hawk.px.      6-  Fraudulent  IxsoLVEKcv.     By  32.0^^.2. 
•^  c  28.  *'  If  a  prifoner  charged  in  execution  for 

any  debt  under  lool.  neglefts  or  refofes  on  dc^j 
mand  to  dilVover  and  deliver  up  his  effeSf 
**  fjr  the  benefit  of  his  creditors,  it  is  FELOSty 
•*  punifliable  with  tranfpovtation  for  fevenyearsy 

i.Htwk.p.C.      7.  Monopolizing.     A  monopoly  is  an  allow- 

sITnft.  i«f.  ^^^^  ^y  ^'^^  ^^^§  ^o  ^^y  •  perfon  of  the  fole  buy* 
Noy,Ji|^iogj  iVllmg,  making,  working,  or  ufing oi any 
43|.Q^^^^  things 
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thing,  and  only  differs  from  tngrossing,  the 
ftatutes  relative  to  which  are  repealed  by  iz.Geo.  3, 
c.  71.  in  this,  that  the  one  is  by  patent  from  the 
King,  and  the  other  is  the  adl  of  the  fubject. 
By  21,  Jac.  I.  c.  3.  all  monopolies  are  declared 
contrary  to  law,  and  void,  except  as  to  patents,  not 
eUcceeding  the  grant  of  fourteen  years,  to  the 
authors  of  new  inventions. 

By  S.Jinn.  c.  19.  authors  and  their  afligns  (hall  i.Hawk.4^, 
have  the  fole  rieht  of  printing  their  books  for  S^^^'P*,*'^' 
the  term  of  fourteen  years;  and,  if  amgned,  the  83. 
right,  after  the  expiration  of  the  fourteen  years,  ^ft.???* 
(hall  return  to  the  authors  thereof  for  another  ^^0^™* '^^^^ 
fourteen  years.     And  by  8.  Geo.  2.  c.  13.  the  fame  4.  Burr.  130J, 
right  is  given  to  the  inventors  of  engravings. 

fl.  Apprenticeships.  By  5.  EUz.  c.  4.  to  exer-  4.BlCom.i69, 
cife  a  trade  in  any  town  without  having  previoufly 
fcrved  as  an  apprentice  for  feven  years,  incurs  a 
penalty  of  forty  (hillings  by  the  month. 

9*  Seducing  Artificers.  By  5.  Geo.  i. 
c.  27.  to  feduce  or  entice  any  artificers  in  wool, 
ironj  fteel,  brafs,  or  any  other  metal,  clock  or 
watch-maker,  or  any  other  artificers,  to  go  out  of 
Crfdt  Britain  into  any  foreign  country,  incurs  a 

i>cnalty  of  lool.  and  ihree  months  imprifonment 
or  the  firft  offence ;  and  for  the  fecond,  fine  at  dif- 
cretioh,  and  twelve  months  imprifonment. 

By  2^.  Geo.  2.  c.    13.   to  entice    any    artificer  4*  Burr.  ioi«» 
in  wool,  mohair,  cotton,  or  filk,  incurs  a  for- 
feiture  of  five  hundred  pounds,  &c.  for  the  firft 
offi^nce^  and  one  thoufand  pounds  for  the  fecond.  . 

By  22.  Geo.  3.  c.  60.  to  entice  or  feduce  any  i.Hiwk.p.c, 
i«tificer    in    callico-printing,     incurs    the    like  ^^^' 
penalties. 

•  * 

By 
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i.Hawk.p.C.      By  25.  Geo.  3.  c.  67.  to  entice  or  feducc  any 
^  artificers  in  the  iron  or  fteel  rhanufaftories,  alio 

incurs  the  like  penaltiest 


X.  Offences  agalnft  the  Public  Health,  and  TublU 

Police,  or  Economy* 

tJhxfk.f.c.      J.  Quarantine.    By  i.Jac.  i.  c.  31.  if  any 
**''  perfon  infeAed  with  the  plague,  or  dwelling  in 

any  infefted  houfe,  be  commanded  by  the  mayor 
or  conftables  to  keep  his  houfe,  and  difobey  fuch 
command,  he  Ihall  be  punifhed  as  a  vagabond  if 
he  go  abroad  and  has  no  plague-fore  upon  him, 
and  if  he  has  he  fhall  be  guilty  of  felony* 
By  26.  Geo.  2.  c.  6.  and  29.  Geo.  2.  c.  8.  captains 
of  (hips  arriving  from  infedted  places,  and  na 
l)Qr{orming  quarantine  in  the  manner  defcribed  by 
thefe  a6ks,  or  e(caping  from  the  lazaretts,  are 
guilty  of  leZLOtux  without  clerfff. 

f.Hawl:.i73.        2,    CLANDESTINE    MaRRTAGE.       By  26.  Glf^.  2. 

I**-  ^*  33*  ^^  folemnize  marriage  m  any  other  place  be- 

84k.  lit.  fides  a  church,  or  public  chapel  wherein  bannshavc 
been  ufually  publilhed,  except  by  licenfe  from  the 
archbifhop — and  to  folemnixe  marriage  in  fud 
church  or  chapel  without  due  publication  of 
banns,  or  licenle  obtained  from  proper  authorityi 
do  both  of  them  not  only  render  the  marriage 
void,  but  fubjeft  the  pcrfons  folemnizing  it  to 
FELONY,  punifhed  by  tranfportation  Jbr  JburUcn' 
years. 

Do»pl.659.        By  26.  Geo.  2.  c  33.  f.    16.  td  infert  in  anjf 

I.  Hawk.  173.  parifti  regifter  any  falfe  entry  of  any  matter  0/ 

'  &ak?iVA^.    thing  relating  to  any  marriage,  or  to  make,  alter, 

forge,  or  counterfeit  any  fuch  entry  in  fuch  regif- 
ter, or  any  fuch  marriage  licenfe,  or  to  dcftrof 
any  regifter  book  of  marriage,  is  felony  withoMi 
cli  £y* 
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3  Improvident   Marriage.       By    4.  &  5.  r.Hawk.p.c. 
Phil.  i<f  Mary y  c.  8.    whoever,  above   the  age  o^j.^MckI.  8 
fourteen  years,  by  flattery,  trifling  gifts,  and  fair  i.Moa.uj. 
promifcs,  fliall  allure  and  take  any  woman  child  ^  ^^^-  '6*- 


Stra.  1162. 
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unmarried,  within  the  age  of  fixteen,  from  and  4!  m^\  J^^ 
againft:  the  confent  of  her  guardians,  fliall  fuffer  2.  Lev.  279. 
two  years  imprifonment,  and  fine  at  difcretion ;  ^['j^*^^.^*'. 
and  if  the  oftender  deflower  or  marry  her,  five  vaugh.  177. 
^'ears  imprifonment ;  and  if  any  fuch  female  fliall  s-  ^^od.  nr. 
:onlent  to  unftiwful  matrimony,  fhe  fliall  forfeit 
ler  land  to  the  next  of  kin. 

4;  Forcible  Marriage.     By  3-  Hen.  7.  c.  2:  s-  St.  Tr.4s«.  ^ 
6  t'ike,  for  lucre,  any  maid,  widow,  orwife,  having  J ]  h^^c'^^^,* '  * 
my  real  or  perfonal  efl:ate,  againft  her  will,  or  to  Hob.  iSa. 
eccive  a  woman  fo  taken,  is  felony:  and  by  li'^o.io.uo. 

,^      ^,.  •       :      1.  Cro.  Car.4iS* 

[^:  Eltt.   c.    9.    pnnclpals,    procurers,    or    ac- ^.st.xr.  455r 
idTaries  before  the  fadt^  are  excluded  from  the 
)enefit  of  clergy. 

5.  PoLtGAMYj  brj  as  it  is  corruptly  called^  sSt.Tr.4sa. 
liGAMY,  is  another  felonious  offence  with  regard  ^[^J^/eJ^.' 
D  matrimony.  By  i .  Jac.  i,  c.  11 .  if  any  peribn,  3.  inft.'sg. 
^ing  married^  do  marry  any  perfon,  the  fornief  ^rpj^jy^^^'" 
xrfb^nd  or  wife  being  alive,  he  or  flie  fliall  bet*64.  ^""* 
?iiilty  of  feloMy;  But  it  is  provided,  that  this  ii.St.Tr.iSa. 
cnalcy  fliall  not  extend  to  the  following  cafes : 

L  WftiRE  ihc  huft>and  or  wife  flidil  be  con* 
nually  remaining  beyond  the  feas  by  the  fpace 
F  fcven  years  together. 

II.  WiifeiiE  th6  hufljand  or  wife  fliall  abfent 
irn  or  herfelf  the  one  froni  the  other  by  the 
>ace  of  fevert  years  together  in  any  parts  with- 
t  his  Majefty's  dominions,  the  one  of  them  not 
flowing  the  other  to  be  living  within  that  time. 

JII^  Where  the  parties,  at  the  time  of  futh 
^rriage,  fti^ll  be  divorced  by  fentence  in  the 
clefiaftical  coun,  or  the  former  marriage  de- 

hred  nuU  and  void. 

Ff  IV.  W14ERR 
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IV.  Where  the  former  marriage  was  had  or 
made  within  the  age  of  confent. 

jHiwk.p.c.      6.  Common  Nusancis.     A  common  nufancc 
^^«'  Au  o      may  be  defined  to  be  an  offence  againft  the  pubhc, 

af.R0.Ab.83.         ./  ,.  ,.  r«?  j^  1 

Burn  8  juEice.  Cither  by  domg  a    thmg   whtch    tends   to  thc/ 

annoyance  of  all  thc  King's  fubjefts,  or  by 
neglefting  to  do  a  thing  which  the  common  good 
requires.  All  annoyances  in  highways,  bridges, 
and  public  rivers,  either  by  obftruftion  or  for 
See  atfo  9^  &  want  of  repaiPj^  are  nufances*  All  diforderly  inns, 
*o.WiU-3'C.7.  ale-houfes,  bawdy-houfes,  gaming-houfes,  ftage- 
plays  unlicenfed,  and  booths  for  rope-dancers,' 
are  public  nufances.  Eaves-droppers,  and  com- 
mon fcolds,  are  nuiances^ 

4.Buni'f  Juf-      7*  Vacra*its.    By  ly.Geo.  2.  c^  5.  vagrants 
tice,  p.  355-    are  divided  into  three  claffes.— ift.  Idle  and  dif- 
^"''^^  orderly  perfons,    who  are  punilhable  with  one 
month's  imprifonment  in  the  houfe  of  corrediou. 
2dly,  Rogues  and  vagabonds,  who  are  punifliable 
with  whipping  an^  imprifonment,  noc  exceeding 
fix  months.     3dly,  Incorrigible  rogues,  who  tmj 
be  whipped  and  imprifoned  for  any  time  not  ex- 
ceeding two  years.    And  if  an  idle  and  diforderly 
perfon,  or  a  rogue  and  vagabond,  break  from  hi» 
confinement,  he  fliall  be  deemed  an  incorrigiblCj 
rogue ;    and    if   fuch    incorrigible    rogue  brestj 
prifon,  he  Ihall  be  deemed  a  FE1.0N  babletoW 
tranfported  for  feven  years. 

i.Vent.  T75-       8.  Gaming  is  not  rpftrained  by  the  Comn 
6.^M(iVi'29.^  Law,  unlefs  it  is  fo  pradtifed  as  to  become  injur 
Cowp.  38.      ous  to  the  public  oeconomy  ;  but  the  Lcgiflaii^ 
^'^^^aI^'o  l^s,  in  many  inftances,  laid  it   tinder  particu 
Mirrour,  x«.    reftramts,     A  wager  or  bet  is  a  coBtraft  enter 
into,  without  colour  or   fraud,  between  two 
more  perfons,  for  a  good  confideration,  and  uj 
mutual  promifes  to  pay  a  flipulated  fum  of  inoi 
or  to  deliver  fome  other  thing  to  each  other, 
cording  as  fome  prefixed  an4  equally  udcci 


Good 


THE    LAWS    OF    ENGLAND.      '"  435 

contingency  (hall  happen  within  the  terms  upon 

which  the  contraft  is  made  (a).  clfc^^of  G^ 

•».  Elliot,  Trinity  Term  30.  Geo.  3.  where  the  whole  law  rerpe£ling    wagers     was 
fuily  couiidered.   3.  Term.  Rep.  693. 

Common  Gamblers  who  confpire  with  falfe  3- Keb.  51c. 
dice  to  cheat  the  King's  fubjeds  may  be  indifted 
and  fet  on  the  pillory  for  fuch  offence. 

By  33.//if«.  8*  C.  9.  C  ir.  no  perfon,  of  wh^t  Dalt.  c.  46. 
decree,  quality  or  condition  foever,  (hall  by  him-  *c.  Mod.  336. 
felt  or  a^ent,  tor  his  gam,  lucre,  or  livmg,  keep 
any  houle  or  place  for  playing  at  any  game  pro- 
hibited by  any  ftatutc,  or  any  new  unlawful  game 
afterwards  invented,  on  pain  of  forty  (hillings  a 
day,  and  6s.  8d.  for  every  perfon  frequenting 
fuch  gaming*houfe» 

By  16.  Car.  2.  c.  7*  if  any  perfon  (hall  play  at  Salk.  ^44. 
any  game  or  paftime  whatfoever  (other  than  for  ^^y**^^^* 
ready  money),  or  bet  on  the  (ides  of  fuch  as  (hall  4'Burr!«453. 
play*  and  (hall  lofe  above  one  hundred  pounds  at  »•  ^''^^-  3c6. 
any  one  time  or  meeting,  upon  tick  or  credit,  or  Cowp.  18a. 
otherwife,    the   winner  ihall   forfeit    treble    the 
value.  I 

By  g./tnn.  c%  14.  if  any  one  (hall,  at  any  one  stra.  1079. 
fitting,  lofe  more  than  ten  pounds,  and  (hall  pay  And.  7c. 

I.      P  uru  ^  -l  12.  Mod.  toe. 

the  fame  or  any  part  thereot,  he  may  recover  it  ^.  ^^^^    ^* 
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back  from  the  winner ;  and  by  1 8.  Geo.  2.  c.  34.  f. 3.  gj^^j^  j^ 
fuch  winner  (hall  be  forced  to  difcover  the  fad  ms. 

I    Upon  oath.     All  fecurities  for  money  lent  at  the  »'Wilf.  40. 
time   to  play  with,   are  void ;  and  if  any  perfon 

^  v^in  more  than  ten  pounds  unfairly,  he  (hall  for- 

>K  feit  five  times  the  value. 

t.       By   13.  Geo.  2.  c.    19.  no  perfon  fliall  nm  a1.Vem.4-80. 
^  horfe  for  any  plate  or  match,  unlefs  fuch  horfe*'^^™*^*-^ 
^  fliall  be  his  own  property,  and  the  flake  run  for   * 
^  of  the  value  of  fifty  pounds. 

L      By  10.  &  II.  mil.  3.  c.   17.    all   pretended  ;'^^"^,,- 
lotteries  are  iuppre(led  on  pain  ot  500I. 

Ff  2  By 
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By  9.  Geo.  i.  €•  19.  if  any  perfon  (hall,  by 
colour  of  any  grant  from  any  foreign  prince,  let 
up  any  lottery,  or  undertaking  in  the  nature  of  a 
lottery,  &c.  he  (hall  forfeit  200I. 

4.Bl.Com.i73.      By  10.  A}in.  c.  26-f.  109.  no  perfon  (hall  keep 

any  office  or  place  for  making  infurances  on 
marriages,  births,  chriftenings,  &c.  on  pain 
of  500I. 

Cet^.  790,         By  22.  Geo.  3.  c.  47,  {.  13.  noperfop  fliallfeM 
xofs.  ^**^      ^^^  chance  of  any  ticket  in  the  ftatc  lottery  for  a 
day,  or  lefs  time  than  the  whole  time  of  draw- 
ing any  fuch  lottery,  or  fhall  infure  in  the  manner 
defcribed. 

».  Bi.  Rep.         By  7.  Geo.  2.  c.  8.  all  wagers  relating  to  the 
^f^'  prefent  or  future  price  of  flocks,  are  deemed  illegal 

and  void. 

XL  Offences  a^ainjl  thi  PerfonSy  the  Habitations^  itd 

the  Property  of  Individuals. 

I.  Homicide,  or  the  killing  of  any  humaa 
creature,  is  of  three  kinds  :  juJlifiabUj  excufM^ 
and  felonious. 

T.Hale,47«.        JUSTIFIABLE  HoMiciDE  has  HO (harc  of  guik 
494-  at  all,  as  it  mull  be  occafioned  by  fome  unavoid- 

Daur^^o.*^^  able  neceflity,  and  without  any  inadvertence  or 
Co. Lit.  183.  negligence  in  the  party  killing;  as  by  virtue ot 
^^m^c^'  fuch  an  office  as  obliges  one  in  the  execution  of 
178.  ^™'  public  juftice  to  put  a  malefadtor  to  death,  whoj 
Co.p.c.4«-  has  forfeited  his  life  by  the  laws  and  verdidofhu 
Cro?Carrti.  ^^^^^H^  >  or  where  an  officer  in  the  execution  of 
his  office,  either  in  a  civil  or  criminal  cafC| 
kills  a  perfon  that  afTaults  and  reiifts  him. 

i.Hawk.p.c.      Excusable  Homicide  is  ciihcr per infortmn'^ 
"liar  ^^  mifadventure  ;  orfe  defendendo,  in  fclf  defence. 

4»*  393«  49*.       Stra.  46*.    Priit.  P.  L.  214^    Co.  P.  C.  56.    Fofter^  itt. 
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Homicide  ^^r  infortunium  h  where  a  man  doing  a 
lazvftd  a£iy    without  any  intention  of  hurt,    un- 
fortunately kills  another ;  as  where  a  man  is  at 
work  with  a  hatchet,  and  the  head  thereof  flies  off 
and  kills  a  byftander.     Homicide  fe  defendendoy  is 
where  a  man,  to  proteft  himfelf  from  an  aflault,  or 
the  like,  in  the  courfe  of  a  fudden  brawl  or  quarrel, 
happens    to    kill    him  who    aflaults  him;    and 
this  is  frequently  called  change  medley^  as  proceed- 
ing from  a  cafual  affray.     To  excufe  this  fpecies 
of  homicide,  it  muft  appear  that  the  flayer  had 
no  pofllble  means  of  efcaping  from  his  aliailant. 

Felonious  Homicide    is    the  killing   of   a  J*^*^^'^*^* 
human   creature,    of   any   age  or  fex,    without  4.  Si.  Com. 
jufiification  or  excufe^   and   confifts  either  in  y^//'- i^^*'*- 
murder^  manjlaughter ^  murder,  ov fetit  treafon.  ""*  '  •*'^* 

Self-Murder.      A  felo  de  fe  is  he  that  de- ♦j^**^^*' 
.  liberately    puts    an    end    to    his    exiftence,    or  Potter's Antiq. 
commits  any  unlawful  malicious  aft,  the  confe- ^*^- «•  ch.  *6. 
quence  of  which  is  his  own  death.     The  party  **      «»4«3- 
muft  be  of  years  of  difcretion,  and  in  his  fenfes, 
clfe  it  is  no   crime.      The  punilliment  for  this 
offence  is  an  ignominious  burial  in  the  highway, 
with  a  ftakc  driven  through  his  body  ;  and  all  his 
goods  and  chattels  are  forfeited  to  the  King. 

Manslaughter  arifes  from  the  fudden  heat  ^j- P- C.  56. 
of  the  paflions,  and  is  defined  to  be  the  unlawful  1*,^*^^'^'^" 
killing  of  another,  without  malice,  either  exprefs  Potter,  290. 
Or  implied.     The  offence  may  be  committed  either  **  ®**  ^®"' 
On  a  fudden  quarrel,  as  if  upon  a  fudden  quarrel  Kd^nge,  40b 
:  two  perfons  fight,  and  one  of  them  kill  the  other; 
"  Or  in  the  commiffion  of  an  unlawful  aft,  as  if  two 
perfons  play  at  fword  and  buckler,  unlefs  by  the 
King's     command,    and    one  of   them   kill  the 
Other.     As  it  muft  be  done  without  premeditation,  »Hawk.P,C, 
Or  any  deliberate  intention  of    doing   mifchief, '*^* 
^here  can  be  fio  acceffaries  to  this  offence  before 
^he  faft. — The  punifliment  for  manflaughter  is, 
fcy   18,  Eliz.  c,  7.  imprifonment  not  exceeding 

F  f  3  one 
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Fofter,  197.     One  year.     But  by  i.Jac.  i.  c.  8;  where  any  perfon 

K^ale^^t?'  ^^^^^  ^^^  ^^  thnift  another  that  has  not  then  any 
470.  '  weapon  drawn,  or  that  hath  not  then  firft  ftricken 
Kelynge.  55.  (\^q  party  which  ftiall  fo  ftab  or  thruft,  fo  as  the 
cIxTctr.'sjS.  perfon  or  perfonsfoftabbed  or  thruft  (hall  thereof  die 
w.joDcf,429«  within  the  fpace  of  fix  months  then  next  following, 
ffuV^A^ss.  although  it  cannot  be  proved  that  the  fame  was 
^kio.64s.  done  of  malice  aforethought^  (hall  fuffer  death 
without  the  benefit  of  clergy. 

4.Bi.Com.T95.  MuRDER  arifes  from  the  deliberate  wickednefs 
p^^pl'*^'  of  the  heart,  and  is  defined  to  be,  "  when  a 
Kdy.  i%\^.^^  *'  perfon  of  found  memory  and  difcretion  unlaw- 
F«fter,  lii.  "  fully  killeth  any  reafonable  creature  in  being, 
ri^'''*^'^'^*  "  ^^^  under  the  King's  peace,  with  malice  afore- 
Siaunford,  18.  ^*  thought,  either  exprcfs  or  implied," 

Softer,  Malice  is  the  great  criterion  by  which  murder 

i.Hawk.P.C,  is  diftinguifhed  from  every  other  kind  of  homicide; 
1x8. 126.  I32,  £qj.^  ^g  ^g  havt  already  Ihewn,  homicide  may  be 

founded  in  the  difpenfations  of  public  Jultice, 
occafioned  by  mere  accident,  done  for  (elf-pre* 
fervation,  arife  from  a  fudden  tranfport  of  paflion, 
or,  laftly,  be  committed  in  malice.  Express 
MALICE  is  that  deliberate  intention  to  take  away 
the  life  of  a  fellow-creature  which  is  manifefted 
by  external  circumftances  capable  of  proof;  as 
lying  in  wait,  antecedent  menaces,  former  grudges, 
and  concerted  fc  hemes  to  do  him  fomc  bodily 
harm.  Implied  malice  is  that  inference  which 
arifes  from  the  nature  of  the  adt,  though  no  par- 
ticular  malice  can  be  proved;  as  when  a  maA 
fuddenly  kills  another  without  any  apparent  pre 
vocation ;  when  he  gives  poifon  to  another  wich- 
.  out  any  known  inducement ;  when  he  wilfully 
f;iffers  a  bead,  notoriouily  mifchievous,  to  wander 
abroad,  and  it  kills  a  man.  The  punifhmem  of 
murder  and  manflaughter  were  formerly  the 
fame,  but  now  by  23.  Hen.  8.  c.  i.  and  ^.EdvL\^ 
c.  12.  the  benefit  of  clergy  is  taken  away  from 
murder  through  malice  prepenfe. 

1.  M^v- 
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2. Mayhem  15  the  depriving  another  of  theufeof  i.Htwk.p.c. 
iuch  of  his  members  as  may  be  ufeful  to  him  in  fight ; '  ^  ?  • 
and,  as  we  have  already  mentioned  it  asacivil  injury,  pieta,  b?.*!^* 
we  Ihall  only  fay  here,  that  the  law  confiders  it^*.4o- 
an  atrocious  breach  of  the  peace,  for  which  the  fhTij?  ^^'  *" 
offender  may  be  punilhed  by  fine  and  imprifon-  Bra^on,  144* 
ment.  ^"  ^*  ^*  ^^ 

Scni.  HOP. 

By  37.  Heft.  8.  c.  6.  to  cut  off  the  ear  or  car* 
of  another,  otherwife  than  by  authority  of  law, 
or  mifchance,  incurs  a  forfeiture  of  treble 
damages^  &c. 

By  22.  &  23.  Car*  i.  commonly  called  the  iHtwicP.c. 
Coventry  Act,  if  any  perfon  (hall  on  purpofe*^^' 
and  of  malice  aforethought,  and  by  lying  in 
wait,  imlawfully  cut  out  or  difable  the  tongue,  put 
out  an  eye,  flit  the  nofe,  cut  off  a  nofe  or  lip, 
or  cut  oft  or  difable  any  limb  or  member  of  any 
fubjcft,  with  intent  in  fo  doing  to  maim  or  dif- 
figure  in  any  of  the  manners  before  mentioned,  it 
is  Fe  Lo  V  Y  without  ckrgy  (a) . 

3.  Malicious  Shooting.  By  g.Geo.  i.  c.  22.  '•^■wk.P.c. 
if  any  perfon  or  perfons  Ihall  wilfully  andsfscTr.  a9o, 
malicioufly  (hoot  at  any  perfon,  in  any  dwelling. 

houfe  or  other  place,  he  (hall  be  adjudged  guilty 
of  FELONY  without  cUfgy. 

4.  Rape  is  an  offence  in  having  unlawful  and  i.Hawk.p.c. 
carnal  knowledge  of  a  woman  by  force,  againft '^^i'^^^^^ 
her  will;  but  an  aflfault  in  order  to  ravifh  her,  Co.  lu.  iij.' 
however  (hamelefs  and  outrageous  it  may  be,  if  it^*  ^^  39- 
proceed  not  to  fome  degree  of  penetration,  and  *'    *  *»  *  • 
alfo  of  emifTion,  cannot  amount  to  rape.     This 

offence  is  by  18.  £//z.  c.  7.  excluded  from  clergy  ; 

(a)  See  the  cafe  of  Coke  and  inftrument,  which  cannot  but  endan- 
Woodburn,  6-  State  Trials,  aiz.  gerthe  maiming  him>  and  in  fuch 
^htre  it  was  determincdt  that  if  a  attack  happen  not  to  kill  but  only 
man  attack  another  of  malice  afore-  to  maim,  it  may  be  left  to  the 
thought,  in  order  to  kill  him,  jury  whether  there  was  a  delign 
^Wth  a  bill  or  any  other  fuch  like    to  murder  by  maiming. 

F  f  4  and 
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and  in  the  cafe  of  abufing  any  woman-child  undcf 
the  age  of  ten  years,  the  conlent  or  non-confent  is 
immaterial. 


XII.  Offences  aga'tnft  the  Habitations  of  Individuals^ 

j.Hawk.P.C.  I.  Arson  is  the  malicious  and  voluntary  burn- 
i6?.  .ing  the  houfe  of  another  by  night  or  by  day.-r- 

Cofp.'c.^et'  ^y  9-  ^^^*  ^*  ^*  ^^^  ^^  ^^  ^^^  ^^  ^^y  ho^fc*  barn, 
Stanf.p.c.36.out-houfe,  hovel,  cock,  mow,  or  (lack  of  corn, 
4-Bl.Com.t20.}^^y^  or   wood,  is  FELONY  without  cleijy.     This 

ftatute  makes  no  alteration  in  the  nature  of  the 
offence  of  arson,  as  it  ftood  at  Common  Law,  but 
was  intended  only  to  ouft  it  more  clearly  of 
clergy.  The  attempt  to  fet  fire  to  a  houfe,  unlcfs 
it  abfoliitely  burns,  is  not  within  the  defcription  of 
this  offence ;  for  the  indictment  muft  charge  that 
'  the  offender   did  fet  fire  to  and  burn,  incendit  et 

combt^ffit   the  houfe    of  another ;    and    even  the 
burning  the  frame  of  a  houfe   is  not  accounted 
arfon,  becaufe  it   cannot  come  under  the  word 
f.  Haic,567.    domus*     The  houfe  muft  be  the  houfe  of  another, 
ijiawif.p^c.  ^^^    therefore   any   one    feifed   in  fee,     or  bu; 
1&5.  polfefled  for  years,  cannot  commit  this  felony  by 

4.  Bl.  Com.    burning  the   fame ;    but  if  a   man   fo   feifed  or 
4.^00.10.       pofTcfled  fet  fire  to  his   own  houfe,  and  by  that 
Pro.  Car.  377.  means    burn  his  neighbour's,  he  then  burns  the 
j-oiler,  ii4.     j^oufe  of  another,  and  is  guilty  of  arfon  :  and  if  a 
man  let  fire  even  to  his  ov/n  houfe  in  a  town,  it  is . 
a  high  mifdemeanor,  puniihable  by  fine  and  im- 
prifonment,  pillory,  and  perpetual  fureties  for  his 
good  behaviour. 

By  43.  FAiz.  c.  13.  whoever  (hall  wilfully  and 
of  malice  burn,  or  caufe  to  be  burned,  any 
barn,  or  ftack  of  corn,  or  grain,  within  the  four 
northern  counties,  Ihall  be  guilty  of  felonv 
%vithout  clergy. 

By  22.  &  23.  Car,  2.  c.  7.  if  any  perfon  fhall 
ir.  the  night-time  ni.ilicioufly  burn,  or  caufc  to  be 

burned 
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burned  or  deftroyed,  any  ricks  or  (lacks  of  corij,  . 
hay,  or  grain,  barns,  or  other  houfes  or  buildings, 
or  kilns,  he  (hall  fuiFer  as  in  cafes  of  felony. -^^ux.  by 
9.  Geo.  I.  €•  2e.  above- recited,  which i5Con(idered 
an  extenfion  of  the  provifions  of  thi$  ftatyte^  it  is 
FELONY  without  ckrgy. 

By  I.  Geo.  i.  c-  4.8.  malicioufly  to  fet  oij  fire  qr 
burn  any  wood,  underwood,  or  coppice^  or  any 
part  thereof,  is  fe;-ony. 

a 

By  to.  Qeo.  2.  c  32.  wilfully  and  majicioufly  to 
fet  on  fire,  or  caufe  to  be  fet  on  (ire,  any  mine, 
pit,  prdelph  of  cpal^  is  felony  zvithout  clcr^*^ 

» 

By  9.  Geo.  3.  c.  29.  to  burn  or  fet  fire  to,  any 
wind  faw-mill,  or  other  windmill,  or  any  water- 
jnill,  or  other  mill,  is  felony  zvithout  clergy . 

2.  Burglary  is  the  breaking  and  entering  the  i-Hawk^PX, 
manfion-houfe  of  another,  to  the  intent  to  commif  p^^^^^ 
i(S^t  felony  within  the  fame,  whether  the  felonious  i.  Hale,  54^ 
intent  be  executed  or  not.-r-There  muft  be  both  a  ^'  ^'"  ^^»** 
breaking  and  an  entering^  to  conftitutethis  pffence  ;  CroiEliz-sSj. 
and  it  feems  that  they  ought  to  be  fuch  as  will  Dv€r,99. 
enable  the  burglar  to  commit  the  intended  felony.  Poi/"^^* 
To  enter  a  houfc  by  a  door  or  window  which  is  left  Co.  p.' c.  44. 
open,  or  through  a  hole  made   before  by  another 
pcrfon,  is  not  a  futiicient  breaking  ;  but  to  Ihovq 
Up  a  window,  to  lift  up  the  latch  of  a  door,  or  the 
like,  is  fuch  a  breaking  in  the  eye  of  the  law  as  will 
r    fiitisfy  the  offence  ;  and  any  the  leall  entry,  as  by 
,    l?utting  a  foot  over  the  threlhold,  or  a  hook  into  a 
''■    window,   is  alfo  fufficient.     And  bv   12.  Ann,  c.  7. 
[    *f  the  entry  be  obtained  without  breakings  and  the 
■    t>urglar  in  the  night-time  break  out  of  the  houfe, 
:    >t  is  fuch  a  breaking  and  entry  as  will  amount  tq 
?■  ^his  offence.     A  houfe  wherein  a  man  dwells  but 
;  for  part  of  the  year,  or  which  one  has  hired  to  live 
•   |n^  and  brought  part  of  his  goods  to,  but  has  not 
:^  yet  lodged  in  it,  or  a  chamber  in  one  of  the  inns  of 
pf^urty  and  even  a  common  lodging-room,  if  the 
\  landlord 


44^ 


THE      OBJECTS      OF 

landlord  do  not  flecp  under  the  fame  roof,  arc 
all  of  them  the  manfion-houfes  of  thofe  who  dwell 
therein  ;  and  even  part  of  a  houfe  which  is  divided, 
and  has  an  outer  door  of  its  own  to  the  ftrecr. 
All  out-buildings,  as  barns,  ftables,  dairy-houfes, 
fhops,  workfhops,  &c.  &c.  which  either  adjoin  to 
the  houic,  or  are  within  what  is  called  the  cwtlla^e^ 
or  in  which  the  owner  or  any  part  of  his  family 
fleep,  are  confidered  as  part  of  the  houfe.  The 
felony  intended  to  be  committed  may  be  either  a 
felony  at  Common  Law  or  by  ftatute  ;  but  the 
indiftment  muft  ftate,  and  the  verdift  find,  an 
intention  to. commit  (om^  felony  i  for  if  it  appear 
that  the  offender  meant  only  to  commit  a  trefpafs^ 
he  is  not  guilty  of  burglary. — By  i8.  EUz.  c.  7. 
burglary  is  declared  to  be  felony  without  rfe;^)'* 


XIII.  Offences  againjl  Private  Property^ 

I.  Larceny  is  tilhtv  ftmple  or  mixed.  Simple 
larceny  is  alfo  diflinguiftiedinto^rjw^  and  petit. 

Grand  Larceny  is  where  the  goods  amount 
to  more  than  the  value  of  twelve-pence,  and  arc 
not  taken  violently  from  the  perfon  of  the 
owner,  nor  out  of  his  houfe. 

Petit  Larceny  is  where  the  goods  fo  taken 
are  of  or  under  the  value  of  twelve-pence. 

Mixed  or  Compound  Larceny  is  a  felonious 
taking  of  the  ^oods  of  another,  either  from  his 
perfon  or  his  houfe,  and  includes  the  crimes  of 
Robbery  and  Housebreaking. 

Lauceny,  or  theft,  is  the  felonious  taking  and 
carrying  away  of  the  pcrfonal  goods  of  another, 
above  t!ie  value  of  twelve-pence",  againft  the  will 
of  the  owner;  or,  as  it  is  defiiicd  by  Bracto.v 
ff-d  Br  I  r  TON,  it  is  ''  fraudulcnta  contraiUtio  rn 
ahenif  cum  ammo  fttrandi  invito  domino  cuius  res 
illafiicrltr  -^ 

Every 
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Every  larceny  muft  include  a  trejpafs;  and  if  i.  Halo,  504, 
the  party  be  guilty  of  no  trefpafs  in  taking  the  *•  ^^'  ^^^^ 
goodsj  he  cannot  be  guilty  of  felony  in  carrying  q^'^,q,  toy, 
them    away.     Thus  if  a   perfon  find  goods,  and  Kciynge,  %^ 
convert  them  ammo  furandi  to  his  own  ufe,  or , j™ 
obtain   the  aftual   delivery    of   them    from   the 
owner  for  a  fpecial  purpofe,  as  a  carrier  to  convey 
them  to  a  certain  place,  or  a  taylor  to  make  them 
into  clothes,  and  afterwards  converts  them,  yet 
neither  the  finder,  the  carrier,  nor  the  taylor,  can 
be  guilty  of  larceny  ;  but  if  the  goods  were  not 
loft,  or  the  carrier  or  taylor  pretended  to  convey 
them,  or  to  make  them  up,  with  a  difhoneft  or 
fraudulent  intent  to  carry  them  felonioufly  away, 
in  fuch  cafe  the  Law  will  conlider  them,  notwith-r 
ftanding  the  delivery,  as  conftruftively  remaining 
in  the  pojfeffion  of  the  owner ;  and  being  taken 
from  his  poj/efion,  the  parties  carrying  them  away 
will  be  guilty  of  larceny.     To  conftitute  larceny, 
the  property  muft  be  taken  from  the  pojfejfion  of  the 
owner ;  and  therefore,  where  a  man  intending  to 
go  a  diftant  journey  hires  a  horfe    fairly  and  bond 
fide  for  that  purpofe,  and  evidences  the  truth  of 
fuch  intention  by  aftually  proceeding  on  his  way, 
and  afterwards  rides  off  with  the  horfe,  it  is  no 
theft,  becaufe  the  felonious  defign  was  hatched 
fubfequent   to  the   delivery  ;    and   the  delivery 
having  been  obtained  without  fraud  or  defign,  the 
owner  parted  with  his  poj'ej/iony  as  well  as  his  pro^ 
perry  (a),  and  thereby   gave  the  hirer  complete  («)  Mon-ow't 
dominion  over  the  horfe,  upon  truft  that  he  would  [-^^^^^^  ^'- 
return  him  when  the  journey  was  performed  (h)  :  s>mon%84, 
but  where  one  Peares  hired  a  horfe  to  go  a  few  (^j  charic^ 
niiles  from  town,  but,  inftcad  of  going,  immediately  wood's  Cafe, 
fold  the  horfe,  and  the  iury  round  that  he  had  2^^  ^^'*^^ 

1^,.         .,  ^         II-  !•  •  rebruary 

fiired  It  with  a  iraudulent  view  and  mtention  toseiiion  2786. 

convert  it  to  his  own  ufe,  the  Judges  held  it  to  be 

felony;  and  many  cafes  of  a  iimilar  nature  have 

deceived  the  like   determination  {c).     A  perfon  (c)  Cafcs  in 

alfo  who  has  the  bare  charge  or  fpecial  ufe  of  Crown  Law, 

goods,  but  not  the  poffelilon,  as  a  fliepherd  who  *^*^;  *^J' *^*] 

looks  after  (heep,  a  butler  who  takes  care  of  plate,  349-  35^-  401. 

toay  be  Ruilty  of  felon v  in  taking  them  away.  j.Hawk.P.C. 
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i.Hawk.P.  C.      The  bare  removal  from  the  place  in  which  the 

'^V  rv  goods    are    taken,     although   the    thief    do  not 

I.  Vent. '2^1 5.  quite  make  off  with  them,  is  a  fufficient  alportation 

I-  Hale,  508.  or  carrying  away  ;  as  when  a  gueft  having  taken 

the  fheets  from  his  bed  had   removed  them  into 

the  hall,  but  was  deteded  before  he  got  out  of  the 

houfe,  ^ 

i.Ha\vk.p.c.      The  goods  taken  muft  be  perfonal  goods  of 
*44-  fome  intrinfic  value  ;  for  larceny  cannot   be  cora- 

,  mitted  of  things  fixed  to  the  freehold',  or  favour- 
ing of  the  realty,  or  where  their  whole  value  is 
derived  from  the  relation  they  bear  to  fome  other 
thing,  as  bonds,  deeds,  and  other  fecurities.  So 
alfothey  ought  not  to  be  things  of  a  bafe  nature, 
as  dogs,  cats,  bears,  and  the  like ;  but  of  wild 
animals,  as  filh  in  a  river,  deer,  hares,  or  conies, 
in  a  park,  field,  or  warren,  if  they  be  reftraincd 
or  appropriated',  or  reduced  to  tamenefs,  larceny 
may  be  committed. 

'  By  4.  Geo.  i.  c.  11.  and  S.Geo,  i.  c.  23.  ifany  j 
perfons  be  convifted  of  grand  or  petit  larceny,  and  \ 
are  entitled  to  the  benefit' of  clergy,  the  court  may 
order  them  to  be  tranfported  for  feven  years. 


i.Ffale,  667,  2.   SERVANTS  ROBBING  MaSTF.RS.       By  21.  Hen, 

^y^^'^'        8.C.  7.  fervants  above  eighteen  years  of  age,  and 

Dale.  102.      ^o^  apprentices,   to  whom  any  goods  have  been 

entrurted  by  their  maflrers  or  miftrefles,  who  Ihall 

-  go  away  with  the  fame,  with  an  intent  to  fteal 

them,  or  fliall  embezzle  any  property  during  their 

fervice,  if  above  the  value  of  forty  {hillings,  Ihall 

ThJsa^docsbe    guilty    of  FKLONY  :  and    by   12.   ^/7>/.   c.   /• 

Dot  extend  tovvhofoevcr  Ihall  fclonioufly  fteal  to  the  valued 

um\vl^\\hccn    foJ'fy    ffVilIings   Or  more,  in   any  dwelling-houfe, 

>tars  of  age.    (hall  be  guilty  of  FELON  Y  zvitkout  ckrgy. 

Y,  ,  xj-n  '^'  RoBniNG  Lodgings.  By  7.  h  a.  fVill  '^ 
137.  i.i  fiof!,  Mar.  c.  9.  it  any  perfon  Ihall  take  away,  wirn 
forco.)'Jn:c-    intcnt  to  ftcal,  embezzle,  or  purloin,  any  chanel, 

lurutcf  ^  **    bedding,  or  furniture,  which  by  contrad  or  agree- 
ment 
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ment  he  was  to  ufe,  or  (hall  be  let  to  him  in  or 
with  fuch  lodgings,  he  fhall  be  guilty  of  felony. 
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4*  Servants  of  the  Bank.  By  15.  Geo.  2.  i.Hawk-p,c* 
c.  13.  f.  12.  if  any  officer  or  fervantofthe  Bank  of '^** 
England,  being  entrufted  with  any  note,  bill,  divi- 
dend, warrant,  bond,  deed,  or  any  fecurity, 
money,  or  other  effefts  belonging  to  the  Company, 
ordepofited  with  them,  fliall  fecrete,  embezzle,  or 
run  away  Avith  the  fame,  he  Ihall  be  guilty  of 
FELONY  without  ckrgy. 

5.  Servants    of    the    Post   Office.      By  i. Hawk. p. c: 
5.  Geo.  3.  c.  25.  f.  17.  and  7.  G^(?.  3.  c.  50.  if  any '3^* 
deputy,  clerk,  agefit,  letter-carrier,  poft-boy,  or 

rider,  or  any  other  officer  or  perfon  whatfoever 
employed  in  receiving,  (lamping,  forcing,  charg- 
ing, carrying,  conveying,  or  delivering,  letters  or  -  - 
packets,  or  in  any  other  bufinefs  relating  to  the 
Poll  Office,  fhall  fecrete,  embezzle,  or  deftroy, 
any  letter,  packet,  bag  of  letters,  which  he  (hall  be 
intruded  with,  containing  any  Bank-note,  Bank 
poft-bill,  bill  of  exchange,  Exchequer  bill,  &c. 
&c.  or  any  fecurity  whatever  for  the  payment  of 
money,  or  Ihall  fteal  and  take  the  fame  out  of  any 
letter  or  packet  that  (hall  come  to  liis  pofleffion,  he 
ihall  fufFer  death  zvithaut  clergy. 

6.  Stealing    a    Chose    in    Action.     By^Hawk.P.c 
7..  Geo.  2.  c.  25.  f.  3.   **  Whoever  fhall  fteal,  or'*** 

**  take  by  robbery,  anv  exchequer  orders  or  tallies,  ^^^tJ^"^^' 

or  Other  orders  mtithng  any  other  perion  to  any  2.  c.  ix. 
**  annuity  or  fhare  in  any  parliamentary  fund,  or 
**  any  Exchequer  bills.  Bank  notes,  South  Sea 
*  bonds,  Eall  India  bonds,  dividend  warrants  of 
the  Bank,  South  Sea  Company,  Eaft  India 
Company,  or  any  other  Company,  Society  or 
Corporation,  bills  of  exchange,  navy  bills  or 
debentures,  goldfmiths  notes  for  the  payment 
of  money,  or  other  bonds  or  warrants,  bills  or 
promiflbry  notes  for  the  payment  of  any  money, 
being  the  property  of  any  other  perion  or  of 
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^*  any  Corporation,  notwithftanding  any  of  the 
**  faid  particulars  are  termed  inlaw  a  chofein  aElion, 
*'  (hall  be  deemed  guilty  of  felony  of  the  fame 
*'  nature  and  in  the  fame  degree,  and  with  or 
**  without  the  benefit  of  clergy,  in  the  fame 
*^  manner  as  it  would  have  been,  if  the  offender 
*'  had  ftolen,  or  taken  by  robbery,  any  other  goods 
**  of  like  value,  with  the  money  due  on  fuch 
*^  orders,  tallies,  bills,  bonds,  warrants,  dcbcn- 
'*  tures  or  notes,  orfecured  thereby,  and  remain- 
*'  ing  unfatisfied  ;  and  fuch  offender  Ihall  fuffcr 
*'  fuch  puniftiment  as  if  he  had  ftolen  other  goods 
**  of  the  like  value,  with  the  monies  due  on  fuch 
*  ^  orders,  tallies,  bonds,  bills,  warrants,  debentures, 
^*  or  notes  refpeftively,  or  fecured  thereby,  and 
**  remaining  unfatisfied/' 

i.Hawk.p.C.     7.  Robbing  the  Mail.     By  5.  G^<?.  3.  c.  25. 
^*-  f.  17.  and  7^  Geo.  3.  c.  50,  f.  2.  **  Whoever  ihall 

Vide  oidBai-<<  rob  any  mail  in  which  letters  are  fent  or  cod- 
Nu-Vs^*^       *'  veyed  by  the  poft,  of  any  letter,  packet,  or  bag 
^*  of  letters,  or  fhall  fteal  and  take  from  any  fuch 
'*  mail,  or  from  anv  bag  of  letters  fent  or  con- 
"  veyed  by  the  pofi,  or  from  or  out  of  any  poft- 
^^  office,  or  houfe  or  place  for  the  receipt  or  deli- 
•*  very  of  letters  or  packets  fent,  or  to  be  fent  by 
the  poft,  any  letter  or  packer,  although  fuch 
robbery,  ftealing,  or  taking,  Ihall  not  appear 
**  or  be  proved  to  be  a  taking  from  the  peiifon, 
"  or  upon  the  King's  highway,  or  to  be  a  rob- 
**  bery  committed  in  any  dweliing-houfe  or  anf 
*^  coach-houfe,   ftable,   bam,  or  any   out-houfc 
^^  belonging  to  a  dwelling-houfe ;  and  although 
it  fliould  not  appear  that  any  perfons  were  put 
in  fear  by  fuch  robbery,  fteahng,  or  takingi 
**  yet  fuch  offenders  (hall  be  deemed  guilty  of' 
felony,  and  fuffer  death  without  the  benefit  of  J- 
clergy/* 
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Burn's  Jufticc,        8.    STEALING  DOGS.      By  lO-  GiO.  g-  C.  l8- /''^L 

p.  513.  "  any  perfon  ihall  fteal  any  dog  or  dogsofaof  1^^ 

••  kind  or  fort  whatfoever  from  the  owner  thereof* 
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**  or  from  any  perfon  entruftcd  by  the  owner 
**  therewith,  or  fhall  knowingly  fell,  buy,  receive, 
•^  harbour,  keep  or  detain  any  fuch  dog  or  dogs, 
on  conviftion  by  one  witnefs,  or  on  confefTion 
before  two  juftices,  they  {hall  forfeit,  for  the 
firft  offence,  not  exceeding  30L  nor  lefs  than 
*'  20I.  together  with  the  charges  previous  to  and 
*'  attending  fuch  conviftion  ;  on  default  to  be 
*•  committed  to  the  houfe  of  correftion  for  not 
**  more  than  twelve,  nor  lefs  than  fix  months, 
^*  unlefs  the  penalty  be  fooner  paid."  For  the 
fecond  oifence,  not  exceeding  50I.  nor  lefs  than 
30I.  and  from  twelve  to  eighteen  months  impri- 
fonment,  &c.  One  juftice,  on  information,  may 
grant  a  warrant  to  fearch,  &c-  and  if  any  fuch  dog, 
or  the  fkin  of  fuch  dog,  be  found,  the  pofTeffor,  if 
privy,  &c.  is  liable  to  the  penalties  aforefaid.  On 
fourteen  days  notice,  and  entering  into  a  recogni- 
zance, perfons  aggrieved  may  appeal  to  the  quar- 
ter feffions,  but  no  certiorari  (hall  be  allowed  (a). 

9.  RoBBI^'G  Orchards.    By  43.  Eliz.  c.  7. 15.  c^.i.c.«, 
to  rob  any  orchards  or  gardens,  to  fteal  any  fruit- '•^*^'^'^-^* 
trees,  or   deftroy  any  fences  therein   growing  or  slyer,  204* 
placed,  incurs  thecorporal  punilhment  of  whipping,  Saik.  iSi. 
and  compenfation  for  the  damage  done.  Comyns,  ly^ 

10.  Stealing  Hedge  Woods.  By  6.  Geo.  i. 
c.  16.  to  fteal,  deftroy,  or  damage,  any  wood, 
fprigs,  trees,  poles,  underwoods,  thorns,  or  quick- 
lets,  incurs  the  punifhment  infiifted  by  i.  Geo.  i. 
c.  48.  for  barking  trees. 

11.  Stealing  Trees.     By   6.  Geo.  3.  c.  36.  i.Hawk.P.d 
whoever  (liall  in  the  night-time  fteal,  damage,  or*'^" 
deftroy,  any  oak,  beach,  afti,  elm,   fir,  chefnut, 

afp  (13.  Ceo.  3.  c.  330>    poplar,  alder,  maple, 

(a)  Mr.  Burn  hat  pointed  out  is  penal  to  fteal  a  bitch.      Vol  r. 

fevenl  inaccuracies  in  this  Aatuce,  515.      It   is    aifo  faid,  thai   the 

and  doubts  very  much  whether,  panicular  fort  of  dog  (lolen  mull 

Traill  the  fpecial  wording  uf  it;  it  bedcfchbcd.   Addingt.  P.  S.  221. 

larch. 
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larch,  hornbeam,  or  any  tree  likcljr  to  becdmrf 
timber^  fliall  be  tranfported  for  fevcn  years. 

By  S.Geo.  3.  c.  48.  tofteal,  dafnage,  of  deftroy, 
any  timber-tree,  viz.  oak,  beach^  walnut,  afli, 
elm,  cedar,  fir,  afp,  lime,  fycamore,  and  birch, 
or  the  lops  or  tops  thereof,  fubjefts  the  offender  to 
pecuniary  penalties;  in  proportion  to  the  number 
of  offences^ 

By  ^iGeo.  I.e.  22.  whoever  (hall  cut  down,  or 
btherwife  deftroy,  any  trees  planted  in  any  avenue, 
or  growing  in  any  garden,  orchard,  or  plantation,* 
for  ornament,  ftieltef,  or  profit,  Ihallfuffer  dEatiI 
without  clergy. 

i.Hawk.p.c*     I'*  SxEAtiNG  Shrubs.     By  6.  Geo.  5.  c.  36. 

ai5«  whoever  fhall  in  the  night-tiine  ileal,  damage,  or 

deftroy,  any  root,  flirub,  or  plant,  of  the  value  of 
five  (hillings,  growing  in  any  garden  or  nurfer}'- 
ground,  (hall  be  tranfported  for  feven  years. 

By  6.  Geo.  3.  c.  48.  to  fteal,  damage,  or  deftroy, 
any  root,  (hrub,  or  plant,  in  any  field,  nurferies, 
garden,  or  garden-grounds,  Ihail  forfeit  for  the 
firft  offence  not  exceeding  forty  JJ?illingSy  and  for 
the  fecond  not  exceeding  five  pounds,  &c.  {a). 

i.Hawk.P.C.       ^^'    StI^ALING    VEGETABLES.      By    1 3.   Gt'O.  J. 

ai7.  c.  32.  **  Whoever  (hall  fteal  and  take  away,  or 

malicipufly  pull  up  and  deftroy   any  turnips, 
potatoes,  cabbages,  parfnips,  pcafe,  or  carrois 
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(tf)  At  the  Old  Bailey^  in  7/3-  to  be  confirfercd  in  ftari  mai(rii% 

nuary    Seflion     1788,      William  and    \«hcn    taken  toj^ether  th<ir 

Hoivf  v:n%  convicted  offelonyt  on  provifions  wiil  (land  thus:  Uthc 

the  6,  GeO'  3.  c.  36.  for  ftcaling  property  be  of  the  value  of  fi« 

fivtfwect  bay  trees ^  of  the  value  fi)illings>and  betakeninthcni};^tl 

of  51-  ;  but  a  doubt  arofc  whether  it  is  felony  i  if  under  five  (htliingYi 

the     statute    was     not    virtually  and  taken  either  b^nuht orb)  <lj>t 

repealed    by    6.    Geo.  3.   c  48.  it  is  a  mifdetneanor  ;  if  above  fi^ 

making  the  oSence  a  mi/demeanor,  (hillings  and  under  forty  (hiliiDSH 

But>  on    a  cafe  referved)    the  if  taken  in  the  davf  amifdeiDciiMr* 

IWELVE  JuDfiiif  were  of  opi-  Cafes  in  Cr6wn  Law,4i7,4<*« 
iiioo>  that  it  was  not  repealed^  but 

"  growing 
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growing  or  being  in  any  garden,  lands,  dr 
gf onnds,  open  or  inclofed,  on  convidion  witliiri 
thirty  days,  by  confeflion,  or  on  the  oath  of  one 
witnefs,  before  one  juftice,  (hall  forfeit,  not 
excccdingten  ftiillings  over  and  above  the  value 
of  the  goocjs  rtolen,  to  be  diftributed  between^ 
or  wholly  given  to,  the  owner  and  the.  poor  ; 
and  on  detault  of  payment  to  be  committed  to 
*•  the  houfe  of  corredtion  not  exceeding  one 
month,  unlefs  fooner  paid  :  and  the  owner,  or 
any  inhabitant,  may  be  a  witnefs  ;  but  if  the 
conviftion  be  upon  the  oath  of  the  owner,  the 
whole  penalty  (hall  go  to  the  poor/*  And  by 
31.  Geo.  2.  c.  35*  f.  5*  **  the  fame  puniflimentis 
"  inflifted  upon  the  ftealing  of  madder  roots/' 


€€ 
it. 


13.    Stealing  Black  Lead*    By  25.  Geo.  2.  T.HawLJ?.C# 

c.  10.  **  Whoever  fliall  unlawfully  break,  or  by  *»*• 

**  force  enter  into  any  mine,  wad-hole  of  wad,  or 

**  black  cawke,  commonly  called  black  lead,  or 

"  into  any  pit,  (haft,  adit  or  Vein  of  wdd,  black 

"  cawke,  or  black  lead,  with  an  intent  to  take 

"  and  carry  away  from  thence  any  wad,  black 

•*  cawke,  or  black  lead  ;  or  fhall  unlawfully  from 

^*  thence  take  and  carry  away  any  wad,  black 

■*  cawke,  or  black  lead,  although  fuch   mine, 

**  wad-hole,  pit,   (haft,   adit,    or   vein   be   not 

*'  aftually  broke,  or  by  force   entered  into  by 

•'  fuch  offender;  or  (hall  aid,  abet,  affift,   hire* 

**  or  command  any  perfon  or  perfons  to  commit 

*•  fuch  offences  as  aforefaid,  fuch  offenders  (hall 

*•  be  guilty  of  felony,  and  may  be  committed  to 

*•  the  county  gaol  or  houfe  of  correction  for  any 

**  rime    not    exceeding  a    year,    and   publicly 

*•  whipped  ;  or  tranfported  for  a  term  not  ex- 

**  cecding  fcven  years*" 

14*  Steal  I  »G  Lead:  By  4.  Geo.  i.  c*  J24 
Whoever  (hall  fteal,  rip,  cut  or  break,  with  intent 
to  fteal,  any  lead,  iron  bar,  iron  gKtte^  iron 
pdifadoes,  or  iron  rail  whatfoever,  being  fixed 
to  any  dwelling-houfe,  out-houfe,  coach-houfc^ 

6  g  «  llaWc, 
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*'  ftable,  or  other  building  ufed  or  occupied  wlrh 
*•  fuch  dwelling-houfe,  or  thereunto  belongings 
**  or  to  any  building  whatfoever,  or  fixed  in  any 
**  garden,  orchard,  court-yard,  fence,  or  outlet 
**  belonging  to  any  dwelling- lioufc  or  other 
**  building ;  their  aiders,  abettors,  and  aflifters  ; 
or  whoever  fliall  knowingly  buy  or  receive  the 
fame  ;  (hall  be  guilty-  of  felony,  and  the  court  is 
impowered  to  tranlport  fuch  felons  for  the 
**  fpace  of  feven  years.** 

Bv  21.  Geo.  3.  c.  68.  *'  Whoever  fhall  rip,  cut, 
**  break  or  remove,  with  intent  to  fteal,  any  cop- 
'*  per,  brafs,  bcll-mttal,  utenfil  or  fixture,  being 
*'  fixed  to  any  dwelling-houfe,  out-houfe,  coach- 
*'  houfe,  ftable,  or  other  building  ufed  or  occupied 
'*  with  fuch  dwelling-houfc,  or  thereunto  belong- 
"  ing,  or  to  any  other  building  whatfoever,  or 
*'  fixed  in  any  garden,  orchard,  court-yard,  fence 
*^  or  outlet  belonging  to  any  dwelling-houfe  or 
**  other  building,  or  any  iron  rails  or  fencing  fct 
**  up  or  fixed  in  any  fquare,  court,  or  pther  place 
*^  (fuch  nerfon  having  no  title  or  claim  ot  title 
'*  thereto;  ;  or  whoever  (hall  be  aiding,  abetting, 
"  or  affifting  therein,  or  (hall  knowingly  buy  of 
•*  receive  the  fame,  although  the  principal  feloD 
"  has  not  been  convicted  of  dealing  the  {ame,(hair 
**  be  guilty  of  felony,  and  the  court  have  power  to 
**  tranrport  fuch  offender  for  (even  years,  or  to 
•*  order  him  or  them  to  be  detained  in  prifofii 
**  and  therein  kept  to  hard  labour  for  any  timt 

not  exceeding  three  years,  nor  lefs  than  one 

year  ;  and,  within  that  time,  if  the  court  (halli 
**  think  fit,  he  fnall  be  once,  or  oftener,  but  not 

more  than  three  times,  publicly  whipped." 


€1 
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»  Hawk.p.c.      '5-  Stealing  from  Shipwrecks.      By  u. 

219,^20.        j;:r,.  c.  i3.  jufticcs,  on  information  that  any  (hip 

is  in  diflrefs,  are  authorifed  and  requiredto  fummoo  1^ 
and  employ  revenue  officers  and  others  for  tbcT^ 
prefervation  of  the  cargo ;  and  if  any  perfoD  (hJI    ^ 
make  a  hole  in  fuch  (hip,  or  fteal  her  pump,  it  tf* 
FELONY  w/7i?t«/  clergy. 
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By  26.  Geo.  2.  c.  19.  to  plunder,  fteal,  take 
iway,  or  deftroy,  any  (hipwrecked  goods  that  are 
there,  or  to  beat  or  wound  any  perfon  endeavour- 
ing to  fare  his  life  from  the  wreck,  or  to  hold  out 
falle  lights,  fo  as  to  bring  any  (hip  into  danger,  ii 
TELo^Y  without cler^. — But  if  thegoodsftolen  beof 
fmall  value,  and  no  barbarity  ufed  in  taking  theni, 
the  offender  may  be  profecuted  for  petit  larceny  (<?). 

16.  Stealing  Fish*  By  5;  Eliz.  c.  21,  t6 
break  down  the  dam  of  any  ftore-pond,  with  intent 
to  fteal  the  fifli,  is  three  months  imprifonment^ 
coTapenfation,  to  the  party  grieved^  arid  fecurity 
for  good  behaviour  for  feven  years. 

By  4.  &  5.  ffllL  3.  c.  x^.  none  but  the  owners  or 
bccuj)ieri  of  fiflieries  (hall  kdep  riets  or  other 
engines  on  pain  of  feizute* 

By  22.  &  23.  Car.  2.  c.  25  '  to  filh  in  a  private 
or  feveral  filhery,   whether  with  nets  or  lines, 
without  the  owner's  confent,  incurs  a  penalty  of     ^ 
ten  (hillings; 

i     .  By  9.  Geo.  i.  c.  22.  if  any  perfons,  armed  and  . 

\  .  ^f^^ifi^*  fl^^ll  ft^^^  ^^  ^^^  ^f  *^y  river  or  pond, 
it  IS  FELONY  without  clergy. 

By  5.  Geo.  3.  c.  14.  to  enter  into  any  park, 
JKuldock,  garden^  oichard,  yard,  belonging  to 
p  €ny  dwelling-houfe,  in  and  through  which  park, 
f  {laddock,  garden^  orchard,  and  yard,  any  river 
U  Jx  ftream  (hall  run  or  be,  and  by  any  device  to 
f  fteal  fi(h  bred,  kept,  or  pfeferved  therein,  or  to 
*  deceive  or  buy  fuch  fifh,  is  transportatioi;^ 
it  JS»r  feven  years.^-^And  to  take  filh  in  any  inclofed 
fc  private  groiind,  not  being  a  park,  &c.  belonging  to 
t  ^  dwelling-houfe,  incurs  a  penalty  of  five  pounds  (^) . 

k 

^    *  (n)    Offencet  againft  this  a£l    property*  and  who  was  the  owner 

"^^  Bunitted  in  fFnUs  may  be  tried  of  it ;  that  the  offender  had  not  a 

the  next  Engli/k  county )  and  {\^c\9\  right  to  fiih  in  the  fiiberf 

Itf  is  the  next  Engli/h  county  to  of  another  j  that  he  meant  iofieal 

X^^l^'i^ffy^    ^^    B^^    CheJ^re*-^  the  frfh}  and  that  he  took  them 

7 '^^Ics  in  Crown  Law»  1 1 1 .  without  the   owner^s   confent.— 

f^)  In  both  thefe  cafes  it  rouft  a.  Burr.  6S2.    4.  Burr*  %z%x. 

tf  that  the  river  was  private 
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Caf.Cro.Law,     This  adt  does  not  extend  to  acceflaries  after  the 
«•  faft. 

Caf.Cro.Law,     1f    the    larceny    is    in    the   llighteft^  degree 

A33-  difcovered    at    the    time  it   is   committing,  the 

offender  fhall  have  the  benefit  of  his  clergy;  for 

in   fiich  cafe  it   is  not  taken  privily^  without  the 

knozdedge  of  the  prolecutor. 

Cir.Cro.Law,     If  a  perfon  who  is  deprived  of  knowledge  by 
38X.  intoxication,  be   robbecl   without  perceiving  it, 

the  offender  fliall  have  his  clergy, 

Caf.Cro.Law,     BuT  an  offender  w^ho  fteals  any  thing  privily 
!**♦•  from  the  perfon  of  another,  while  fuch  perfon  is 

deprived  of  confcioufnefs  by  the  powers  of  fleep, 
is  guilty  of  the  capital  part  of  the  offence. 

t.Hawk.P.c.     18.  Privately  Stealing yS-ow  the  Jhop.   By 
49>-  10.  &  II.  fVill.  3.  c.  23.  all  perlbns  who  by  niglu 

or  day  (hall,  in  any  Ihop,  warehoufe,  coach-houli, 
or  &.3.b\t J  privately  ?inA  feloniouily  (leal  any  goods, 
wares,  or  merchandizes,  of  the  value  ofjivejhilSxpl 
or  more,  or  ihall  affift,  hire,  or  command,  aafj 
perfon  to  commit  fuch  offence,  fliall  be  guilty  of 
FELONY  without  clergy: 

j.Pcer.Wmt.     The  property  ftolen  muft  be  fuch  as  is  coi 
a67-  to,  and  ufually  kept  in,  the  places  mentioned  : 

3.^ peer.     ^^'^Yie  aft,  and  not  any  other  valuable  thing  whi^ 
Foncr,  78.     m^y  happen  to  be  put  there  ;  and  therefore  it' 

!5.^^T.'m7-'^^^^'  thought,  that  only  bridles,  faddles,and 
like,  and  not  the  coachman's  box  coat  or  01 
livery,  are  the  proper  furniture  of  a  (lable.    It 
alfo    been   folcmnly  determined,  that    " 
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is  not   comprehended  within  the  words    ^^  goods, 
wares y  and  merchandizes.**  '    \ 

19.  Horse  Stealers.    By  i.Edzv.  6.  c.  ist.  i.Hawk.p.C. 
and   2.  &  Q.  Edw.  6.  c.  q^.   to   take  or  fteal  any  ^^u  ,     ^ 

•        r  ij-  -"^  •  /  I  '    a.  Hale,  364* 

horle,  gelding,  or  mare,  is  felony  without  clergy. 

By  31.  EUz.  c.  ^^.  f.  5.  all  acceflaries  before  the 
faft,  and  all  acceflaries  after  the  fa6t,  in  horfe^ 
y?M//Vf^,  fhall  be  deemed  guilty  of  felony  without 
clergy. 

But  at  the  time  the  flatute  of  the  31.  Eliz.  c.  12.  poftcr,  373. 
was  pafled,  an  acceflary  was  only  guilty  for  re- 
ceiving xYi^felon^  not  for  receiving  x)\t  goods.  But 
now  by  3.  &  4.  Wili  &  Mary,  c.  9.  thofe  who 
receive  ftolcn  horfes  are  included  in  the  defcrip- 
tion  of  receivers  of  ftolen  goods,  and  liable  to  be 
tranfportcd  for  fourteen  years. 

20.  Stealing  FROM  Tenters.     By  22.G7r.  2.  a.Hawk.P.O. 
c  5.  to  cut  or  Ileal  any  cloth  or  woollen  manufac- 
tures from  the  rack  or  tenter  in  the  night-time,  is 

"  FELONY  without  clergy. 

'  21.  "Stealing  from  Bleach  Greens.  By  1.  Hawk.P.c. 
,18.  Geo.  2.  c.  27.  to  fteal,  by  day  or  by  night,  any 
iinen,  fuftian,  callico,  cotton,  cloth  made  of 
'  cotton  or  linen  yarn  mixed,  or  any  thread,  linen, 
I  ^<ircotton  yarn,  linen  or  cotton  tape,  incle,  filletting, 
r  .  Jaces,  or  any  goods  whatfoever,  expofed  to  be 
J*  printed,  bleached,  bowked,  or  dried,  in  any 
inting  or  bleaching  ground,  or  in  any  of  the 
lops,  lofts,  or  places,  thereto  belonging,  to  thp 
^ralue  of  ten  (hillings,  or  to  aflift  in  fo>  doing,  is 
d^BLONY  without  clergy  ;  but  the  Judge  has  a 
'jdiicretionary  power  to  tranfport  for  fourteen  years* 

22,  Stealing  Cattle.     By  14.  Geo.  z.  c.  6.  i.Hawk.p.C. 

id  1^.  Geo.  2.  c.  34,  to  fteal  any  bull,  cow,  ox,  »79- 
_        T,  bullock,  heifer,  calf,  (heep,  or  lamb,  or  to^*^*^^'^'^'^ 
rJUU   then\  with  a  felonious  iatent  to  fteal  the BuRe|)p.7i» 
\  G  g  3  carcafe,  ^^^  Cro.Law 
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carcafe,  or  any  part  thereof,  is  felony  witkout 
clergy. 

c.Hmtrk.p.c     23-  Stealing  on  Navigable  Rivers.    By 

H^Cro.Law  ^+*  ^^^*  ^"  ^'  45"  ^<>ft^  ^^y  g^^?>  ^^  ^he  value 

56.194.       '  oi  forty  JkiUings^  in  any  (hip,  barge,  lighter,  boat, 

yofter,  79.      or  other  veffel  or  craft,  upon  any  navigable  river, 

or  in  anypon  or  creek  belonging  to  any  navigable 

river  in  Great  Britain^  or  from  any  wharf  or  key 

adjacent  to  any  navigable  river,  is  felony  without 

s.Hmwk.p.C.     24.  Stealing  from  a  Church*    By  23.  Heii. 

494*  8.  c.  I.  and  25.  Hen.  8.  c.  5.  to  fteal,  take,  or  carry 

away,  any  goods  and  chattels  from  any  church, 
chapel,  or  other  holy  place,  15  felony  a^i/i^*/ 
deigy. 

Dyer.  124.  BuT  no  fdcrilege  is  within  thefe  ftatutes  which  is 

Xclyiige,5i.   pot  accompanied  With  the  adual  breaking  ofrhc 

^Hale,  »3S.  ^^^^ch  or  chapcl  from  which  the  goods  are  ftolen. . 

— But  by  I.  Edw.  6.  c.  12.  to  (leal  goods  out  of 

any  parilh  church,  or  other  church  or  chapel,  jl 

FELONY  witkout  clcrgy. 

9.Hiwk.?-C.  25.  Robbery,  the  rapina  of  the  civilians,  is  the 
1^  7t.  forcible  and  felonious  taking  from  theperfonof 
3.  inft.  6S.  another,  of  ^oods  or  money  to  any  value,  by 
i.  Hilc,  531.  putting  him  in  fear-i  ■  There  muft  be  a  forciilt 
taking,  otheru'ife  it  is  no  robbery ;  for  it  muft  ; 
be  laid  to  have  been  done  violenter  et  contrd 
volurttatem ;  but  any  the  leaft  degree  of  force 
which  mav  infpire  the  mind  with  fear,  is  fufficicnt; 
and  therefore  where  a  perfon  kept  fujl  hold  of  % 
bafket  on  his  head  until  it  was  wrenched  froni  hiiB 
by  the  thief,  or  to  fnatch  an  ear-ring  from  a  hdy^ 
car,  have  been  held  to  be  robbery  ;  and  it  fcems 
that  he  who  receives  money  by  my  delivery,  eitbcr 
whilft  I  am  under  the  terror  of  his  aflauk,  or 
afterwards,  while  I  think  myfelf  bound  in  con* 
fcience  to  give  it  him,  by  an  oath  for  that  purpofc, 
wl^ich  in  my  fear  I  was  compelled  by  him  co  tako^ 

'  '     .  may| 


\ 
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may,  in  the  eye  of  the  law,  as  properly  be  faid  to 
take  it  from  me,  as  he  who  acliially  takes  it  out  of 
my  pocket  with  his  own  hands  (a)  ;  neither  can  he(a)  See  Da- 
who  has  once  aflually  completed  the  oiTcnce,  by?*'*y'»^'*<«» 
taking  my  goods  in  fuch  a  manner  into  his  poflel-Jhc  Ho^!"d 
lion,  afterwards  purge  it  by  any  re-delivery  (^). — Fitldmg.  Caf. 
2.  It  is  immaterial  of  what  value  the  thirio;  taken  ^''^*  ^'^*  P- 
js :  a  penny  as  well  as  a  pound,  thus  forciblyand  Hick.nan^t 
extorted,  makes  a  robbery. — y  It  muft  be  a  taking ^'*<'c»  '^'^-  p- 
from   the  perfon;  as   a  horle  whereon  a  man  is*^^* 
aftually  riding,  or  monejr  out  of  his  pocket :  or^p^^**  p  -  » 
eUeopenly  and  before  his  face;  as  if  a  thief,  having  Caf.  CrcLavv, 
firft    aflauked  me,  take   away  the   horfe  that   is'"^^!'''; 
{landing  by  me,  or  having  put  mc  in  fear  drivetit. '    *^' 
my  cattle,  in  my  prefence,  o\it  of  my  pafture,  orS.  P.C.  t^. 
takes  up  my  purfe,  which  in  my  fright  I  had  caftj^^^j";^***' 
into  a  bulh  ;  for  thefe  things  being  immediatelysumi  73* 
under    my   perfonal    care    and    protedtion    may'-.f^*^^»  53J» 
properly  enough*  be  faid  to  be  a  taking  from  //'^Salic.Vij/ 
perfon  :  but  if  the  fear  excited  by  the  menaces  of^arth.  t45» 
the  thief  be  fubfequent  to  the  taking,  then  it  iss^'J^',"',^®^* 
larceny  ^ndi  not  robbery. — 4.  It  muft  be  with  fomeDougl.  197. 
degree  of  violence,  or  by  putting  in  fear;  but  the**|^"}^*M+* 
law    does  not  require,  in  this  cafe,  proof  of  an  i.'Hawk.  p/c. 
actual  violence  to  the  perfon,  or  an  exifting  fear  hs /«  «o//>. 
in  the  mind  ;  for  if  a  man  with  a  cutlafs  under  hisf^af.Cro.Law, 
arm,  or  a  piftol  in  his  hand,  felonioufly  demandp^Jj*^^  ^  ^ 

.  and  obtain  the  money  of  another,  without  touch- 
ing his  perfon,  yet  it  is  robbery,  although  no  a£lual 
violence  is  ufed.  So  alfo  if  a  man  threaten  another  to 
accufe  him  of  having  been  guilty  of  an  unnatural 
crime,  or  a-ny  other  offence  of  a  deep  and  atro- 

'    ciou5  dye,  and  by  that  means  obtain  money,  it  isCaf.Cro.t-aw,' 
.jobbery,  dthqugh  from  confcious  innocenge  the*^^  *^^*  **^* 

"  party  threatened  with  fuch  an  iniputation  may  not 
feel  any  exijlingfear  in  his  mind.  The  faA  of  fear 
iOecd  not  be  alledged  in  the  indictment;    it  is 

^  fuf5cieqt  to  charge  that  the  oifence  was  committed 
Vioknter  et  contra  voluntateni  i    and   if  it  appear  i.  Hawk.  P.C, 
Upon  the  evidence  to  have  been  attended  with  !*5-  /«  ^om. 
Uiofe  circumpances  of  violence  or  terror  which  ini  Bi/coni'^ 

^^Kommo])  experience  are  likely  to  induce  a  man  to***- 

|>gut  with  bis  money  or  goods  againft  bismlh  ^^^^^^^^"oid 

G  g  4  foriJiiiey  in^ 
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for  the  fafety  of   his  perfon,  or  for  the  prefer-. 

vation  of  his   charadber  and  good  name,  it  will 

^Haie'/*      amount  to  robbery.     By  2^. Hen.  8,c.  i.     4- Pi/A 

]'.  H^Nvk.  150.  ^  Maryy  c.  4.     3.  &  4  ff^Hl.  &  Mary,  c,  9.  princi- 

ifiHciif.         pals,  acceflaries  before  the  faft,   and    acccffarics 

after  the  fa<5t,  who  are  guilty  of  robbery,  whether 

in  or  near  the  King* 5  hlghwoyy  or  in  any  other  place, 

are  felons  without  clergy, -^By  4.  ff^ll.  fef  Jl/j/j, 

c.  8.  a  reward  of  forty  pounds  is  given  to  thofe  who 

fhall  apprehend  and    convift  any  perfon,    for  a 

robbery  committed  in  or  upon  any  highzvay^pajfage^ 

field  or  open  places  and  by  S.Geo,  i.  c,23,  f,  S.JtrceU 

are  deemed  to  be  within  the  aft, 

t.nawk.P.c.     26.  Robbery  IN  A  Dwelling-House, /^r^/ii 
^^^*  being  therein.     By  23. //!?«.  8.  c.  i.  and  zc^.Hen.i, 

c.  3-  to  rob  any  perfon  or  perfons  in  their  dwcl- 
iing-houfc  or  dwclling-pUce,  the  owner  or  dweller 
jn  the  fame  houfe,  his  wife,  his  children,  or 
fervants  being  then  within,  and  put  in  fear  aoc} 
dread  by  the  (ame,  is  felony  without  cUrgy, 

a.|law)[.497.  By  1^  Ethd^  6.  c.  12..  f.  lo.  to  break  a  houfc 
burglarioufly,  if  in  the  night,  or  to  breal^  a  houfc 
and  commit  a  felony  therein,  if  in  the  day,  auf 
perfon  bein^  then  in  the  fame  houfe  where  tho 
fame  breaking  fhall  be,  and  thereby  put  in  fear 
and  drej^d,  is  felony  zvithout  flergy^ 

ICelycfc,  58.        There  muft  be  an  a^ual  breaking  of  thehf^ 
Fofter,  %o%.    p,.  fome  part  of  it,  as  of  a  cupboard  or  door,  to 
Quft  the  offender  of  his  clergy  by  this  ftatute. 

i.HtNvii.B.C.      By  ^^  gc  6.  Eclzv.  6.  c.  9.  to  rob  any  perfon  ifl 

l^Haie,3S5.  ^^Y  P^^^  ^^  parcel  of  their  dwelling-houfc,  or  ifl 
Pop.  84.  any  place  within  the  precinfts  of  the  fame,  ite 
fcd^nge^tV  owner,  his  wife,  children,  or  fer\'ants  being  it| 
%»unford,xi9.  the  fame  houfe  or  place  at  the  time,  whether  the 

owner,  his  wife,  or  children,  (hall  be  flecpingop 

waking,  is  felony  zvithout  clergy. 


*»  •» 
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27.  Robbery  in  a  Dwelling-House,  «o/)er-*-Ha\vk.P.C* 
jhn  being  therein.     By  39.  EUz.  c  15.  to  take  away  ^^!^^^\^  ,,^^ 
in  the  clAy-time  any  money,  goods,  or  chattels,'5M- 
being  of  the  vahie  o(five^/I:illir.gs  or  upwards,  inJ^^^T^*  3«* 
any  dwelling-houfe  or  houfes,  or  any  pare  thereof,  cV0.Car.47j. 
or  any  out-houfe  or  out-houfcs  belonging  to  and^J<>nc8,394, 
ufed  with  any  dwelling-houfe  or  houfes,  at  the  time  j.^jf^P*  ^' 
fuch  larceny  committed,  i^  felony  zviibout  clergy.%Ak  54a. 

28.  Robbery  in  a  Booth  or  Tekt.    By  5.  &2.H»wk.p.c; 
(>f  Edzv.  6.  c.  9.  to  rob  any  perfon  in  any  booth  or|^^^|\^  ^^^^ 
lent,  in  any  fair  or  marUet,  the  owner,  his  wife^  mary,  2.?6.    • 
his  children,  or  ferv'ant   or  fcrvants  then  being*-^*^c*I*-Cf 
witliin  the  booth  or  tent,  whether  they  flpU  at  thepoph.  $4. 
tipie  be  fleeping  or  waking,  is  f  £  lon  y  without  clergy  4  Hctiey,  ^4, 

129.  Housebreaking.      By  3-  &  4.   mil  y*-Ka%yk.p.a 
M4ryy  c.  9.  to  rob  any  dwelling-houfe  in  the  day-  Keiyngc,58* 
time,  any  perfon  being  therein,  and  put  in  fear,  ^®- 
or  to  comfort,  aid,  abet,  aflift,  counfei,  hire,  or  °^^'*® 
co^imand  any  perfon  to  commit  fuch  offence^  is 
f ELONY  without  clergy. 

Although  this  part  of  the  ftatute  does  not  ex-Triprhaw% 
prefsly  fienify  that  bredkins[  and  entering  the  houfe  is  9.*^»  Sf  ^**  *■ 

*         /7-         *  /!•  I  •  1  ,  Crown  Law, 

neceflary  to  .conltitute  the  crime,  yet  as  the  word^^.  364. 
rob^  in  a  legal  conftruftion,  always  includes  the 
idea  of  force  and  violence,  it  is  held,  that  the 
ingredients  of  breaking  and  entering  are  ex  vi  termini 
included  in,  and  implied  by,  the  term  rob ;  and  it 
is  fettled  in  a  variety  of  determinations  upon  the 
ftatutes  relating  to  this  fulyeft,  that  the  breaking 
mufl  be  of  a  dwelling-hou(e,  in  the  fame  way  as  it 
would  be  neceilary  to  conftitute  burglary  at  Com- 
jnon  Law, 

By  3.  &  4,  Will  6d*  Maryy  c.  9.  to  break  any  i.Htwk.P.c, 
-dwelling-houfe,    (hop,    or  warehoufe  tnereunto^*^J.*^^^Jj^^^ 
Wonging,  or  ufed  therewith,  in  the  day-time,  Uw,  p.  365* 
^nd  felonioufly  to  take  away  any  money,  goods,  or 
chattels,  of  the  value  oi  five  Jhillings  or  upwards, 
therein  being,  although  no  perfon  fliall  be  with- 
in 
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in  fuch  dwelling-houfc,  (hop,  or  warehoufe;  or 
to  comfort,  aid,  abet,  afTift,  counfcl,  hire,  or 
command  any  pcrfon  to  commit  fuch  offence,  is 
FELONY  zvithout  clergy. 

9.Hawk.p.c.      30.  Stealing  in  a  Dwelling-House.    By 

^sLc  ^^'  ^^^*    ^*  7*  ^^   ^^^^  ^^y   money,    goods  or 

4*      om.2     (.j^attels,  wares  or  merchandizes,  of  the  value  of 

forty  Jhillings  or  more,  being  in  a  dwelling-houfc 
or  out-houfe  thereunto  belonging,  although  fuch 
houfe  or  out-houfe  be  not  aclually  brokcA  by  fuch 
offender,  and  although  the  owner  of  fuch  goods, 
or  any  other  perfon,  be  or  be  not  in  fuch  out- 
houfe  ;  or  to  affift  or  aid  any  perfon  to  commit 
fuch  offence,  is  felony  without  clergy. — ^But  this 
ad:  Ihall  not  extend  to  apprentices  under  the  age 
of  fifteen  years,  who  rob  their  maders  in  the 
planner  above  defcrjbed. 

^.Hawk.P.C.      31.  Assaulting  with  Intent  to  Rob.    Bjr 
♦^*  7,  Geo.  2.  c.  22.  **  If  any  perfon,  with  any  offcq- 

"  five  weapon,  (hall  afl'ault,  or  by  menaces,  or 
*'  by  any  forcible  or  violent  manner,  demand  any 
money  or  goods  of  or  from  any  other  perfoq, 
with  a  felonious  intent  to  rob  fuch  perion,  he 
^*  (hall  be  tranfported  for  feVcn  years. *'-^Thcrc 
muft  be  both  an  affault  or  nienace  and  a  de- 
mand to  complete  this  offence,  and  both  of  them 
muft  be  on  the  perfon  intended  to  be  robbed ;  but 
a  demand  may  be  by  aftion  as  well  as  words; 
as  if  a  dumb  man  put  a  piftol  and  his  hat  into  a 
coach.  The  affault  muft  be  made  with  an  offca- 
live  weapon,  and  it  muft  be  proved  to  have  been 
of  the  fame  kind  as  laid. 

XIV.  Mdlicioia  Ml f chief. 

4.Bl.Com.        Maliciou;^    Mischief,    or     damage,    is  % 
**^*  fpecies  of  injury  to /r/'y^/^^^rj^^r/y,  which  the  la^ 

con(idcrs  as  a  public  crime ^ 

x.Burn'sJuft.         i,   WoiTNDING    CaTTLE^      By  22.  8c  23.dr.  2. 

«.bLrcp.722^^.'  7-  ^^  ^"^^  ^^  deftroy  any  horfes,  (heap,  or  other 
i-Hiwk.p.c.  cattle  in  the  night-time,  is  felony. 
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By  o.  Geo.  i.  c  i.  to  kill,  maim,  or  wound  any 
rattle  malicioufly,  whether  by  night  or  by  day,  is 
^E  L  o  N  V  zvithout  clergy  (a).  SS? ^ 

onceivcd  ay;ainft  the  gtwner  o{  the  caitlc  j  for  'f  i{  appear  tobeagainflthccaulconly^ 
nd  n^it  ag-Jinft  the  owner,  it  has  been  held,  that  the  offender  is  notwitbiu  ctic|ie* 
tity  of  the  a£b .    Fea^ce'i  Cafe,  Giouccftpr  AlCzct  1 7  ^>9 1  C0ram  H  £  at  il«  Jufiic€* 

I 

By  37.  Hen.  8.  c,  6.  to  cut  out,  or  ccjufe  to  be 
ait  out,  the  tongue  of  any  tame  beaft  alive, 
)clonging  to  another  perfon,  incurs  treble  damages 
o  the  party,  and  a  fine  of  ten  pounds  fo  the 
iCing. « 

2.  Slaughtering   Horses.     By   26.  Geo*   3,t.Hatifk^.C, 

:.  71.  no  perfon  fliall  ufe  any  place  for  daughter- *^^* 
mg  cattle,  not  to  be  killed  tor  butcher's  meat, 
without  a  licenfe  from  the  quarter  feffions,  on  a 
certificate  from  the  minifter  and  churchwardens, 
that  the  party  is  a  fit  perfon  to  be  licenfcd  :  and 
if  fuch  perfon  flaughter  any  cattle  without  fuch 
}icenfe,  or  giving  notice  as  the  ad  directs,  he 
(hall  be  guilty  of  FELo^'Y. — And  if  he  deftroy, 
burn,  or  rub  with  lime  or  other  corrofive  matter, 
the  Ikin  pr  hide  gf  any  beaft  flaughtered  by 
^n,  he  is  guilty  of  a  misdemeanor. 

J.  Sinking  Ships.  By  22.  &  23,  Car.  2.  c.  n.i.Hawt.P.a 
^itGto.  1.  c.  12.  and'  11.  Geo.  1.  c.  29.  if  any p^^^^ P^  j^ 
faptain,  mafter,  mariner,  or  other  officer  be- 
longing to  any  (hip,  Ihall  wilfully  caft  away, 
burn,  or  ot^crwife  deftroy  the  (hip  to  which  he 
belongs,  or  procure  the  fame  to  be  done,  to  the 
prejudice  of  the  owners^  of  any  merchant^  or  the 
undei-vjriter  of  any  policy  thereon,  it  is  felony 
Viithout  clergy. 

4.  Destroying  Turnpikes.  By  i.  G^^*  2.i.HawkJ4a 
c.  19.  and  Z.Geo.  2.  c.  20.  to  break  down,  cut'^** 
■dotirn,  pluck  up,  level,  or  deftroy  any  turnpike 
gate,  qr  any  pofts,  rails,  wall,  or  other  fence 
thereto  belonging ;  or  any  chain,  bar,  or  fence, 
5)f  any  kind  \Vhatfoever,  let  up  or  eredted  by  ad 
cf  parliament,  to  prevent  paffengers  paffing 
^ilhopt  paying  toll,  is  felony  wUf^out  clergy. 
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But  by  i^.Geo.  3.  c.  84.  f.  42.  to  commit  any 
of  the  offences  aforefaid,  or  to  deftroy  any  crane, 
or  machine,  or  engine,  ereAed  on  any  turnpike 
road  by  authority  of  parliament  for  weighing 
carriages,  is  transportation  for  feven  yearSj  or 
imprilonment  at  the  difcretion  of  the  court. 

5.  Levying  Dykes.  By  13.  Edw.  i.  c  46, 
to  overthrow  a  hedge  or  dyke  in  the  night-time, 
fubjefts  the  offender  by  3.  &  4.  Edw.  6.  c.  6.  to 
treble  damages,  &c. 

By  6.  Geo.  i.  c.  16.  to  break  down,  throw  down, 
level,  or  deftroy,  any  hedges,  gates,  pofb,  ftyles, 
railing,  walls,  fences,  dykes,  ditches,  banks,  or 
other  inclofures  of  woods,  parks,  coppices,  or 
plantations,  incurs  by  6.  Geo.  i.  c.  48.  three 
months  imprifonment  and  whipping,  with  rcmedf 
and  faiisfaftion  according  to  13.  Edw.  i.  c.  46. 

By  16  Geo.  3.  c  30.  to  deftroy  the  palcingsor 
inclofurc  of  any  park  or  place  where  deer  arc 
kept,  is  30I.  for  the  firft  offence,  and  for  the 
fecond,  TRANSPORTATION  for  fcven year s. 

By  9.  G^o.  3.  c.  29.  f.  ^.  to  deftroy  or  damage 
any  fence  for  dividing  or  mclofing  any  common, 
waftc,  or  other  lands  or  grounds,  divided  by 
authority  of  parliament,  is  felony. 

t.Hawk.P.C.      6.  Damaging  Bridges.    By  g.Geo.  i.  c.  19* 
»^  f.  6.  to  damage  or  deftroy  Wejininjlerbridgej  or 

any  part  thereof,  is  felony  without  clergf.'^hrA  \ 
the  fame  is  ena<Jted  by  31.  Geo.  2.  c.  10.  f.  6,  re- 
{r)t£i\ng  London-bridge,  And  by  iz.  Ceo.  i,  c%36. 
f.  3.  xti^tQATigFulham-bridgi.  But  by  zo.Geo.i* 
c.  22.  the  diftinction  oifValton- bridge  ;  by  2^  Geo.!* 
c.  37.  of  Hampton-court-bridge  ;  by  3.4.  Geo.  2. 
c.  36.  of  Ribbk'bridge ;  by  28.  Geo.  2.  c.  45.  of 
Sandwich' bridge  ;  by  z^.  Geo.  2.  c.  86.  of  Bkci- 
friars-bridge ;  by  29.  Geo-  2.  c  73.  of  Urfe-ltidgii 
by   30.  Geo.  2.   c    59.  of   Jeremiab^s  ferry;  by 

30,  Geo.  V 
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jo-G^o-  2*  c-  63-  and  31-  Geo-  2.  c-  48-  of  OU  Brents 
ford'hriiige^  and  by  31.  Geo.  2.x.  ^g^oiTreni-tridge^ 
is  made  fingle  felony,  and  within  the  benefit  of 
clergy- 

7.  Cutting  PowDiKE.     By  22.  Hen  8.  c  1 1.  i.HiwJcP.C, 

perveifely  and  malicioufly  to  cut  down  or  deftroy  "^^^^ 
the  powdike '  in   the  fens  of  Norfolk  and  Ely,  is  ti.3. 

FELONY. 


8.  Opening  Sluices.      By  i.  Geo.  1.  c.  19, »-Htwk.P.C. 
and  8.  Geo.  2.  c.  20.  to  pulldown,  pluck  up,  level, 
or  deftroy,  any  lock,  fluice,  flood-gate,  or  other 
works,  on  any  river  made  navigable  by  authority 
of  parliament,  is  felony  without  clergy. 

By  8.  Geo.  2.  c.  20,  to  pull  up  any  flood-gate 
fixed  in  any  wear  or  lock,  in  or  upon  any 
navigable  river,  for  preferving  the  navigation 
thereof,  is  punilhable  by  one  month*s  hard  labour 
in  the  houfe  of  correftion,  and  the  hundred  liable 
to  a  penalty  of  twenty  pounds. 

By  10.  Geo.  2.  to  remove  and  carry  away  any 
piles,  chalk,  or  other  materials,  driven  into  the 
ground,  or  ufed  for  fecuring  any  marlh,  or  fca- 
walls,  or  banks,  to  prevent  the  lands  from  being 
overflowed,  incurs  a  penalty  of  twenty  pounds* 

By  6.  Geo.  2.  c.  37.  to  break  down  the  banks 
of  any  river,  or  any  fea  bank,  whereby  the  lands 
are  overflowed  or  damaged,  is  felony  without 
clergy. 

m 

By  27.  Geo.  2.  c.  19.  to  deftroy  any  ereftion 
made  for  the  purpofe  'of  benefiting  the  Bedford'^ 
Level,  is  felony  without  clergy. 

But  by  the  4.  Geo.  3.  c.  12.  f.  5.  which  recites, 
that  the  laws  in  being  were  not  fufficient  to.  pre- 
vent thefe  mifchiefs,  it  is  enacted,  that  whoever 
(halL  wilfully  and  malicioufly  damage  or  deftroy 

any 


any  barik$,  flood-gates,  fluices,  or  other  worlM| 
or  Ihall  open  or  draw  up  any  flood-gate,  or  do 
any  other  wilfuV  hurt  or  mifchief  to  any  naviga- 
tion erefted  by  authority  of  parliament,  fa  ^  to" 
obftruft  or  hinder  the  carrying  on  fuch  navigation, 
may  be  tranlportcd  for  feven  years. 

4.8!. Com.        g.  Moss  Trooping.     By  13.  &   14,  Car.  i: 
*^*  c.  22.  and  18.  Car.  2.  c.  3.  great,  known,  and 

notorious  thieves  and  fpoil-takerSy  in  fiorthumbtr- 
land  and  Cumberland^  for  theft  done  within  the 
fame,  are  declared  guilty  of  felony  without 
cler^, — But  difcretion  is  giveii  to  Jullices  of 
affile  to  TRANSPORT  xhtxtifor  life; 

i.ttawkiP.C.      10.  Cutting  Garments.     By  6.Geo.  i.  ct^i 

sic  Fielding'*  ^-  '^*  ^^  ^^J  P^^OTx  Ihall  wilfully  a-nd  malicioiifly 
Penal  Law,  p.aflault  any  perfon  in  the  public  ftreets  or  high-* 
*♦?•  wavs^  with  an  intent  to  tear,  fpoil,  cut,  bum  or 

deface,  and  flialt  tear,  fpoil,  cut,  burn  or  deface 
the  garments  or  clothes  of  fuch  perfon,  he  (hall 
be  guilty  of  felon  y,  and  be  transport ed  for  fcvei 
years  (tf). 

iHa\vk.P.c.      1 1.  Spoiling  Hop  Binds.     By  6.  Geo.  2.  c.37. 

•s*-  r  6.  to  cut  any   hop  binds   growing   on  poles, 

in  any  plantation  of  hops,is  felony  without  clerff* 

>.Ha\Tk.P.c  12.  Demolishing  Mine  Engines.  By  <).Gio.j» 
*!••  c  29    to  deftroy  or  damage  any  engine  for  draw- 

ing coals  from  coal  mines,  or  for  drawing  water 
from  any  mine  of  coal,  lead,  tin,  copper,  or 
other  mineral ;  or  any    bridge,  waggon-way,  or 

(a)  Remvick  fFilliamf,  the  fup-  gowni  and  feverml  petticoatft  mi 

pofcd  MONSTER*    was  tried    on  made 2 wound nearfouriachcsdecf 

thiti  ()atute  before  Mr.  lusiicE  and  fix  long*  juft  below  die  Hp 

BlfLLERt  at  the  Old  Bailey  in  bone-     The  jury  foundi  that  i> 

May  Scifions  X790,  for  cuttinv;  the  carrying  this  intention  agaiofl  bet 

j^armeiitii  of  Sophia  Porter,       It  pcrfun  into  execution*  hthad«Iit 

appeared  very  clearly  that  his  in-  an  intention  to  cut  herganncani 

tention  was  to  irjure  her  perfon,  but  it  was  referved  for  die  ]u^ 

and  he  in  fa^,  with  fomc  fharp  to  decide,  whether  this  cafe  vii 

i&firumcQti  cut  through  her  fiik  vriibm  the  meaning  of  the  id. 
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ink,  belonging  to  the  fame,  is  felony^  and 
inTporution  for  feven  years. 

I3#  Injuring  Looms.     By  4.  Geo.  3.  c.  37.  «-Mawk^.C. 
i6.  and  22. Geo.  3.  c.  40.  to  break  or  enter  with*^^* 
:cc  into  any  houfe,  fhop,  or  place,  with  intent, 
cut  or  deftroy  any  linen  yarn,  linen  cloth,  ferge, 

other  woollen  goods,  velvet,  wrought  filk,  or 
her  filk  manufadlure ;  cotton,  callico,  or  other 
tton  or  linen  manufafture ;  or  anv  die  tools, 
plements,  or  utenfils  ufed  in  manufaduring  the 
nc,  vi  YiLLOYiY  without  clergy. 

14*  Break  I  KG  Granaries.  By  ii.Geo.2.  c.  22.  i*Hawk  P.c, 
beat  or  wound  any  perfon,  with  intent  to  deter  *♦'• 
hinder  him  from  purchafing  any  corn  at  market ; 
to  flop  or  feize  any  waggon  or  carriage  loaded 
th  meal  or  grain,  is  punilhable  by  three  months 
iprifonment  for  the  firft  offence,  and  for  the 
:ond,  FELONY  without  clergy. 

By  1 1.  Geo.  2.  c  22.  f.  2.  malicioufly  to  deftroy 
ly  ftorehoufe  or  granary,  fhip  or  barge,  &c.  where 
)rn  (hall  be  kept  in  order  to  be  exported,  or  to 
Iter  fuch  place  arid  carry  away  any  corn,  flour, 
leal  or  grain  therefrom,  is  felony  without 
crgy. 

15.  Forgery,    or  the  crimen  falji^    is   ^*  ^he '•^^^•^•^* 
'  fraudulent  making  or  ahering  of  a  writing,  to^Bi.  Com. 
•the  prejudice  of  another   man's   right;"    forCo.P. c.  169. 
hich,  by  the  Common  Law,   the  offender  may^"^'*^"'*^* 
iffer  fine,  imprifonmenr,  and  pillory.     By  ^.Eliz. 
.14.  to  forge,  make,  or  knowingly  to  publifli, 
r    give    in   evidence,    any   forged   deed,    court- 
)ll,  or  willy  with  intent  to  affed:  the  right  of  real 
ropeny,  either  freehold  or  copyhold,  is  punifhed 
f  a  forfeiture  to  the  party  grieved  ot    double 
)fts  and  damages ;  by  ftanding  on  the  pillory, 
id  having  both  his  ears  cut  off,  and  his  noftrils 
t  and  feared ;  by  forfeiture  to  the  crown  of  the 
ofits  of  his  lands  ;  and  by  perpetual  imprifon- 

ment. 
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mcnt.  For  any  forgery  relating  to  a  term  of 
years  or  annuiiVy  iond^  obli^atiofiy  acguitiance,  relenfef 
er  difcharge  of  ary  perfonal  debt  or  demand^  the  lame 
forfeiture  is  given  to  the  party  grieved ;  and  on 
the  offender  is  inflided  the  pillory,  lofs  of  one  of 
his  ears,  and  half-a-ycar*s  imprifonincnt.  The 
fecond  offence  in  both  cafes  is  felony  without 
clei'gy. 

^.Hawt.P.C.      By  2.  Geo.  2.  c.  25.  and  the  7.  Geo.  2.  c.  22. 

•^•-  »t  Whoever  fliall  fallcly  make,  forge,  or  coun- 

**  terfeit,  or  (hall  caufe  or  procure  to  be  Falfcly 
**  made,  forged,  or  counterfeited,  or  (hall  wil- 
**  fully  act  or  aflTift  in  falfely  making,  forging,  or 
*'  counterfeiting,  any  deed,  will,  tertament,  bond, 
*'  writing  obligatory,  bill  of  exchange,  promiflb 
**  ry  note  for  the  payment  of  money,  indoric 
**  ment  or  anfignmcnt  of  any  bill  of  exchange  or 
**  promi(rory  note  for  the  payment  of  money;  or 
'*  any  acquittance  or  receipt,  either  for  money  or 
**  goods;  or  any  acceptance  of  any  bill  of  cx- 
**  change  ;  or  the  number  or  principal  fumofany 
*'  accountable  receipt,  for  any  note,  bill,  or  other 
•*  fecurity  for  the  payment  of  money ;  or  any 
^^  warrant  or  order  for  payment  of  money  or  deli- 
**  very  of  goods,  with  intention  to  defraud  inf 
prrfon  whaifoever  ;  and  by  31.^^0.  2.  c.^%^ 
\  78.  and  18.  6V^.  3.  c.  18.  with  intent  to 
**  defr:iud  any  corporafion  whatfoever;  or  (haB 
^*  with  the  like  intent  knowingly  utter  or  publilh 
**  the  fame  as  true,  he  (hall  suffer  death 
*'  without  clergy  {a).'' 

(tf)  Bcfidcs  thffe  general  afts,  a  c.57.  the  Seal  oftheLONDOial 

irultitude   of  others  have  inhicttd  Exchange  AssURANC£S,6.G«li 

c:pital  puniflimeKt  on  the  for>,ing  1.  c.   18.       14.   Geo.    i.e.  Jf. 

ij\  Banic  Notes,  Bank  Bills,  McoiTERRANEAKPA$fES4.Gak' 

^c.      S.  Si.   9.   Will.  3.    c.  20.  2.  c.  18.       Mahriacs  KE6n«j 

i;    36,     II.  6eo.   I.  c.  9.      12.  TERs,  16.  Geo.  a.*  c.  ^j.    Stt*i 

Geo.  I.e.  3*2.     15.  Geo.  a.  C.I  3.  MENS  Tickets,  9.  Geo,  3.  c    * 

13.  Geo.  3.  c.  79.     ExcHEquER  TransflrsopStocKi  3i.G(i 

Bills,   9.   Q^o,  1.  c.    11.    25.  c.  12.  -  4.  Geo.  j.  c.  15.  il_ 

Geo.  3.  c.  2.     Stamps,  5.  Will,  which  are  collected  and  ami 

ic  Maiy,   c.  21.  to    30.  Geo.   3.  the  iiiil  volume  of  the  fixdi 

c.    17.       South    Sea    Bonds,  of   Hawkins's   Pleas  or 

9.  Ann.  c.  ?7.     8.  Qaj.  1.  c.  22.  CrowNj  p.  204.  to  atj, 
Lottery  Order*,  25.  Geo.  3. 
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By  i^.Geo.  ^.c.^g.  to  make  6r  ufe,  or  have 
I  one's  cuftody  or  pofleflion,  aiiy  frame,  mould, 
•  infthiment  for  the  making  of  paper  with  the 
ords  Bank  of  England  vifible  m  the  fub- 
ince  of  the  paper,  or  to  make  or  aflift  in  mak* 
g  any  fuch  piper,  is  felony  without  clergy. 

By  13.  Xjeo.  3.  c.  79.  f.  2.  to  engrave  in 
ezzotinto  upon  any  plate  any  promiflbry  note, 
11,  &c.  containing  the  words  Bank  of  Eng- 
LND,  or  Bank  Post  Bill,  or  any  words  ex- 
efltng  the  fum  or  anlount  in  whole  letters  or 
;ures  on  a  black  ground,  or  to  have  any  plate 
one*s  cuftody  for  fuch  purpofe,  fhall  be  punifh-i 
with  fix  months  imprifonment; 

By  !!•  Geok  i.  c.  9;  f. '6.  to  crafe  any  Bank  of i.  Strange,  ig. 
cigland  note,  or  alter  the  fame,  or  any  indorfe-  ^'  ^^er.  Wmt; 
ent  thereon,  or  to  tender  fuch  altered  or  crafedx.Htwk.PvC. 
>te  in  payment^  is  filony;  ais-  w  mu. 


By  3iiGra;  2.  c.  10:  f.  i\.  to  perfonate  the stra. 481.671. 
unc  or  character  of  any  perfon  entitled  to  wages  703-        ,, 
•  prize-money  for  ferVices  on  board  a  King's  IJ.st.Vrfii|. 
lip,  or  the  executor  or  adminiftrator  of  fuch»i9-  *33« 
*rfon,  in  order  to  receive  any  of  the  monies  f6^-j'^"*>»"9* 
ic  to  fuch  perfon;  or  to  forge  any  letter  ofi.Hawk;P.a 
torney,    bill,    ticket^    certificate,     aflignment,  *"• 
ft-will^  or  atiy  other  power  or  authority  whatfo- 
cr,  in  order  to  receive  the  monies  due  to  fuch 
irfon  for   the  fervicei   aforefaid ;  or  to  take  a 
Ife  oath  to  obtain  the  ptobate  of  any  will,  or 
tters  of  adminiftration,  in  order  to  receive  fuch 
Dnies,  or  to  procure  fuch  offence  to  be  com-^ 
itted,  is  FELONY  without  clergy i> 

By  31.  Geo.  2.  t.  12.  f.  77.  to  forge  any  letter  SecP;<rr*iCaft 
attorney  to  transfer  ftpck,  or  to  receive  any ^^**  ^■^^ly*. 
ridend  thereon;  or  to  forge  the  name  of  any ]^n"i ^39/ 
)prietor,    and   demand    by  virtue  thereof   to 
eive  any  ftock  or  dividend  ;  or  to  perfonate  any 
iprietor  of   ftock,  and   thereby  endeavour  to 

H  h  receive 
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receive  the  money  cff  futh  proprietor,  as  if  fucb   . 
offender  were  the  true  and  lawful  owner  thereof; 
or  to  procure  or  aid  the  commiffiori  of  any  of  thf 
faid  offences,  is  felony  tJDithml  ckrQf^ 

ii^'"^  By  4-  Geo.  3.  c.  24-  f.   8.  to  eounterfcit  the 

**  hand-writing  of  any  perfon  whatfoeter,  in  the 

fuperfcriptkon  of  any  letter  or  packet  to  !?c  feat  by 
ihe  poft,  is  -^ViAJ^^voyii AT \ovi  for feven years. 

y 

HAVING  defcribed,  in  ^s  ample  a  manner  as  ; 
the  limits  of  our  volume  would  admit,  the  fcveral  ; 
crimes  and  mifdemeanors  of  which  offenders  may 
be  guilty,  we  fhall  proceed  to  give  a  funmury 
account  of  the  manner  by  which  they  are  brought 
to  juflice,  and  made  to  undergo  the  fenteAce  of 
the  L(^w« 

tMzvfk.t.C.     I.  Arrest  is  the  apprehending;  or  reftraining 

cJ!V.  c.  5t.  ^^^'^  perfon,  in  order  to  be  forthcoming  to  anfwer 

J39.  '  *    'an  alledged  or  fuppofed  crime.    Arrefts  may  be 

''?*ft'^^*  made,    ift,   By    warrant;    adly.  By  an  officer 

\\  Bi.  Coin,    without  a  warrant ;    3dly,  By  a  private  perfoft* 

361.  without  a  warrant  ;  and,  4tbiy,  By  hue  and  cry*-** 

,     First,  A  warrant  is  a  precept,  under  the  hand 

and  feal  of  fome  magiftrate,  ifl'ued  on  fome  charge 

made  upon  oath,  fetting  forth  the  time  and  place 

of  makmg  it,  and  the  ca\ife  for  which  it  is  made, 

to  bring  an  offender,  before  a  magiftrate,  for  the 

purpofe  of  examining  into  the  truth  of  the  charge. 

A  juftice  of  the  peace  may  iffue  a  warrant  ca 

apprehend  a  perfon  aceufed  of  felony,  or  any 

other  offence ;  and,  if  properly  penned,  will,  by 

24.  Geo,  2.  c.  44.  indemnify  the  oflicer  who  executes 

it.     Formerly  there  ought  to  have  been  a  frefti 

warrant  for  every  county;    but  the   prafticcof 

backing  warrants  had  long  prevailed  without  law, 

and  was  at  laft  authorifed  by  tl>e  2  5.  Geo.  2.  c.  26* 

and  24.  Geo.  2.  c.  ^^^ — Secondly,     A  juftice  f>f 

peace,  or  a  conftable,  may  apprehend  a  perfon  ffl^ 

felony  or  breach  of  the  peace  in  his  own  view, 

widiout 
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Ithout  warrant.  The  (heriff  and  coroner  may 
^prehend  any  perfon  within  the  county  withotit  2^ 
irrant.  Watchmen  may  apprehend  all  offenders, 
Tticulafly  night-walkers,  and  commit  them  to 
ftody  till  morning.-^THiRDLY^  Anjr  private 
*rfon  that  is  prefent  when  a  felony  is  committed 
bound,  on  pain  of  fine  and  imprifonment,  to 
*eft  the  offender. — FotjRTHLY,  By  the3.£^.  i* 
9.  4i  Edzv.  I.  c.  13.  Edw.  i.  c.  i.  &  4. 
.  EUz.  c  13;  and  8.  Geo.  2.  Ci  16.  the  conftable, 
information  given  him,  according  to  the  di- 
ilions  of  thofe  Ilatutes,  is  bound  to  make  hue 

D  CRYi 

L  CoMMtti^ENt  Ai^ri)  BAiti    When  a  delih- a. rirp(rk.p. C. 
mt  is  arretted  he  muft  be  carried  before  a  magif-  ^*^7'' 
cc,  where  he  muft  be  either  bailed  or  committed,  Daiton,'ii4.' 
efs  it  manifeftly  appear  that  he  is  not  guilty  of'-  Bum'iJttlU 

crime  laid  to  his  charge,  in  which  cale  only  it^  ^* 
awful  to  difcharge  him  without  bail,— By  2.  &  3, 
iL&Mary,  c.  10.  every Joflice,  before  whom  any 
fon  (hall  be  brought  tor  manflaughter  or  for 
>ny,  or  for  fufpicion   thereof,   (hall   take   the 
imination  of  fuch  prifoner,  and  information  of 
m  that  bring  him  ot"  the  fad:  and  circumflances 
reof,  and  (hall  put  the  fame  into  writing,  and 
d  over  the  witnefles  to  appear  at  the  next  general 
)1  delivery  ;  and  if  the  charge  be  made  out,  the 
Toner  muft  be  committed  or  admitted  to  bail.— 
Commitment  muft  be  in  writing,  under  the 
id  and  feal  of  the  perfon  by  whom  it  is  made^ 
)re(fing  his  office  or  authority,  the  time  and 
:e  at  which  it  is  made,  and  be  diredled  to  the 
iler.     But  though  the  charge  be  made  out,  if 
offence  be  bailable,  the  juftice  muft  admit  the 
oner  to  bail. — No  juface  of  the  peace  can  bail. 

Upon  anaccufation  of  treafon:  nor,  2dly,  Of 
rdcr  :  nor,  3d]y,'In  cafe  of  manflaughter,  if  the 
oner  be  clearly  the  flayer,  and  not  barely 
)efted  to  be  fo,  or  if  any  indictment  be 
id  againft  him  :  nor^  4.  Such  as,  being 
imitted    for    felony,    have   brokctt   prifon  ;• 

H  h  2  becaule 
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becaufe  it  not  only  carries  a  prefumption  of  guik^ 
but  is  alfo  fuperadding  one  felony  to  another : 
5.  Perfons  outlawed  :    6.  Such   as  have  abjured 
the   realm  :     7.    Approverst  of  whom    we  have 
fpoken  in  the  preceding  part  of  this  work*  and 
perfons  by  them  accufed  :    8.  Perfons   taken  in 
the  mainour,  or  in  the  aft  of  felony :  9.  Perfons 
charged  with  arfon :   10  Excommunicated  perfonsf 
taken  by  writ  de  excommunicato  capiendo  :  all  which 
are  clearly  not  admiflible  to  bail  by  the  jufticcs. 
Others  are  of  a  dubious  nature;  as,  11.  Thieves 
openly  defamed  and  known  :  12-  Perfons  charged 
with   other  felonies,    or  manifeft  and  enormous 
offences,  not  being  of  good  fame  :  and,  1 3.  Ac- 
ceflaries  to  felony,  who  labour  under  the  fame 
want  of  reputation.      Thefe  feen^  to   be  in  the 
difcretion    of    the    juftices,     whether     bailable 
or  not.     The  laft  clals  are  fuch  as-  muft  be  bailed 
upon  offering  fufficient  furety ;   as,  14.  Perfons  of 
good  fame  charged  with  a  bare  fufpicion  of  man- 
ilaughtcr,  or  other  inferior  homicide :  15.  Sud 
4.  Tnft.  i8f.    perfons  being  charged  with  petit  larceny,  or  any 
latch.  II.      felony  not  before   fpecified:  or,  16.  with  being 
£M\SV^^-^^^'^^y  ^^  ^^y  fclc)ny.     Lallly,  it  is  agreed  that 
I.  Comyn's     tlie  court  of  King's  Bench  (or  any  Judge  tbereot  m 
skfn^efi'       the  time  of  the  vacation),  may  bail  for  any  crime 
Salk*.  105'.      whatfoever,.  be  it  treafon(^),    murder  (^),  oranjr 
Stra.  911.      other  offence,  according  to  the  circumilance  ot 
Pig'iT,?     the  cafe. 

The  next  ftcp  towards  the  pxmifliment  of  offen- 
ders is  their  profecution  ;  and  this  is  generally  by, 

Wood's  inft.  3.  Indictment,  from  Zthiyjvixi,  to  aceufe,.  is  » 
c^Li  6  ^  ^^  accufation  drawn  up  in  writing,  at  thcfuit 
Weft's  Symb.  ^^  ^^  King,  for  fomc  oflence  either  criminal  or 

3.  pi.  6x.  , 
Bacon,  19.            (^j    In   the  reign   of    Queen         {b)  In  mmbusplacitlsdifiidi 

u*  r*  Elizabeth  it  was   the  unanimous    fiUt  uccufatus  fer  fltpos  Svn^ 

4.  Bl.  Com*      opinion   of  the  Judges,'  that  no    fr^terquam  in  placito  de  bomuiditf 
*99*  court  could  bail  upon  a  commit      (Glanv.  /.    14..  c.  i.)     Sctn^ 

nlcnt  for  a  charge  of  high  trea-  fam^n  quod  im  "•f  placer  ^ 
fon  by  any  of  the  Queen's  privy  fil^t  aecufatus  fer  plegns  dir-^ 
^uacil»    (i.  Aadcrli  298.^  mji  ex  regi^  petefiaii:  br.C-ru 

(Ihid^  f.  j.J« 
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penal,  and  preferred  ta  a  c^iand  jury  of  twelve 

men  or  more,    upon  their  oaths,  and  found  by 

them  to  be  true.     But  when  fuch  accufation  is 

found  by  a  grand  jury  without  any  bill  brought 

before  them,  it  is  called  a  presentment  :    and  a.Hawk.f .a 

where  it  is  found  by  jurors  returned  to  enquire  of 'f^^^j^^  ^ 

that  particular  offence  only,  it  is  called  am  i  Nt  Lamb.  bk. +i 

QjTisiTioN.     Indidlment  muft  have  precife  and^**'3- 

fufficient  certainty.     By  i.  Hen.  5.  c.  5.  they  muft 

fet  forth  the  chriftian  name,  firname,and  addition 

of  the  ftate  and  degree,  myftery,  town  or  place, 

and   the  county  of  the  offender.     The  day  and 

townfhip  alfo,  in  which  the  faft  was  committed » . 

muft  be  named.     The   offence  itfelf,  alfo,   muft 

be  fet  forth  with  clearnefs  and  certainty ;  and  the 

value  of  the  thing  which  is  the  fubjeft  or  inftru- 

meht  of  the  offence,  muft  fometimcs  be  expref- 

fed  (a).    When  the  indiftment  is  found  ag'ainft 

an  offender,  the  profecutor  is  entitled  to, 

4.  Process.  The  proper  proccfs  on  an  indift-  4.  Bl.  C©m« 
ment  for  any  petty  mifdemeanor,  or  on  a  penal 
ftatute,  is  a  venire  facias y  which  is  in  the  nature  of 
a  fummons,  and  upon  default  of  appearance  a 
dijirefs  in  fine  (hall  iffuc.  But  if  the  (heriff  return, 
that  the  defendant  has  no  lands,  then  a  capias  (hall 
iffue  to  take  his  body.  But  on  indictment  for 
treafon  or  felony,  a  capias  is  the  firft  procefs.— - 
And  now  in  the  cafe  of  mifdemeanors,  it  is  the 
iifual  praftice,  on  a  certificate  of  an  indictment 
being  found,  for  any  Judge  to  award  a  capiai 
immediately,  in  order  to  bring  in  the  defendant* 

(4)  Beiides  the  mode  of  pro*  are  thofe  which  are  filed  by  the 

cerding  by  indictment,  there  Attorney  General ;  and  the  thirdt 

«re»  according  to  the  Mature  of  the  fuch  as,    under  the    (latutes    of 

fubje¥V>  modes  of  proceeding  by  the  4*  &  S*  Will.  &  Mary,  c.  !<• 

INFORMATION.      ^  Informationi  and  9*  Ann*  c  20.  may,  by  leave 

ere  of  three  {brts» i^/s:.  qui  tam^  or  of  the  court,  be  6led  in- particu*. 

gMoficiff  or  by  the  Alt^rr  ^' //&^  lar  cafes  by   THE    Master.— <■ 

drt^AjmOfictx  the  firft  is  grounded  There  are    alio    proceedings    in 

<m  penal  (latHtes,  where  the  party  nature   of   AfP£Ai«8,    but   thej* 

demands  fomethirtg,    as  well  for  are  too  obfolctc  to  be  treated  of* 
llHP  }^io£  Itf  liunlelf  \  the  fccond 

H  h  3  5*  Ar^aigW'. 
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f.HaU,?i6.       5.  ARRAiQNM]^|tirT.      To  arraign    is    nothing 

t;Hawk!p?cr  ^^^^  than  to  call  the  prifoner  tp  the  bar  of  the 
1.315.  '  '  ^  .court,  to  anfwer  the  matter  charged  upon  him  -by 
the  indiftment.  By  37*  Edw.-  3^  c.  15.  every 
arraignment  muft  be  in  Englijbj  and  the  prifoner 
ought  to  be  ufed  with  ail  the  humanity  and 
gentlenef^  which  is  confiilent  with  his  fituation, 

T|iE    prifoner,    upon    his  arraignment^    may 
either  (lonfefsy  fiand  mute^  or  pkad  to  ijfue. 

_        » 

f  .Hiwk.p.C.       6.  A  CoKFEssioN  is  either  exprefs  or  implied, 

Sraund.p.c.    An  cxprefs  confeffiop  is  where  a  perfon  diredly 

»4»-  confefl'es  the  crime  with  which  he  is   charged; 

Cro?Eiizl  144  ^^^^^  ^^  ^^^  higheft  conyiftion  that  can  be,  and 

%.  Jones,  15^.  may  be  receiyed,  notwithftanding  its  repugnancy, 

after  the  plea  of  not  guilty  recorded^     An  implied 

confeflion  is  where  a  defendant,  in  a  cafe  nof 

capital,  does  not  direftly  own  himfelf  guiky,  but 

in  a  manner  admits  it,  by  yielding  to  the  King'f 

mercy,  and  defiring  tp  fubmit  to  a  uiiaU  fine. 

^.Hawk.p.c.      7.  Standing  Mute.     A  prifqner  is  fajd  M 
p^»3o*  ftand  qiutc  when,  being  arraigned  for  treafon  of 

felony,    he   either   makes  no  anfwer  at  all,  or 
anfwers  foreign  to  the  purpofe,  gr,  having  plead* 
ed  not  guilty,  refufes  to  put  himfelf  upon  the 
country.     If  he  make  no  anfwer  at  all,  a  jury  is 
to  be  returned  wjhintfry  to  try  whether  he  ftands 
mute  qf  malice,  or  by  the  vifitation  of  God  \  and 
if  it  be  found  of  malice,  it  (hall  by  the  iZjGeo.i* 
c.  20.    in  cafes  of  felony  and  piracy,  amount  lo:^ 
conviftion  ;  but  if  he  be  found  mute  ex  vljitatmc 
Dei,  the  court  (ha|l  proceed  in  the  trial,  and  ex? 
amine  all  points  as  if  he  had  pleaded  not  guilty;. 
M  Cf^re§  \n  and  if  found  guilty,  he  may  httranfported{a)  ;  but   : 
Crown  Law,  ^h^pj^hcj.  judgment  of  death  can  be  given  againft 
(2)  z.  Hale,    fuch  priloner,  is  a  point  yet  undetermined  (b), 
3»7«  If  he  anfwpr    foreign    to    the  purpofe,    gr  re-   \ 

fufe  to  put  himfelf  upon  his  trial,  if   the  plq . ' 
is  found  againft  him,  it  flialj  amount  to  a  cou^ 
(r)2.  Htwk.  yiaionCO? 
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8.  PtEA  AND  Issue.  A  plea  is  the  defenfive 
natter  alledged  by  a  prifoner  on  his  arraignment ; 
md  it  may  be  either,-^i.  To  the  jurildidion: 
I.  A  demurrer  :  3.  A  plea  in  abatement :  4.  A 
pecial  plea  in  bar :  or,  5.  The  general  iffue. 

9.  APlea  to  the  Jtjrisdiction  is  when  aft 
adiftmcnt  is  taken  before  a  court  that  has  no 
:ogni^ance  of  the  offence;  as  if  a  man  be  in- 
lifted  for  a  rape  at  the  Iheriff's  tourn. 

10.  A  Demurrer  is  when  the  faft,  as  alledged, 
s  allowed  to  be  true,  but  it  is  infilled  that  it  is  no 
rime ;  but  as  the  fame  advantage  may  be  taken 
m  the  plea  of  not  guilty,  or  in  arreft  of  judg- 
ncnt,  demurrer?  are  feldom  takei>. 

11.  APlea  in  Abatement  i$  principally  for 
imlfnomer^  or  wrong  name,  or  a  falfe  addition  of 
he  prifoner ;  as  if  J^mes  Mleny  Gentlem^yt^  be  in- 
iided  by  the  name  of  John  Allen^  Efquiriy  it  may 
be  pleaded  that  his  name  is  James  and  not  John^ 
and  that  he  us  a  gentleman,  and  hot  an  efquire ; 
and  if  either  faft  be  found  by  a  jury,  the  indid-^ 
pent  (hall  ^bate. 

12.  A  special  Plea  in  Bar  gives  a  reafon 
why  the  prifoner  ftiould  not  anfwer  at  all,  and  is 
of  four  k\nds:^-i.  yiutrefois  acquit:  2.  Autrefois 
(mtiH:  3.  Autrefois  attaint ;  4.  A  pardon,  • 

13.  AuTREFO 1 5  AcQjj IT,  or  a  former  acquittal,  4»  ^^'^^^^^ 
is  grounded  on  this  univerfal  maxim  of  the  Com-a^HJi^i^.p.c^ 
mon  Law  of  England^  That  no  man  is  to  be  brought  intq  sm* 
jeopardy  of  his  life  niQr^  than  once  for  the  fame  offence  :^^^^^^'^*  ^* 
and  therefore  where  a  man  is  once  found  tfo/^»/7/yl?Co.4.o. 
on  an  indidment,  free  from  error,  and  well  com-^"'"*?'  "'• 
menccd  before  any  court  which  hathjurifdidtion  of coIlii!  ^%l 
the  caufe,  he  may,  by  the  Common  Law,  in  aU 

rafes  whatfoever ,  plead  fuch  acauittal  in  bar  of  any 
iibfecjuent  indiftment  for  the  {am?  crime. 

H  H  4  14.  AUTRE^ 


^y^  THEOBJECTSOF 

».Hiiwk.P.c.  j^.  Autrefois  Convict  is  a  plea  depending 
'^^o  39.  ^^  the  fame  principle  as  the  former:  thus,  a 
t.  Leim.  83.  conviftion  of  manflaughtcr  is  a  good  bar  to  an  in- 
Cromp.  XI  J.  diftment  of  murder  for  the  fame  faft ;  but  a  con- 
^*Saik.*6i.  viftion  of  one  felony  cannot  be  pleaded  in  bar  of 
Cro.Car.  i47-  another  ;  and  by  8.  Eliz.  c  4.  and  18.  Eliz.  c.  )• 
a  perfon  admitted  to  his  clergy  for  any  feloiiy 
fhail   not,    in  refpeft   thereof,  bar  a  fubfeqncnt 

Srolecution  for  another  felony   not  within  die 
cnefit  of  clergy, 

4.  BLCotn.        i^.  Autrefois  Attaint,  or  a  former  attain^ 

'^Hal  1  I.  ^^^»  "^^y  ^^  pleaded  in  bar,  whether  it  be  for  the 
5taund?io7.  fame  felony  or  any  other;  becaufe  thcpany  bcii^ 
It.  Co.  100.  dead  in  law  by  the  firft  attainder,  and  having 
Co.p.c.  113.  forfeited  all  that  he  can  forfeit,  it  is  as  abfurd  to 
s.Htwk.P.C.  attaint  him  a  fecond  time  as  to  kill  one  that  is  dead: 
??*•  but  where  this  reafon  fails ;  as  where  the  firft  attain- 

der  is  revcrfed  for  error,  or  pardoned ;  or  where 
the  attainder  is  for  felony^  and  the  profecution 
high  treafon  \  or  where  the  attainder  is  for  one 
felony,  and  the  party  is  indifted  for  another,  to- 
gether with  acceflaries ;  the  plea  of  autrefois 
attailit  cannot  be  pleaded;  nor,  indeed,  in  any 
cafe  but  where  the  fecond  trial  would  be  quite 
fuperfiuous :  and  therefore  it  cannot  be  pleaded  to 
a  p'jrfonal  adion,  for  a  perfon  attainted  is  as 
liable  to  anfwer  a  perfonal  action  as  if  h?  had 
pever  been  attainted* 

^.Bi/Com.  ^6.  Pardon  may  alfo  be  pleaded  in  bar, 
»?Uawk.p.C..  whether  it  be  granted  generally  under  an  aft  of 
561,  parliament,    or  particularly  to  the  perfon  who 

'•^"^'^"*^*' pleads  it;  but  it  muft  be  pleaded,  for  the  court 
j.Bi.Rfr.479.  cannot  ex  officio  take  notice  of  it.     Neither  the  fign  | 
•Sl^**'**^*  luanual,  nor  article  of  furrender,  importing  a  par- 
I'    .  ep.797-  j^^^  '^^^  j^g  pleaded  in  bar;  for  a  pardon  muft  be 

under  the  great  feal.  A  pardon,  allowed  before 
fentence,  ftops  the  judgment,  and  of  courfe  pre^ 
vents  the  attainder  and  corruption  of  blood, 
which  nothing  but  an  aft  of  parliament  can  re- 

fto;c, 
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ft  ore.  But  if  none  of  thefe  pleas  be  pl^ade4,  or 
be  over-ruled  by  judgment  oi  refpondeat  ouft^r^  the 
prifoner  muft  then  rely  upon^ 

17.  The  General  Issite,  or  plea  of  rtot gmlfy,  ^.^BUC^mf 
upon  which  plea  alone  |:he  prifoner  can  receive  hi^  33** 
final  judgment  of  de^th.  '  To  the  plea  of  not 
guilty  the  clerk  of  aflize,  pr  clerk  of  the  arraigns, 
loins  ilTuc  vivd  voce  on  th?  part  of  the  crown,  ancl 
the  prifoner  is  afked  how  he  will  be  tried;  for 
antiently  he  might  chufe  the  ordeal^  the  corfned  by 
battle y  or  by  jury  per  patriam.  To  this  he 
generally  anfwers,  **  By  God  and  the  country  \^^  and 
the  clerk  replies,  ^"^  God  fend  thee  a  good  deliverance^^ 
If  a  prifoner  refufe  to  put  himfelf  upon  the  in^ 
queft  in  the  ufual  form,  the  indictment  is  taken 
pi'o  confejfo ;  if  for  treafon,  by  the  Common  Law  ; 
if  for  felony  or  piracy,  by  the  ii.Geo.  3,  c.  30.; 
but  if  the  iffue  be  regularly  joined,  the  immediate 
confequence  is, 

18.  TheTriai..    The  trial  of  a  peer  of  the 4- Bi.  Conu 
realm  muft  ht  per  pares ,  or  by  his  peers,     i,  '^^^  w^'tlnft 
peers  need  not  all  agree  in  their  verdift,  but  the  634. 
greater  number,  confifting  of  twelve  at  leaft,  will  C".  Lit.  1  $4^ 
conclude  and  bind  the   minority.      2,  The  trial  a^|*(^.  ^^ 
may  be  in  any  county  in  £//f/rW.     3.  The  peers  Co.  P.  C  if , 
are   not  fvvorn  upon   their  trial,  but   give  their*- J'*^-*^- 
judgment  upon  their  honour,  ytr/^ //;;/,  beginning  suund!  p.  C, 
with  the  youngeft  peer.     4.  The  prifoner  cannot  bk.  3.  an4  fe© 
challenge    any    of    his     peers.       5.  They    give  *'^*^^*^^'^* 
their   verdiA    in    the    ablence   of  the   prifoner. 
6.  In  cafe  of  high  treafon,  all  the  judgment  is 
uflially  pardoned  except  the  beheading.      7.  In  * 
the  cafe  of  murder,  the  judgment  mull  be  ac- 
cording to  the  provifion  of  the  25.  Geo.  2.  c.     .(«).  (^j  ^y  ,||  ^^it 
8.  If   the  day  appointed  for    execution    (hould  Judges  in  the 
lapfe  before  execution  done,  a  new  time  may  be^*'*  of  Earl 
appointed  by  the  High  Court  of  Parliament  before  Foftcr,  133.- 
which  ftich  peer  Ihall  have  been  attainted,  or  by  the 
court  of  King's  Bench,  if  the  Parliament  be  not  then 

fitting 
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B»^p««w»*  fitting (^).     The  trial  h jury^  or  the  country, 

^/  ^^''  per  patrtamy  is  that  trial  by  xxit peers  of  every  Engltjb^ 

man^  which   is  fecured    to   him  by    the    great 

(4») ^  Qei^.  3. CHARTER  (^),    When,  therefor*, a  prifoncr  on  his 

^^r  arraignment  has    pleaded  not  guilty,    and  puc 

himfelf  oi>  his  country,  the  fheriff  mud   return 

^juryy  who  are  fworn  well  and  truly  to  try  the 

matter  according  to  the  evidence^  and  to  give  a 

true   verdiEl   thereon;    but    if   any    queilion   of 

law  Ihould  arife,  the  prifoner  may   have  counfel 

^Jfigned^  ^nd  in  fom9  cafes  a  copy  of  the  indkl* 

mentj, 

1 9.  The  Jury.  The  fheriff  of  the  county  muft 
return  a  panel  of  jurors,  liberos  et  legale s  homines  k 
vkineto ;  that  is,  freeholders  without  jufl  except 
jion,  and  of  the  v'tfne  or  neighbourhood.  For 
this  purpofe,  if  the  proceedings  be  m  the  King's 
Bench,  a  venire  facias  ifTues  to  the  fheriff,  as  la 
civil  cafes ;  and  the  trial  of  a  mifdemeanor  is  bad  at 
niji  priuSy  unlefs  a  trial  at  kar  be  applied  for  and 
allowed;  and  in  ^very  capital  offence  the  tri4 
C»|fb4, 2f7-  muft  be  at  bar,  unlefs  the  Attorney-general  con- 
fents  to  the  granting  a  niJi  prius.  But  if  the  pro- 
ceedings be  before  a  court  of  oyer  and  terminer 
and  gaol  delivery,  the  Juftices  diredt  a  general 
precept  to  the  flieriflf,  who  vcturtis  for fy-ei^bt  jurors 
to  try  all /c-^^/j  during  the  feffion.  The  jurors  are 
to  be  fworn  as  they  appear,  to  the  number  of 
tzvehe,  unlefs  they  are  challenged.  Challenges 
may  be  made,  as  in  civil  cafes,  to  the  whole  array, 
or  ro  the  fcparate  polls,  either  propter  honoris  rr 
fpCilumy  propter  defeSlumy  propter  affe^luniy  or  propttt 
dclitlum.  Thefe  are  ftyled  cHALi^ENGES^^r  rj«/?, 
and  may  be  made  without  flint ;  but  the  prifoner  is 
alfo  entitled  to  peremptory  challenges ^  without  af- 
figning  any  caufe,  which  in  treafon  may  be  to  the 
number  of  thirty-five^  and  in  felony  to  twatj* 
This  •  privilege  of  challenging  peremptorily  can- 
not be  excrcifed  on  the  part  of  the  Kmg,  and  he 
^   muft  wait  until  the  panel  be  gone  through  before 
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can  affign  his   caufe.      Whea  the  J.ury  arc 
orn,  the  next  ftage  is  to  ^dducc 

io.  Th*  Evi  dence.  Evidence,  fo  far  as  it  more 
rticularly  concerns  criminal  cafes j  may  be  com? 
ized  under  the  following  le<»dmg  points : 

(i.)  In  cafe§  of  life,  po  evidence  is  to  be  givcn*-5t.Tr.  a7Tf 
uj^  a  prifoner  but  in  his  prefence^ 

(2.)  That  no  bilj  of  e:5ception,  which  \f^  given ,.  St.Trojfc 
the  ftatute  ^<y?.  2,  c,  3,  is  grant  able  pn  any  »•  ^"^W-'.^  • 
Ijdmept  of  treafon  or  felony,  or,  as  fon^cRe-  \.^^l^^ 
rters  iay,  in  ai>y  criminal  cafes  whatever,  KeW.  1$. ' 

«.  Hawk.  ^4^ 

(3.)  In  all  cftfes  of  high  treafon,  petit  trfiafon,  to.  Mbd.  144, 
i  mifprifion  of  treafon,  by  ilatutes  1.  E^te;.  6»H^^«'»Suin- 

12.  and  5.  &  6.  Edw.  6.  c.  11.  two  lawful  wit- ^/s^/xr*fot^ 
Ses  are  required  to  convidt  a  prifoner,  unlefs  144. 
fhall  willingly  and  without  violence  confefs  ^i^^Fofter^iasT* 
le ;  and  by  7./^///.  3.  c.  3.  the  confeffion  of  4.  bu  Com* 
*  prifoner  Ihall  not  counteryail  the  neceffity  of '57- 
o  witnefles,  unlefs  fuch  confeflion  be  made  in*'    *^^  *  ^^ 
pn  court.     But  this  does  not  extend  to  treafons 
ating  tothe  coin. 

^4.)  These  two  witnefles  muft  be  to  the  fame  Ray.  4*57. 
ivt  a(5t,  or  one  witnefs.  to  one  overt  aft,  and  *'^.Tj^"^^5* 
>ther  witnefs  to  another  overt  aft,  of  the  fame  I' 3.  f.'J* 
kd  of  treafon, 

['5.)  The  confeflion  of  the  prifoner,  whether  Hale's  Sum- 
en  before  the  magiftratc  on  his  examination,  or  mary,  io». 
difcourfe  with  private  perfons,  may  be  given  in^Jy"  J]  *^* 
dence  againft  the    party  confefling,    but  not  s- Mod.  164. 
inft  others,  except  the  confeflion  was   undu- *•  ^^'^^  ^ 
obtained,  under  threats  of  punifhment  or  pro- 
^$  of  favour:  but  wherever  a  man's  confeflion 

•  •  • 
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is  made  ufe  of  againll  him,  it  muft  be  taken  all 
together,  and  not  by  parcels. 

jCafes  in  Crown     (6.)  All  acts  and  fafts  done,  although  in  con* 

%yH^^kVeo4^S^^^^^^^  ^^  aconfeffion  unduly  obtained,  maybe 
hnotis.'       given. in  evidence,  although  the  confe^on  itfclf 
cannot. 

*  *  •  . 

Kciy.  55.  (7O  TjEiE  di^ofition  of  aii  informer,  taken  upon  \ 

j.Uv.  i»o,    oath,  and  fubicribed  by  him  before  a  magiftratc,  \ 
^Keb^fg.      ^^  ^^^  prcfcnce  of  the  prifoner,  may  be  given  in    j 
ii»,Eii2.f^i.  evidence'  at  the  trial,  if  jt  be  made  out  by  oath 
3'^*-'i';^**'to  the  fatisfaftion  of  the  court,  that  fuch  intorracr 
1'  u^t,'zii.  is  dead,  or  unable  to  travel,  or  kept  out  of  the 
Foiicr,  337-    wav  bv  the  prifoner's  procurement. 

tv  St»  Tr.  529.  (8.)  Hearsay  evidence  is  not  admiflible,  cither 
*°Hai  8  ^^^  ^^  againft  a  prifoner,  not  only  becaufe  it  is 
ArUk^k^oj.  not  upon  oath,  but  alfo  becaufe  the  other  fide 

hath  no  opportunity  of  a  crofs-examination ;  but 

what  the  prifoner  may  have  been  heard  to  fay, 

may  be  given  in  evidence  againft  him,  but  not  for 

him  ;  he  may,  however,  crofs-examine  the  witncf- 

fes  for  the  profecution  as  to  any  thing  which  they 

may  have  heard  him  fay  relating  to  the  fad  he  is 

charged  with.    But  though  hearlay  be  not  allowed 

as  dircft  evidence,  yet  it  has  been  admitted  in 

Piiti.N.P.2)4.  corroboratiou  of  a   wjtncfs'?  ^eftimony,   to  (hew 

1^  Mod-  283^  fliat  he  affirmed  the  fame  thing  on  other  occafions, 

'      and  that  he  is  ftill  conftant  to  himfelf ;  or  it  may 

I.  Hiwk'lUl  '^^  made  ufe  of  by  way  of  inducement  or  illuftra- 

tion   of  what  is  properly  evidence.     But  clearly 

^vvcatn-I'      ^^  ^^  "^^  evidence  in  chief,  and  it  feems  doubtful 

iviich.  i6.Gco.  whether  it  is  fo  in  reply  or  not. 

s- 

Bull.N.P.296.      (9.)  The  profecutoF,  except    in    the  cafe  of 
barratry,  cannot  enter  into  the  prifoner's  charac^l 
tcr,  unlcfs  the  prifoner  enable  him  fo  to  do,  bji- 
calling  witneflcs  in  fupport  of  it;  and  eventbenl  - 
the  profecutor  cannot  examine  to  particular  0h 
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the  general  charafter  of  the  prilbner  not  being; 
put  in  iffue,  but  coming  in  collaterally.  For  the 
lame  reafon,  if  you  would  impeach  the  credit  of 
a  witnefs,  you  c«in  only  examine  to  his  general 
cbaraclery  and  not  to  particular  fadts  :  every  man  is 
(uppofed  capable  of  fupponing  the  one,  but  it  is 
not  likely  he  (hould  be  prepared  to  anfwer  the 
Dther  without  notice;  and  unlefs  bis  general 
character  and  behaviour  be  in  iffue,  he  lias  no 
notice :  but  other  witneffes  may  be  called  to  im- 
peach his  credit  refpecling  any  matter  relative  to 
the  iffue ;  for  whatever  is  material  to  the  iffue, 
each  party  muft  come  prepared  xo  fupport  or 
deny. 
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(lo.)  AParty  never  (hall  be  permitted  to  pro- BuTicr's  Nlfi 

duce  general  evidence  to  difcredit  his  own  wit-  P""»**^5-*^ 

tiefs;  but  if  a   witnefs  prove  fafts  which  make 

againft  the  party  who  called  him,  yet  the  party 

may  call  other  witneffes  to  prove  that  thefe  fa6ts 

were  otherwife. 
• 

(ii.)  Comparison  of  hands  is  nocvidenceof  a  w.  Ray.  3^ 
man's     hand-writing     in     criminal     cafes;     but  ^J^'j^*"^'"'**^ 
papers  found  in  the  cuftody  of  a  prifoner  may  be  4.  Sc.  Tr/44d. 
read   in  evidence  agarnft   him;    otherwife   they  ^47- 
muft  be  proved  to  be  his  hand-writing  by  perlbns.j.Bjn./^^ 
who  have  feen  him  write,  2.  Hawk.  607. 

(12.)  The  hufband  and  wife,  being  as  one  and  the  Co.  Lit.  6. 
fame  perfon  in  affedtion  and  intcrelt,  can  no  more  ar-Ro-Ab.68«. 
^aive  evidence  for  one  another,  in  any  caffe,  than  [\  Haic,'  197I 
For  themfclves;  nor  Ihall  the  one  be  admitted  toHutt.  116. 
•give  evidence  ag-ainfl  the  other.     Yet  fome  excep-  ^  *i\'  V« 

R  111  1  I  •  11-      oalK.  299. 

tions  have  been  allowed  to  this  general  rule,  m  2^  Hawlt.  6<i2* 
cafes  of  evident  neceffitv. 

(13.)  The  Judge,  or  one   of  the  jurors,  in  a  i^^j^.  ,j. 
criminal  cafe,  may  be  a  v/itnefs,  but  he  cannot :.  ftd.  i|j. 
Return  again  to  try  the  caufe. 

(14.)  An 
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1.  Hale,  pii       (14.)  An  accomplice  in  the  crime  chirgecl  agairiit 

Ca^Hn*^*^^'  the  prifoner,  may  be  a  witnefs  againft  him  or  for 

CiownLaw,    him;  and  it  hath  been  determined,  that  the  pri- 

»4-  ii».  159*  foner  may  be  convifted  on  the  lingle  uofupponed 

*  **  teftimony  of  fuch  a  witnefs  :  but  the  court  leidom 

calls  ah  accomplice  to   give  his   evidence  until 

fome  fair  and  unpolluted  teftimony  be  given  of  the 

fact  charged  againft  the  prifoner ;  and  where  he 

flands  unconfirmed,  the  jury  will  never  givcfuf* 

ficient  credit  to  a  witnefs  who  fwears  in  hopes  of 

pardon,  fo  as  to  coavidt  a  prifoner  on  his  fingle 

uncorroborated  teftimony* 

Bun.N.P. tSj.  ( 1 5 . )  It  is  a  general  rule,  that  no  perfott  intertft- 
f.^'si^lsV.  ^d  in  the  queftion  can  be  a  witnefs.  The  ftrift 
1.  Keb\  S36.  notion  of  the  objeftion  to  the  competency  of  a 
»•  Hale,  302.  ^vitnefs  is  upon   a  voir  dircy  that  is,  upon  bting 

a.  Hale,  a7«.  .      '^  i_iii«*^  y  P 

a.Hawk.iio.^x^nuned  upon  oath  whether  he  is  to  get  or  lofc 

by  the  event  of  the  caufe.    But  this  intereft  muft 

&ik.  183.      i)e  a  prefent  intereft,   for    a  future  contingent 

CrotvQ  Law.  intereft  will  not  be  fufficient  to  prevent  him  from 

Scd  vide        being  a  witnefs.     An  intereft  is,  where  there  is  a 

3.St.Tr.  253.  certain  benefit  or  advantage  to  the  witnefs  attcnd- 

i.Pcer.Wmj. jng  the  determination  of  the  caufe   one  way; 

BuU.N.P.284.  therefore,  a  naked  truft  does  not  exclude  a  man 

from  being  a  witnefs :  but  of  this  rule  there  arc 

^"aa^  l'6i!*  ^^^^  ejcceptions.     i .  The  perfon  to  whofe  damage 

'the   criminal  proceeding  concludes,    is   a  good 

witnefs  to  prove  the  faft.    2.  A  party  intereftcd 

will  be  admitted  for  the  fake  of  trade,  or  the 

common  ufagc  of  bufinefs.     3.  A  party  interefted 

will  be  admitted  where  no  other  evidence  isreafon- 

ably  to  be  expeded.     4.  A  party  interefted  wilJ ' 

be  admitted  where  he  acquires  the  intereft  by  his 

own  aft  after  the  party  who  calls  him  to  be  a 

witnefs,  has  a  right  to  his  evidence.     5.  A  party 

iiiterelled  will  l>e  admitted  where  the  probability 

of  interell  is  vim  y  remote. 


jMod.i^.yi.     (16.)  There  are  fcvcral  crimes  whrch 
*^e»y-33'       reputation,  that  the  party  is  ever  aftc 


ft>  blcmMi 
after  unfit  ta 

^•y.369.    Co.Lir.  6.     z.Hawk.i09.    BulU  N.p;2i)2«     i.Haie,3^>€.     Caiba 

be 
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be  a  witaefs ;  as  treafon,  felony,  and  every  (^h 
wen  faljij  as  perjury,  forgery,  and  the  like;  for 
where  a  man  is  convidted  of  thefe  faring  crimes^ 
his  oath  is  of  no  weight.  But  the  burning  in  the 
hand,  or  benefit  of  clergy,  is  a  ftatute  pardon, 
and  like  other  pardons  reftores  a  convift  to  his 
competency.  Petty  larceny,  however,  not  being 
within  the  benefit  oi  clergy,  a  convift  for  this 
offence  can  only  be  reftored  to  his  competency  by 
(he  King's  pardon. 

(i7i)  Infidels  cannot  be  witneffes;  that  ^s, ^^^^-^ 
fuch  who  profefs  no  religion  that  can  bind  their^/sttTrJi^ 
confciences  to  fpeak  truth.     But  where  any  man  ^.Atl^ 44* 
profeffes  a  religion  that  will  be  a  tie  upon  him,  ^^'^'j^"]^,^ 
he  (hall  be  admitted  a  witnefs,and  fworn  according  »uiJ.N.P.»s** 
to  the  ceremonies  of  his  own  religion;  and  there- ^^^^^*  "! 
fore,  A  Mahomedan  may  be  fworn  on  the  Alco-j^s. 
ran,  a  Jew  on  the  Old  Teftament,  and  a  Scotch 
Covenanter  by  holding  up  his  hand.     But  the  affir^ 
mation  of  a  Quaker  is  excluded  in  crimiml^afcs^ 
by  the  ftatute  7.  &  8,  IVilU  3.  c.  34.  f.  6. 

(x8.)  Persons  excommunicated  cannot  be  wit- BuI1-N.P.»^«» 
ixefies,  becaufe,  being  excluded  out  of  the  church, 
they  arc  fuppofed  not  to  be  under  the  influence  of    . 
any  religion ;  and  the   fame  law  is  faid  to  hold  1.  Baift.  t sj. 
place  as  to  popifii  recufants ;  but  it  is  tliouglit  that  ■•  ****'^*  ^*** 
this  conftrudion  is  over  fevere. 

(19.)  Persons  outlawed  may  be  witneffes,  be-c©.Lit.«. 
caufe  they  are  punilhcd  in  their  proj)crtics,  and 
not  in  their  reputation  ;  and  the  outlawry  has  no 
^nanner  of  influence  on  their  credibility. 

(20.)  The  want  of  natural  undcrftanding,  or  nor  Bull.NP.j^f. 
'poffeflinc  competent  difcretion,  arc  tiood  obicc- *•  "**^'^- ***• 

~»  ^         •        r  11         i.-  •    1'*^  •  1  •  Co.  Lit.  6. 

'^lons  to  a  witnels;  and  thcrctore  intants,  idiots,  j.Haicsrs, 
JBcc.  under  thefe  difabiiitics,  cannot  be  received, '•^fywii,4/' 
re  feems  to  be  no  prccifc  time  lixed  wherein 
'iiUrm  are  excluded  from  giving  evidence,  but  it 
ill  depend  on  the  fcnfe  and  underftanJing  they 

appear 
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ftppcarto  poflefs  on  being  examined  by  the  court} 
but  it   has  been  determined  by  all  the  Judges, 
'  that  a  child  bf  any  age,  although  capable,  cannot 

be  examined  without  being  fworn. 

Cafes  in  (21.)  A  MaK  deaf  and  dumb,  with  whom  com* 

Crown  LaW»  ^    .        .  ,  i      t        r  i_     r 

^^7.  munication  can  be  made  by  figns,  may  be  iworn 

a.  Hawk.  612. and  give  evidence  on  a  criminal  profecution. 

aHawk.P.C.      21.  The  Verdict.     A  jury  cannot  in  a  crimi- 

c**  LiMa**.  ^^  ^^^^  S^^^  ^  P^^^T  verdift;  but  an  open  verdid 
Co.  P.  c.  ii6.may  be  either  general,  z,%gutlty'OX  not guiltj\  or 
a.Haie,i^4.    SPECIAL,  fettiug  forth  all  the  circumftanccs  ot 

4.Co*43'      ^^  ^^^^*     -^  verdift  of  guilty  may  be  fet  afide,  and 
'C9D.Car.331.  a  new  trial  granted;  but  there  has  yet  been  no 

ihftance  of  granting  a  fecond  trial,  when  the 
prifoner  was  acauitted  on  the  firft.  If  the  jury 
find  a  verdift  ot  not  guilty^  the  prifoner  is  for  ever 
quit  and  discharged  of  the  accufation ;  but  if  he 
be  convi£leJj  the  judgment  of  tlie  court  regularly 
follows,  unlefs  fufpended  by 

•.Hawlc.?.C*      22.  The  Benefit  of  Clergy  ;  which  was  an 
Sttund^^^'  C  ^^^^^^^   privilege  of  the  Church,  where  one  in 
J08,       '      orders  claimed  to  be  delivered  to  his  ordinary,  td 
4.  Bi.Ctrai.    purge  himfelf  of  a  felony;  and  after  much  con- 
i*Halc,  323.  mention  between  the  ecclefiaftical  and   temponJ 
courts,  it  was  at  length  agreed,    that  all  cUrh 
(among  whom  were  reckoned  every  perfon  who  couU 
read)  who  were  indifted  for  any  felony  ihould  firft 
be  arraigned  in  the  fecular  jurifdidlion,  and  then 
claim  his  benefit  of  clergy,  either  by  way  of  de- 
clinatory plea,  or  in  arreft  of  judgment.    When 
this  claim  was  allowed,  the  clerk  was  delivered  to 
the  ordinary  to  make   his  purgation^  which  was 
done  by  exculpating  himfelf  on  his  own  oath,  aoi  |: 
the  oaths  of   twelve  compurgators  i    and   by  this 
purgation,  as  it  was  called,  the  party  ea£ly  ob- 
tained his  liberty.     By  the  4.  Hen.  7.  c.  13.  perfons 
convicted  of  felony,  not  being  in  hoh  orders^  fliiU 
be  burned  in  the  brawn  of  the  left  thumb,  before 
he  is  delivered  to  the  ordinary,  and  not  be  ad- 
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tnitted  to  clergy  a  fccond  time.     But  hy  18.  Eliz. 

c.  7    inftead  of  being  delivered  to  the  ordinary, 

he  (hall  be  difchargcd  or  detained  in  prifon  at  • 

difcrction,  not  lorigcr  than  one  year.     By  5.  Ann. 

c.  6.  the  neceffity  of  being  able  to  read,  in  order 

to  entitle  a  perfon  to  claim  the  behefit  of  clergy,  is 

taken  away ;  and  if  his  clergy  be  allowed  for  any 

theft  or  larceny^  he  (hall,  bcfides  being  burned  in 

the  hand,  be  confined  to  hard  labour,  not-  lefs 

than  fix  months,  tior  more  than  two  years.     But- 

by  4*  Geo.  i.  c.  1 1.  and  6.  Geo.  i.  c.  23.  when  any 

perfon  is  conviftedof  any  larceny,  whether  petit, 

grand,  or  compound  larceny,  who  is  entitled  to 

clergy,  and  only  liable  to  burning  in  the  hand, 

or  whipping,  the  court,  inftead  of  fuch  punilh- 

ment,  may  tranfport  the  offender  for  fevcn  years; 

By  ig.Geo.  3    c.  74.  the  pradice  of  burning   in 

the  hand  is  abolilhed,  and  inftead  thereof,  except 

in   the  cafe  of  manjlau^bter^  the  court  may  order 

the  offender  to  be  whipped  in  the  manner  the  aft 

directs. 

23.  JuDGMEKt. In  defcribingtlie  benefit  of cler*  i.Hiwk.p.C; 
gy,  we  havepointedoutthe  judgment  which  thofeof-(f^p^  c  i  o. 
tendei-s  may  receive  to  whom  the  benefit  of  clergy  is  1%.  Co.  71.^ 
idlowed ;  but  upon  a  capital  charge,  where  the  benefit  *•  ***^*»  357« 
of  clergy  is  taken  away,  when  the  jury  have  brought 
In  their  verdift  "  guilty,'*  in  the  prcfence  of  the 
prifoncr,  he  is  either  immediately,  or  at  a  con* 
irenient  time  foon  after,  afked  by  the  court  if  he 
has  any  thing  to  offer,  why  judgment  fhould  not 
be  awarded  againft  him ;  and  in  this  ftage  of  the 
proceeding  it  is  that  motion  muft  be  made  in 
irreft  of  judgment,  either  by  pointing  out  fome 
blemifh  upon  the  face  of  the   record,    praying 
benefit  of  clergy,  or  pleading  a  pardon ;  but   if  W Jjj^g««t 
Ul  thefe  refources  fail,    the  court  proceeds    tQ  ^a^by  writ* rf 

iudgment(<j).  error. 

The   JuDGMEi^T  in  high  ireafon  not  relating  to^^-P-C^io. 
khe   coin  is,  "  That  he  be  carried  back  to  the  !:?*^^-'- ^• 


'^  place  from  whence  he  came^  and  from  thence 

I  i  ''  be 


hlQ. 
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**  be  drawn  to  the  place  of  execution,  and  bd 
"  there  hanged  by  the  neck,  and  cut  down  alive, 
**  that  his  entrails  be  taken  out  and  burned  before 
^'  his  face,  and  his  head  cut  off,  and  his  body 
**  divided  into  four  quarters,  and  his  head 
*^  and  quarters  difpofed  of  at  the  King'5 
pleafure/' 

Judgment  in  high  treafon  relating  to  the  coinj 
or  for  Petit  Treason,  is,  **  that  he  (hall  be 
•*  drawn  10  the  place  of  execution,  and  there 
'*  hanged  by  the  neck  till  he  be  dead.** 

WoME  N,  in  the  cafe  of  high  treafon,  wercformcrly 
burned,  but  now  by  the  30.  Geo.  3.  c.  48.  it  is  enaft- 
cd,  "  That  the  judgment  to  be  given  and  awarded 
*^  againft  any  woman  or  women  convifted  of  the 
*'  crime  of  high  treafon,  or  of  the  crime  of  petit 
**  treafon,  or  of  abetting,  procuring,  or  coun* 
^^  felling  any  petit  treafon,  (hall  not  be,  that 
^'  fuch  woman  or  women  (hall  be  fcverally  drawa 
**  to  the  place  of  execution,  and  be  there  burned 
**  to  death;  but  that  fuch  woman  or  women, 
**  being  fo  conviftcd  as  aforefaid,  (hall  befcvc- 
•*  rally  drawn  to  the  place  of  execution,  and  be 
"  there  hanged  by  the  neck  until  (he  or  they  be 
**  feverally  dead  ;  any  law  or  ufage  to  the  con* 
**  trary  thereof  in  any  wife  notwithftanding. 

j.Hawk.P.C.  *    *^  And  that  if  iany  woman  or  women  (hall  be 
t*^^'  .  f^       ^*  convided  of  the  crime  of  petit  treafon,  or  of 

Fofters  Crown  ^^      t.     ^"  •  r  ii*  -»:» 

law,  107.  abettmg,  procurm^,  or  counfellm^  any  pcoi 

**  treafon,  then,  and  m  every  fuch  cafe,  fuch  wo* 
*•  man  or  women  (hall  be  fubjeft  and  liable  to  fuA 
•*  further  pains  and  penalties  as  arc  particularly^ 
•*  fpeci(ied  and  declared  with  refpedt  to  pcrfol**= 
•*  convifted  of  wilful  murder,  itl  z^.Geo.z.  cj] 
**  and  the  court  before  whom  any  fuch  woman 
•*  women  (hall  be  cbnvifted,  (liall  pafs  fcntcncc 
^*  at  fuch  time,  and  (hall  give  fucK  orders  vitli|r 
**  refpedt  to  the  time  of  execution,  the  difpofal 
•*  the  convift's  body  after  execution,  and  all  ' 
^  other  matters  and  things  as  are  dircfted  to 
^*  given  by  the  faid  aft  with  refpeft  to  pcrfi 
^*  convifted  of  wilfiil  murder. 
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^^  That  whenever  any  woman  or  women  mall 
*'  be  convifted  of  the  crime  of  high  treafon,  or 
•*  of  the  crime  of  petit  treafon,  or  of  abetting, 
*'  procuring,  or  counfelling  any  petit  treafon, 
•^  and  judgment  fhall  be  given  thereon  according 
*^  to  the  diredions  of  this  aft,  then,  and  in  every 
*'  fuch  cafe,  fuch  woman  or  women,  being  fo 
attainted  of  fuch  crimes  refpedtively,  (hall  be 
fubjeft  and  liable  to  fuch  and  the  like  for- 
feitures, artd  corruption  of  blodd,  as  they 
fcverally  would  have  been  in  cafe  they  had  been 
feverally  attainted  of  the  like  crimes  before 
the  paffing  of  this  adV.'* 

Judgment  for  primunire  is,  "  That  he  (hall  *•  ^wk;?.C* 
**  be  out  of  the  king's  proteftion,  and  that  his  coVut.  129: 
'*  lands,  tenements,  goods  and  chattels  (hall  be 
'*  forfeited  to  the  King,  and  that  his  body  (hall 
^  remain  in  prifon  at  the  King's  pleafure,*' 

]vj>GMi.rJT  for  mifprtfion  of  treafon  is,  "  That  he  a.Hav^k.i^.C. 
V  (hall  be  imprifoned  during  his  life,  and  forfeit  ^^*' 
*'  all  his  goods  and  the  profits  of  his  lands;" 

Judgment  in  murder  is,  *'  That  yoii  be  takeii 
^*  from  hence  to  the  place  from  whence  you  came^ 
^^  zxiA(romt\itviCc6n  Monday  (ja)  next  to  the  place 
'*  of  execution,  there  to  bfe  hinged  by  the  neck 
^  until  ybii  be  dead,  and  your  body  to  be  ifter- 
^^  wards  delivered  to  the  furgeons  to  be  diflfefted 
'^  and  anatomifed,  purfuant  to  the.  ftatute;  and 
]•  the  Lord  have  mercy  on  your  foui/'— Hang-  poftcri  loj. 
Ittg  in  chains  is  no  part  of  the  judgment  in  mur- 
fcr,  but  the  judge  may  afterwards  dire<9;  it  by 
E>ccial  order  to  the  QicnS* 

The  confequences  of  judgmeni:  are  forfeiture 
kid  corruption  of  blood. 

C^)  The  15.  Geo:  %•    c.  37-  the  neict  day  but  one,  the  warrdnc 

Is  execution  on  the  next  day  is  of  cou rfe  made  for  the   next 

one  after   fcntence   pafled  $  Mondd^\  by  which  means  the  r#- 

lejiers  thi;refore  are  generally  JpiU  of  a  day  U  obtained. 

<Bl!  an  ^  fridi^t  and  Smdct^  bein^ 

li  a  24;  Fqk- 
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4.BI.  Com.  24.  Forfeiture.  By  attainder  in  high  trea- 
370- 374- +»^- SON  the  offender  forfeits  all  his  lands  and  tcne- 
3' Co.  2.  nients  of  inheritance,  whether  fee-limple  or  fee- 
Co.  r.  c.  19-  tail,  and  all  his  rights  of  enrrv  on  lands  and  tcne- 
to.  uit.  vj  •  ji^^j-,^5    which  he  had  at  the  time  of  thje  offence 

C.Ualct  241'  !         ,  •  r  11 

committed,    or  at  any   time   attcrwards,    to   thp 
crown  forever :  and  alfo,  the  profits  of  all  lands 
and  tenements  which  he  had  in  his  own  right  for 
life  or  years,  fo  long  as  fuch  intereft  Ihall  lubfift; 
but  a  w'lic's  joinfuri'  is  not  forfeited,  although  her 
dozvcr  IS.     This  forfeiture  relates  back  to  the  time 
of  the  offence   committed.     In  petit    TREAsa>' 
and  FKLON'Y,  the  offender  forfeits  all  his  chattel 
t ntercfts  abfolutely,  and  the  profits  of  all  efcic-js  of 
freehold  during  life,  and  after  his  death  all  his 
Unds  and  tenements  in  fee-fimple,  but  not  themiu 
fee-tail,  to  the  crown  for  a  year  and  a  day;  and  the 
King  may  commit  therein  what  wafte  he  pleafes. 
Thcfe  forfeitures  alfo  relate  back  to  the  time  of- 
the  offence  committed. — A  Felo  de  Se  forfeits 
no  lands  of  inheritance  or  freehold,  for  he  never 
is  attainted  as  a  felon. — The  forfeiture  of  goods 
and  chattels  accrues  in  high  treafon,  mifprifion  of 
trcafon,  petit  treafon,  felonies  of  all  forts  (whe- 
ther clergyable  or  not),  felf-murder,  petty  larceny, 
and  ftriking  in  IVeJlminJicr'halL     Lands,  therefore, 
are  forfeited  upon  attah:J^r^  and  not  before ;  but 
goods  ahd  chattels  arc  forfeited  upon  coiivlclio^ 
ftividing  MUte,    or  JH^ht-foufid*      In    outlawry  for 
treafon  or  felony,  land  is   forfeited  only  by  the 
judgment^  but  goods  and  chattels  by  the  exigctn.-^ 
The  forfeiture  of  goods  and  chattels  only  relates 
to  the  time  of  cotrvlclion^  except  in  the  cafe  cf/^i 
■  defcy  when  it  Ihall  relate  to  the  aft  done  which 
was  the  caufe  of  the  death. 


4 
•47. 


.Hawk.p.c.     25.  Corruption  of  Blood  is  another  unavoiJ- 
47.^  able  confcquence  of  attainder,  fo  that  an  attaintiJ 

\\f!  ^*  perfon  can  neither  inherit  lands  or  hereditarrerrs 
4:Bi.Coin.  from  his  anceftor,  or  tranfmit  them  to  anv  heL"; 
Co!p.c.  211.^^^  ^^^  perion  attainted  (ball  obftruft  all  iiV/ca:;, 

i^ULund.  195*    Co*  L^*  4>«  39i* 

when 
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Bvherc  they  are  obliged  to  derive  a  title  through 
iiim  to  a  remote  anceftor. 

26.  Reprieve.      A  reprieve,  from  reprendn,  t  Hawk.P.C 
:o  take  back,  is  the  wichdrawine  of  a  fcatence  for^^^T^iV  ^  ,«. 
\n  mterval  ot  time,  whereby  the  execution  is  luf- 
pended.     The  caufes  for  reprieve  are  various ;  as 

^vhere  the  ]udp;es  are  not  fotisfied  with  the  verdid, 
or  the  evidence  is  fufpicious,  or  the  indiftment  in- 
[iiflicient;  or  where  a  woman  between  judgment 
md  execution  proves  to  be  with  child  ;  or  if  an 
offender  become  no^  compos:  or  if  a  pardon  is 
granted :  but  if  no  reprieve  be  granted,  theri 
tollows  the  laft  office  of, 

27.  Execution.    In  all  cafes,  as  well  capital *«Hawk. P. c. 
IS  otherwifc,  execution  muft  be  performed  by  ^he^giQ^^^^    5^ 
legal  officer,  the  iheriff,  or  his  deputy.     The  ufage  Co.  p  c.  74?/ 
is,  in  the  country,  for  the  judge  to  fignthe  calen- ^**®^''  ^°** 
dar,    or  lift  of   the    prifoners    names,   marking  ^^' 
oppofite  to  each  the  punifhment  he  is  to  receive. 

Upon  the  receipt  of  this  zvarrant^  for  it  is  the  only 
one  the  Ih'erifFhas,  he  is  to  do  execution  in  a  con- 
venient time.  In  London  the  Recorder  reports  to  the 
King  in  perfon  the  cafe  of  the  fcveral  prifoners, 
aod,  receiving  the  royal  pleafure,'  iflues  his  warrant 
to  the  (heriff,  direfti  g  execution  on  the  day  and 
at  the  place  affijgned.  By  25.  Geo.%.  c.  37.  in 
rnurder  execution  muft  be  done  on  the  next  day 
but  one  after  fentence  paffed.  The  (heriff  cannot 
alter  the  manner  of  execution,  nor  can  the  King 
change  the  punifhment  of  the  law. 


I  i  3  CHAP- 
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Couris  of  Juflice. 

^0.  Lit.  5t.  a.  \  COURT  is  a  place  where  juftice  is  judicially 
j[V  adminiftered  ;  and  is  derived,  according  to 
Sir  Edward  CoKE,i?  cura^  quia  curiis  tublicis  curai 
gerebant.  The  King  being  die  fupreme  magiftratc 
of  the  kingdom,  and  intruded  with  the  whole 
executive  power  of  the  law,  no  court  whatever  cao 
have  any  jurifdiftion  unlefs  it  feme  way  or  other 
derive  it  from  the  crown.     The  only  methods  by 

a.  H:.\ykin8'$  which  any  court  of  judicature  can  exift,  are  either 

Pkss  o.  the      ,  rt       /         !•  II  t 

Crown,  dx.  r-  t>y  act  ot  parliament,  by  letters  patent,  or  by  pre- 
.  '  '  fcription ;  m  the  two  former  of  which  the  King'a 

.  confent  is  exprefsly  given,  and  in  the  latter  it  is 
implied.  In  contemplation  of  law,  the  King  is 
always  prefent  in  hib  courts ;  but  as  that  is  in  tad 
impoffible,  he  is  there  reprefcnted  by  his  judges, 
Tiyhofe  power  is  only  an  emanation  of  the  royal 
prerogative.  Qf  the  variety  of  courts  which  tbc 
law  hath  appointed  for  the  more  fpeedy,  univerfal, 
and  impartial  adminiftration  ofjullice,  fomc  arc 
conrtituted  to  enquire  only,  others  to  hear 
and  dptcrmine  ;  fome  to  determine  jn  the 
firft  inftance,  others  upon  appeal,  apd  by 
way  of  review ;  but  there  is  on^  diiliqftion  runs 
throughout  them  all,  viz.  that  fomc  of  them  are 
courts  of  record^  others  not  of  record.  T^ey  are  alfq 
divided  into  fuperior  and  inferior  courts ;  and  are 
further  diftinguifticd,  according  to  the  kind  of 
jurifdidions  they  refpedtively  poflefs,  by  die 
appellation  of  the  civil,  ecclefiaftical^  Military ^  marii 
Umey  ffttial^  and  criminal  courts. 

i.lni!.n7.b.     A  Court  of  Record  is  that  which  hath  power 
*fin(K3i,.    ^^    ^old    plea,  according  to  the  covirfe  of  the 

i.inft.^!.     3.  R.cp.  Prtf.     4.  Ktp.  5».     1.  Roll.  Abr.  «74« 

Common 
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Common  Law,  of  real,  perfonal,  and  mixed  ac* 
tions,  in  cafes  where  the  debt  or  damage  may  be  40s. 
or  above;  and  of  plea  of  trefpaffes  vi  ei  armis;  and 
whofc  acts,  memorials,  or  the  proceedings  in  the 
court  are  recorded  or  enrolled  in  parchment.  Thefc 
rolls,  being  the  memorials  of  the  judges,  are  of 
iuch  uncontroulable  credit,  that  they  admit  of 
no  proof  to  the  contrary,  infomuch  that  they  arc 
to  DC  tried  only  by  themfelves  ;  for  otherwife 
there  would  be  no  end  of  controverlies.  But  yet^ 
during  the  Term  wherein  any  judicial  aft  is  done, 
the  roll  is  alterable  in  that  Term,  as  the  judges 
ihall  direft.  When  the  Term  is  paft,  then  the  re- 
cord admittethno  alteration,  or  proof  that  itis  faife 
in  any  inftance.  To  a  grant  by  letters  patents 
under  the  Great  Seal,  you  cannot  plead  that  there 
is  no  fuch  record ;  but  as  it  is  a  conveyance,  one  may 
deny  the  operation  of  it,  or  fay  that  there  is  no 
fuch  grant,  or  that  the  King  had  nothing  in 
(he  thing  granted,  &c.  If  the  judges  do  err, 
a  writ  oF  error  lieth  only  from  a  court  gf  rc^ 
cord. 

A  Court  not  of  record  is,  either  where  it  can-  Co.Lit.u7.^. 
not  hold  plea  of  debt  or  trefpafs,  if  the  debt  or  "S.a.  «4«.  •. 
damages  amount  to  40s.  or  of  trefpaffes  vietarmisi  *-^"*^3««t3»** 
or  where  the  proceedings  are  not  according  to  the 
courfe  of  the  Common  Law,  and  where  the  afts  of 
the  court  are  not  enrolled  in  parchment;  as  in  the 
county  court,  hundred  court,  court  baron,  eccle- 
fiafticaL  court.     Here  the    proceedings  m^y    be 
denied,  and  tried  by  a  jury ;  and  upon  the  judg- 
ments of  fuch  courts  a  writ  of  error  lieth  not,  but 
a>  writ  oifalfe  judgment^  or  an  appeal. 

Note,   That  a  court  that  is  not  of  record  t.  c».  38. 4|. 
cannot  impofc  a  fine,  or  imprifon,  ii.Co.4a» 

Some  courts  may  fine,  but  not  imprifon ;  as  the 
leet.  Some  may  imprifon,  but  not  fine ;  as  the 
fonftables  at  the  petit  feffions,  for  an  affray  made 

\x\  ia 
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in  diflurbancc  of  the  court.  Some  courts  cannot 
fine  or  imprifon,  but  amerce;  as  the  councy 
court,  hundred  court,  court  baron,  &c.  Some 
courts  cannot  fine,  irpprifon,  or  amerce;  as  the 
ccclefiaftic^l  courts.  But  the  courts  of  record  at 
Wefiminfter^  iffc.  may  fine,  imprifon,  and  4mercC| 
as  the  cafe  requires. 

4*iait  P«cC  Some  lurifdiclions  are  ecclefiaftical,  feme  tcin- 
poraK  Of  thefe,  fome  may  be  primitive,  or  without 
pomipjffion ;  fome  derivative  and  .delegated  by 
commifCon;  fome  to  enquire,  hear,  aqd  deter- 
mine  ;  fome  to  enquire  only ;  and  fome  arc  guid- 
ed by  one  law,  and  fome  by  aaothef. 

m 

In  treating  of  this  fubjeft  we  fliall  confidcr,— 
^.  The  pubhc  courts  of  Common  Law :  2.  The 
Ecclefiaftical  Courts  :  3.  The  Military  Courts: 
4.  The  Maritime  Courts:  5.  Courts  oi  a  fpccial 
Jurifdiftion :  6.  Courts  of  Equity:  and  laftlyi 
Courts  of  a  Criminal  Jurifdidion. 

The  public  courts  of  Common  Law  arc,  to 
^cgin  with  the  lo\yeft  of  theni, 

'i-Bar  Ab.567.      I  •The  CouiiT  ofPiepowdre,  This  court  is  in? 

3.Bl.Com.3i.  cidcnt  to  every  fair  and  market,  although  by  cuftoiq 

Kw^v./v^     it  may  exift  without  fair  or  market,  and  is  called 

Crctlix.  773-  curia  pedis  puherifatty  l^ecaufe  for  contract^  made  or 

injuries  committed  concerning  the  fair  or  market, 

juftice  (hall  be  done  as  fpeedily  jj  the  duft  canjal 

from  the  fed-     It  is  a  court  of  record,  of  which  th? 

6. Co.  f2.       (leward  is  the  judge,  there  being  no  (uitors;  and  it 

i.  Biift.  13.    h^th  cognizance  of  all  matters   of  contract  that 

rr^?jac!*3ir.  ca^  poflibly  a-ifc  within  the  precinft  of  that  fair  or 

a.  lo.i.  272.    market;  and  the  caui'e  of   adion   muft  aril'e,  be 

/  complained  at,  heard,  and  deterniined  the  fame 

dny,  and  within  the  prccinft  of  the  fame  fair  or 

Kcilxv   99.     maikct,  the  proceedings  being  de.hord  in  hram; 

Moor,  459-     and  ending  witii  the  tiaic  for  which  the  fair  or 

market   ib   hdd.     And  by   17.  Edzv.  4.  c  2.  the 

fcveral  fads  that  the  Contract  or  oilier  feat  was 


's 
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m&de  MFithin  the  fair,  and  within  the  time  of  the 

fair,  ^nd  wjrhin  the  bqundaries  of  its  juril'dietion, 

muft  all  he  verified  by  the  oatJ?  of  the  plaintiff  or 

his  attorney,  before  the  ftcward  can  entertain  the  4..  infl.  47a, 

plea  J  but  the  defendant   may,    notwithltanding  *•  *"*^-  **♦ 

this  veiification,  plead  to  the  jurifdidion  of  the 

court ;  and  either  parly  may  bnng  a  writ  of  error, 

in  the  nature  of  an  appeal,  to  the  courts  of  //^{//-Cro.EHi,77ir 
minfter.  3  Bi.C0111.3j/ 

2.  Thb  Court  Baron  is  a  court  incident  to  x.BacAb.6^ 
^very    manor,  and    had  anciently    conufance  of  ?-^*-^'^»"-H- 
all   pleas   of  land   within  the  manor,  fo  that  noo,.'x^ij^^^ 
pcrfon  within  the  manor  could  apply  to  any  other  «i8- 
jurifdidion,    without    a  remifit  curiam    from    the^^'^^^^ 
lord.     But  at  this  day  it  i3  no  court  of  record,  2,1  nft'.  311. 
nor  can  it  hold  plea  of  debt  or  trefpafs,  except  ^ro-^i««-79u 
where  the  debt  or  damage  is  under  forty  fliillings.    ^^'J^^^ 
Jt  is  held  before  the  fteward  of  the  manor,  who  is 
^  however  only  as  the  rcgifter,  for  the  fuitors  are  in 
law  the  judges  of  the  court,  even  though  the  plea 
t)e  upon  a  writ  of  right.     This  court,  which  can- 
not be  holden  out  of  the  manor,  is  of  two  natures. 
The  firfl  is  by  the  Common  Law  called  the  free- 
man's  court,    or  court  baron,   and   tnis    is    th? 
court  of  which  we  at  prefent  treat.     The  fecond  is 
^    cuilomary    court,    and  concerns  the  copyhoj-r 
ders  only.     The  proceedings  on  a  writ  of  right  Finch,  a^. 
may  be  removed  from  this  court,  by  a  writ  of  toU  f '?^lf  *  ^ 
.into  the  county  court,  and  the  proceedings  in  all 
other  aclions  may  be  removed  into  the  fuperior 
courts  by  writs  of  pone  ^  or  accedas  ad  curiam.   After 
judgment  given,  a  writ  alfo  ojf  jalfe  judgment  lie* 
to  the  courts  at  fVeftminfter. 

3.TheHundredCourt.  This  court  was  derived  i.B«c.Abr. 
from  the  county  court,  and  hath  the  fame  jurif- **^{  ^'' 
cliftion,  being  in  faft  only  a  larger  court  baron  i!  init!^- 
held  for  all  the  inhabitants  of  a  particular  hundred^  ^"^  **t- 
inftead  of  a  manor.     It  is  no  court  of  record,  and  s^  101"^ 
cannot  hold  plea  of  debt  or  trefpafs,  unlefs  under 
forty JJMings.    The  true  procefs  of  this  court  is,  at 

Common 
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Safk.  toi.  Common  Law,  a  dlftringas,  but  by  cpftbm  the 
*'  ^h^  ^6*  f;  prc>cefs  may  be  levari  facials ;  and  it  is  faid^  thai 
cvth.54.  ^   i^^^ft  hundred  courts  have  this  cuftom. 

Xnc*   1369*      3.  Lev.  403.    Spclm.  Rem.  50.    4.  Inft.  246» 

^*^^^Mi^     4^  The  Cov'ntt  Court  is  a  court  incidcm  to 
liiiiiL^s.'sVz'.the  jurifdiftion  of  the  (herifF.     By  the  elcheat  of 
4.  Co.  II.      earldoms  and  baronies,  thc'tenants  of  fuch  cark 
J;J^J^^''^g  and  barons  were  to  hoM  from  the  King;  and  not 
^.Ro.Ab.3i7-.being  qualified  to  fit  in  the  King's  own  court,  thej' 
Co^Lii.  iis.  compoled  a   court  in   each   county,    under  ihc 
jiJuyA^sxo.  array  of  the  (heriff,    or  the  King's  bailiJBT:  thofc 
were  the  pares  of  the  county  court ;  and  hefice 
it    is    that    it    has    ever  fince  been   held,  that 
the    (heriff   is    not    the  judge,     but    only    the 
fuitors.     This  court  is  not  a  court  of  record,  but 
it  may  hold  pleas  of  debt  or  damages  under  /br/jr 
Jhittings.    By  a  particular  writ,  however,  called  tf 
jufticteSj'  this    (pourt    may  hold    plea  of   goods, 
debts,  &c.  of  any  value ;  and  the  proccfs  is  bj 
eitachmenty  for  a  capias  will  not  lie.     But  this  muft 
|>c  underftood  of  debts  arifing  ex  cantraSlu  only, 
and  not  of  thofe  which  are  ex  deliSoj  as  upon  the 
ftatute  of  tithes,  &c, ;  and  yet  it  is  faid,  that  by 
force  of  a  jufticies  this  court  may  hold   plea  of 
trefpafs  vi  et  armis.     But  by  the  ftatute  of  Gloucef 
icr,  6.  Edzv.  1.  c.  6.  this  court  (hall  have  nojuril- 
diftion  where  the  trefpafs  is  accompanied  with  a 
piaim  or  wounding.       In  replevin  alfo,  by  writ 
or  plaint  upon   the  ftatute    of  Marlbridge^   this 
court  may  hold  plea  of  goods  and  chattels  above 
the  value  o{  forty  Jhillings.     And  by    \iL.GeQ.'U 
c.  13.  f.  7.  if  any  perfon  (hall  commence  or  de- 
fend any  aftion    or  fue  out  any  procefs  in  tht 
county  court,  who  (hall  not  be  adnxitted  an  attor- 
ney or  folicitor  according  to  the  a.  Geo^Zn  c.  15. 
he  (hall  forfeit  twenty  pounds. 

Ma<roT,ch.  9,  5;  The  Court  OF  CoMMON  Pleas^  on  thi 
^-^•Ab.595-  divi(ion  of  the  aula  regis  into  four  diftinft  coum, 
ffo-^^ry'i!^' towards  the  clofe  of  the  NormaH  period,  wa$ 
s.  Co.  245»  eftablilhed  as  one  of  the  fuperior  court$  of  record 
in  the  kingdom,  for  the  determination  of  pleas 
paiprely  civil ;  and  bec^ufc  all  civil  caufcs  between 

fubjcc^ 
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4ubje6t  and  fubjeft  were    to    be  determined   ii) 
this  court,  it  was  ftj- led  communia  placita,  or  com-  ^>'^«^*'  Hir- 
fHon  pleas.     Originally  this  court  was  ambulatory,  J|^c*f  ^i^*^*^ 
;ind  removed  with  the  King  wherever  he  went ;  <^ourtofCom- 
but  by  Magna  Charta  communia  tkcita  ncn  fe-  "^""."r"''^*'* 
auantur  curiam  noflraPhfed  teneantur  tn  altquo  certo  locOn  x.K^u:. AUsjl. 
The  jurifdiftion  of  this  ':ouit  is  founded  on  origi- 
nal writs  ili'uing  out  of  chancery,  which  are  the 
King's  mandates  to  the  judges,  for  them  to  proceed 
on    and  determine  fuch  and  fuch   caufcs  :    and 
Sib  Edward  Coke  calls  it  the  lock  and  key  of  the 
Common  Law ;  for  herein  are  real  adions  where* 
upon  fines   and   recoveries  do  pafs;   as  alfo  all 
ouier  real  aftions  by  original  writs.     The  judges 
of  this  court  are  at  prelent  four  in  number,  one 
chief,  and  three  puifne  juftices,   created    by  the  3.Bi.c«m,4»* 
King's  letters,    who   fit  every  day  in  the  four  4.  in  it,  99. 
Terms  to  hear  and  determine  all  matters  of  law  ^*^^^'  4T5* 
arifing  in  civil  caufesj  whether  real^  perlbnal,  or 
mixed,    and  compounded  of   both.      Thefe    it 
ukes  cognizance  of,  as  well  originally,  as  upon  re* 
moval  from  the  inferior  courts  before^-mentioned.— 
But   a  writ  of  error  in  the  nature  of  an  appeal 
lies  from   this  court  into  the  court  of   King's 
fiench, 

6.THECouRTOFlCiNG*sBENCH,focalledbecaufe  Madox.cf 
bhc  King  ufed  formerly  to  fit  there  in  perfon,  the  bM^c'?- 
.lyle  of  the  court  (lill  being  coram  ipfo  rege,  is  the  4.  inrt.  70% 
tupreme  court  of  Common  Law  in  the  kingdom  ;  *•  *"i*:  *♦• 
ironfifting  of  a  chief  juftice,  and  t\\r tc  puijhe  juf-  D^er,  187.* 
rices,  who  are  by  their  office  the  fovereign  con-  Crompion,  yu 
cn'ators  of  the  peace,  and  fupreme  coroners  of  *-^*^''*^*^*  • 
he  land.     The  aula  regis  v/si$  originally  one  great  Sid.  168. 
:ourt,  where  the  jufticiar  prefided,  and,  as  we  have  3-W.C0m.4i- 
ilready  mentioned,  was  towards  the  clofe  of  the 
hforman  period  divided  into  four  diftindt  courts, 
^iz.  the  court  of  Chancery,  Common  Pleas,  and 
Exchequer ;  the  court  of  King's  Bench  retaining 
ill  the  power  belonging  to  the  aula  regis  after  tke 
>t)ier  courts  were  taken  from  it.     This  coun,  from 
IxQ  very   nature  and  conditution  of  it,   cannot 

be 
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be  fixed  to  any  certain  place,  but  may  follow  die 

King*s    perfon    v/herever    he    goes;     for    which 

rcafon  all  procefs  ilVuing  out  of  this  court  in  the 

King's  name  is  returnable  "  ubicunque  fuerimus  in 

Anglid.'"     This  court  i^  termed  the  cu^os  morum  of 

the   realm,  and  by  the  plenitude  of  its    power, 

wherever  it  meets  with  an  offence  contrary  to  the 

firft  principles  of  juftice,  and  of  dangerous  confe- 

qucnce  if    not  reftrained,   may   adapt  a  proper 

punifhment  to  it.     It  has  a  peculiar  jurifdidion 

not  only  over  all  capital  offences,  but  over  all  other 

mifdemeanors  of  a  public  nature,  tending  either 

to  a  breach  of  the  peace,   or  to  opprelfion,  or 

fadion,  or  any  manner  of  mifgovernment ;  and  it 

is  not  material  whether  fuch  offences,  being  mani- 

feftly  againft  the  public  good,  diredly  injure  any 

particular  perfon  or  not;  nor  is  it  neceffary  to  (hew 

a  precedent  of  the  like  nature  formerly  punifhed 

here,  agreeing  in  all  circumftances  with  the  pt^- 

fent.     The  jurifdidion  of  this  coun  is  fo  very 

high  and  tranfcendent,  that  it  keeps  all  inferior 

jurifdidions  within  the  bounds  of  their  authority; 

and  may  either  remove  their  proceedings  to  be 

determined  here,  or  prohibit  their  progrefs  below. 

It  commands  magiftrates  and  others  to  do  what 

their  duty  requires,  in  every  cafe  where  there  is  no 

other  fpecific  remedy.   It  protcds  the  liberty  of  the 

fubjed  by  fpeedy  and  fummary  interpofition.    On 

the  civil  fide  it  hath  an  original  jurifdidion,  an4 

cognizance  of  all  adions  of  trefpafs,  or  other 

injury  allcd^ed  to  be  committed  vi  et  atmis\  of 

ndions   of  forgery  of  deeds,  maintenance,  con-  , 

{piracy,  deceit,    and  adions  on  the   cafe  which  I 

alledge  any  falfity  and  fraud ;  all  of  which  favour 

of  a  criminal  nature,  though  the  ^dion  is  brought 

for  a  civil   remedy,  and  make  the  defendant  in 

ftridnefs  liable  to  pay  a  fine  to  the  King,  as  well 

as  damages  to  the  injured  party.  The  fame  dodrinc 

is  alfo  now  extended  to  all  adions  on  the  cafe  what- 

foever ;  but  no  adion  of  debt  or  detinue,  or  other 

tncre   civil  adion,  Can  by  the  Common  Law  be 

profecuted  by  anj  fubjed  vx  this  court  by  original 

wri; 
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writ  out  of  Chaacery ;  though  an  aftion  of  debft 
given  by  ftatute  may  be  brought  in  the  King's 
Bench,  as  well  as  the  Common  Pleas.  But  tfiis 
court  might  always  have  held  plea  of  any  civil 
aftion,  other  than  actions  real,  provided  the  de- 
fendant w^as  an  officer  of  the  court,  or  in  the 
cuftody  of  the  marOial  or  prifon-keeper  of  the 
court,  for  a  breach  of  ^the  peace,  or  any  other 
offence ;  and  now  by  furmiCng  that  the  defendant 
is  affcfted  for  a  fuppofed  trefpafs,  and  in  the 
cuftody  of  the  marlhal,  a  fidtion  which  he  is  not 
permitted  to  difputc,.  this  court  may  hold  plea  of 
all  peifonal  actions  whatfoever.  This  court  is 
likewife  a  court  of  appeal,  into  which  may  be 
removed,  by  writ  of  error,  aiU  determinations  of 
the  court  of  Common  Pleas,  and  of  all  inferior 
courts  of  record  in  England.  But  the  judgment  of 
this  court  niay  be  removed  by  writ  of  error  into 
the  Houfe  of  Lords,  or  the  court  of  Ex- 
.  chequer  Chamber,  as  the  cafe  may  happen,  ac- 
cording to  the  nature  of  the  fuit,  and  the  man- 
ner in  which  it  has  been  profecuted. 
» 

7.  The  Court  of  Exchequer  is  an  ancient 4- inft.  103. 
court  of  record,  for  all  matters  relating  to  the  g^j^^J, '^* 
revenue  of  the  crown ;   bur  it  is  inferior  in  rank  Sava,  48. 
not  only  to  the  court  of  King's  Bench,  but  to  the  ^'^^'It^ 
Common  Pleas  alfo.     In  the  Exchequer  there  arc 3'.BKCon>^44!* 
feven  courts,—- 1.  The  court  of  pleas.      2.  The 
covrt  of  accounts,   which   audits  and  makes   up 
certain  of  the  King's  accounts.     3.  The  court  of 
receipt,  which  manages  the  royal  revenue.     4.  The 
court   of  ExtiHEQjjER    CHAMBER,  being  the  af- 
fembly  of  all  the  judges  of  England^  for  matters 
of  law.     5.  The  court  of  exchequer  chamber  for 
errors  in  the  court  of  exchequer.     6.  The  court  of 
exchequer  chamber  for  errors  in  the  court  of  king's 
bench.     7.  The  court  of  equity  in  the  exchequer 
chamber.     It  is  called  the  exchequer,  y2:j^ri6tfr/.7W,. 
from   the    chequed   cloth,    refembling  a    chefs- 
board,    which  covers  the   table  there;    and   on 
which,  when  certain  of  the  King's  accounts  arc 

made 
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madeup»   the  fums  are  marked  and  fcored  with 
counters.     This  court  afts  in  the  double  capacity  of 
IsL  xrourt  of  law  and  a  court  of  equity  alfo.     The 
Common  Law  part  of  this  court,  which  is  exercifed 
by    the   barons    of  the   exchequer  only,    being 
cltabliflied  to  adjuft  and  recover  the  King's  re- 
venue, it  was  originally  confined  to  fuch  perfons 
only  as  were  indebted  to  or  accountants  with  the 
Crown,  and  to  the  particular  officers  belonging  to 
the  coun.     But  by  a  fidion  of  law,  all  kinds  of 
perfonal  fvlits  may  now  be  profecuted  in  the  court 
of  Exchequer    by  any  perfon  whatfoever.    The 
Wit  upon   which   all  the    proceedings  here  arc 
grounded  is  called  a  quo  minusy  in  which  the  plain- 
tiff fuggefts  that  he  is  the  King's  farmer  or  debtor, 
.and  that  the  defendant  hath  done  him  the  injury  or 
damage  complained  of;  quo  minus  fufficiens  exifiit^ 
by  which  he  is  lefs  able  to  pay  the  King  his  debt  or 
rent :  and  by  this  fuggeftion,  which  is  become  mere 
form  and  matter  of  courfe,  any  perfon  may  be 
admitted  to  f\ie  in  the  exchequer  as  well  as  the 
King's  accountant.     From   this  court  jx   writ  of 

^*?ounfof^hc  ^^^^^  ^^^^  ^y  ^'^^  3^'  Edw.  3.  c- 12.  into  the  court 
Equi'rabic       of  Exchcquer  Chamber;  and  after  this,  but  not 

juMidiaion  of  before,  a  writ  of  error  lies  in  the  dernier  rtfort  10 
J^s  c.u,t,     ^j^^  pj^^j-^  ^^  L^^j^  ^^y 

Rviev,  m6.        8.  The  House  of  Peers  is  the  fuprcme  court 
\t^^     '^-    ^^  judicature   in  the   kingdom,    but   it  has  no 
tui.Comi^.  original  jurifdiftion  over  caufes,    and   can  onlf 
take  notice  of  them  on  appeals  and  writs  of  error, 
to  redify  any  injuftice  or  miftake  of  the  law  com- 
mitted by  the  courts  below. 

9.  The  Courts  of  Assize  and  Nisi  Prius  \i 
may  alio  be  proper  to  mention  in  this  pla^e,  as 
courts  of  general  jurifdiftion  and  ufe,  which  are 
derived  out  of,  and  aft  as  collateral  auxiliaries  to 
the  foregoing.  Juftices  of  affize  derive  tlicif 
Authority  wholly  from  the  commiffion  undcfr  which' 
they  aft,  by  which  they  are  empowered  to  enquire 
of  all  diifeifms.,  and  to  ie&QX^  fuch  as  have  been 

ptft 
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piit  out  of  their  lands  and  tenements  to  the  pof- 
icffion  of  them,  by  trial  at  the  aflizes.  Thefc. 
juftices  of  aflize  came  into  ufe  in  the  room  of  the 
ancient  juftices  in  eyre,  juftitiarii  in  itiner:^  who 
were  regularly  eftabliftied  in  the  year  11 76  by 
the  parliament  of  Northampton.  The  prefcnt 
juftices  of  adize  and  nifi  prius  arc  derived  from  the 
ilatute  IVeftminfter  2.  13.  Edw.  !•  c,  30.  and 
14.  Edw.  3,  c,  16.  and  muft  be  two  of  the  King's 
juftices,  of  the  one  bench  or  the  other,  or  the 
chief  baron  of  the  exchequer,  or  the  King's  fer* 
jeants  fworn,  who  are  twice  in  every  year  fent 
all  aroimd  the  kingdom  (excepting  only  London  2in^ 
Middlefex'j  where  courts  of  nifiprius  are  holden-  in 
and  after  every  Term  before  the  chief  or  other 
judge  of  the  fuperior  courts) ;  and  by  the  writ  ofniji 
^'»i  which  is  annexed  to  the  commiflion  of  aflize, 
they  are  dircftcd  to  try,  by  a  jury  of  the  refpec* 
tive  counties,  the  truth  of  fuch  matters  of  faft  as 
arc  then  under  difpure  in  the  courts  oiWeftminfter" 
halL  This  was  contrived  for  tlie  eafe  of  the 
fubjeft,  that  the  jury  and  witneflcs  might  not  be 
obliged  to  come  out  of  their  proper  counties  ;  and 
the  manner  in  which  this  is  contrived  by 
the  entry  on  the  record,  has  been  already 
dcfcribed  in  a  former  part  of  this  volume. — 
The  judges  ufually  make  their  circuits  in  the 
rcfpcftiye  vacations  after  Hilary  and  Trinity 
terms ; '  and  upon  thefe  occafions  to  the  com- 
miffion  of  aflize  and  writ  of  nl^  prius  are  added 
the  commiflion  of  the  peace ^  a  commiflion  of  oyer 
and  terminer^  and  a  commiflion  of  gaol  delivery  y^vhich 
will  be  explained  when  we  treat  of  courts  of 
criminal  junfdi&ion. 


II.  Of  Courts  EcclfJia/ticaL 

I.  Thp  Archdeacon^s  Court  is  the  moft  in-4*ioft.i?f. 
ferior  court   in  the   whole  ecclefiaftical   poHty .  5^"^^^^^"^^^^^^ 
This  court  is  holden  by  tlie  archdeacon,  or  hisen. 
official,  in  fuch  places  as  the  archdeacon,  either 3- ^l^^o*-^- 
hf  prefcription  or  compofition,^  hath  jurifdiftion 

in. 
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in,  over  fpiritual  caufes  withiA  his  archdeaconry* 
He  is  called  oculus  epifcppij  and  exercifes  aa 
ccclefiaftical  jurifdiAion,  either  concurrently  with 
the  bi(hop,  or  exclufively.  By  2^.  Hen  8.  c.  12. 
an  appeal  lies  from  this  court  to  that  of  the 
biihop. 

l\^^  2.  The  Consistory  Court  of  each  archbilhop, 

j.Bi.Ccxn.64*  and  every  bifliop  of  every  diocefc  wichin  the  realm, 
is  holden  before  the  bi(liop*s  chancellor  in  the 
cathedral  church,  or  before  his  coainiiliary  in 
places  within  his  diocefe  f:ir  remote  and  diftant 
from  the  bithop's  conliftory,  fo  as  the  chancellor 
cannot  call  t  hem  to  confiilory  with  any  convenience, 
or  without  great  a^avel  and  vexation;  for  which 
reafon  fuch  commilfary  is  called  commijfurius  fora* 
ileus.  By  24.  HeiL.  8.  c.  12.  an  appeal  lies  to  die 
archbilhop  of  each  province  refpeclively. 
Wood*s  loft. 

T'sac.  Abr.       V  ^HE  CouRT  OF  Arches,  curia  de  arcubuSf 
611.  becaufc  it  was  anciently  held  in  Bow  church,  th< 

a.Hj.Com.M..  ftceple  of  which  is  built  on  pillars  that  are  formed 
anhzvije^  is  a  court  or  appeal  belongmg^  to  tW 
archbilhop  of  each  province.  The  judge  of  thii 
court  is  called  the  dean  of  the  arches^  though  pro- 
perly the  dean  of  the  arches  is  the  judge  of  a 
tleancry  confiiling  of  the  thirteen  peculiar  parilhcs 
cxcmiaeJ  from  the  bilhc*^  of  London^  whereof 
Bo-oU  church  is  the  chief  («).  Thefe  peculiars  ara 
annexed  to  the  ofticialty,  andthejurifdidion  more 
properly  belongs  to  the  principal  official.  Fromthii 
court  there  lies  an  appeal  to  the  King  in  chan- 
cery (that  is,  to  a  court  of  delegates  appointed 
under  the  King's  Great  Seal),  by  the  ftatute  of 
25.  Hen.  8.  c.  19. 

j.^Bac-Abr.  ^^  Tiiv.  CouRT  OF  PECULIARS  Is  a  branch  of 
and  annexed  to  the  court  of   arches.     It  has  a 

(/v)  By  ap;rccmcnt,    the  arch-  a rifio'' within  the  diocefe  of  X*^ 

billiop    of    Canterbury    and    the  don^  ihc  fuit  may  be  cither  in  tte 

bilhopof  L''/x;/9;z  I  emit  their  couiCst  ai^hesf  or  in  the  confiftory  co«t 

to  each  other*  lo  tliat  for  anttcrs  of  LoaJoa,     Ctq.  Car.  iio.  4S^' 

jurii- 


i»x. 
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jurifdiftlon  over  all  thcfe  parifties,  difperfed  through  ♦•  'n^*  S3«- 


Salk.  40. 


241. 


the  province  of  Canterbury j  in  the  midtt  of  other  5^ jj^^^ 
diocefes,  which  are  exempt  from  the  ordinary's  n.  Mod.  6." 
jurifdiftion,  and  fubjedt  to  the  metropolitan  only. 
All  ecclefiaftical  caufes  arifing  within  thefe  pe- 
culiar or  exempt  jurifdiftions,  are  originally  cog- 
nizable by  this  court ;  from  which  by  25.  Hen.  8; 
c,  1 9.  an  appeal  lies  to  the  King  in  chancery. 

5.  The  Prerogative  Court  of  the  archbi(hop4-inft.  35^ 
IS  that  court  wherein  all  teftamentsare  proved  aad  5- Burn's  t.L. 
all  adminiftrations  granted,  where  the  party  dying  s.Bi.Com.e?. 
hath  honanotabilia  in  fome  other  diocefc  than  where  ^•^-^^•^'*« 
he  dies ;  and  it  is  fo  called  from  the  archbilhop 

having  a  prerogative  throughout  Jiis  whole  province 
for  thcfe  purpofes.  By  25.  Hen.  8.  c.  19.  an  appeal 
lies  from  this  court  alfo  to  the  King  in  chancery. 

.  >      .       .  . 

6.  The  Court  of  Delegates    is   the  great  4- in(t. p^f. 

court,  of  appeal  in  all  ecclefiaftical  caufes,  and  is*^^"™''^-^ 
fo,  called  becaufe  thefe  delegates, yW/V^i  delegaii,  do  Wood'i  inft. 
fit  by  force  of  the  King's   commiffion  under  the  5®V     • .  ^ 
GREAT  SEAL,    and  lilumg  out  or  chancery,   to  ^,BiCom.6ki 
rcprefent  his   royal  perfon,  and   hear  all  appeals 
made  to  him  by  virtue,  of  i^.Hen.  8;  c.    19. — 
I.  Where  a  decree  or  lentence  is   given  in  any 
ecclefiaftical  caufe  by  the  archbilhop  or  any  of  his 
pi^Bciais.     2.  Where  any  decree  or  lentence  is  given 
la  any  ecclefiaftical  caufe  in  the  court  of  peculiars. 
3.  Where  fentcnce  is  given  in  the  court  of  admi- 
ralty according  to  the  civil  law.     This  commifliQit 
is  ufually  filled  with  lords  fpiritiial  and  temporal^. 
judges  of  the  courts  at  fVeftminfter^  and  dodtors  of^ 
the  civil  lavv.  # 

* 

7.  A  Commission  of"  Review;  After  a  feii- i  B;?c.Ab.^ii. 
tcnce  by  the  delegates,  the  King  riiay  grant  at.^"^']^'*  ' 
Commiffion  or  review,  and  iuch  commiijioners  Dyer.  17a; 
Hiay  reverfe  thefcntence  of  the  delegates;  for  the^'*^-  K.q>.  ^3i. 
King's  power  is  not  reftrained  by  25.  Hen.  8,  c.  19.  l\  Pcer  wms, 
^ich  lays,  that  fuch  fentcnce  Ihall  be  definitive.  »oo- 

fct  this  is  not  a  matter  of  right,  which  ihe  fab-*  ^^<^'»  ^^^ 
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jeft  may  demand  ex  debito  jnftitt^^  but  merely  % 
matter  of  favour,  and  which  is  often,  from  the 
circumftahces  of  the  cafe,  denied, 

Wood'ilnft.  8.  The  Court  of  Faculties  is  alfb  a  ootirt 
4?i'nft.  337.  belonging  to  the  archbifliop  of  Canterbury y  the 
1. Bum's E.L. judge  of  which  is  called  the  mafter  of  the  faculties ; 

*h*a*H  ^^8  ^^^  ^^  ^^  ^^^  ^^^^  thofe  we  have  already 
c/»if*  ^^[  enumerated ,  which  are  of  a  contentious jurifdiSiiony  but 
is  only  what  is  called  of  a  voluntary  jurifdiSiony  and 
confifts  in  doing  what  no  one  oppcfcs,  viz.  grant- 
ing dil'penfations,  as  to  marry,  to  tzx,JUJh  on  pro- 
"  hibited  days,  to  be  ordained  deacon  under  age, 
for  the  fon  to  fucceed  the  father  in  a  benefice, 
that  one  may  have  two  or  more  benefices,  b 
regiftering  the  certificates  of  biftiops'  and  noble* 
mens*  chaplains  to  qualify  them  for  difpenfations, 
pluralities,  non-refidence,  &c.  &c*  &c. 

Codoiphln't  9.  The  Court  of  Audience  is  alfo  of  x 
^^^^**  ^^' voluntary  jurifdiSlion.  This  court  is  kept  by  the 
i.Bac.Ab.6ii.archbimop  in  his  palace,  in  which  are  tranfafttd 
jo^foD*  1 54*  matters  of  form  only,  as  confirmation  of  bifhops, 
99.  ^^  *  '  eleftions,  confecrations,  the  granting  of  the 
Wood*!  Inft.  guardianfhip  of  the  fpiritualities,  fede  vacante^  of 
^^^*  bifhbps,  admiflions  and  inftitutions  to  benefices, 

difpenfing  with  banns   of   matripiony^  and  the 

like  {a). 


III.  Courts  Military. 

s.r^.430*  !•   The  Court  of  Chivalry  was  formerlf 

Shower's  held  before   the  lord    high  conftable   and  carl 

Smcniir^"  H^arfl^al  of  £;jg-i:«  J  jointly;  but  fince  the  attainder 

4.  Inft/ 1  a  5.  of    Stafford  Duke    of   Buckingham  under  Henrj 

^blcLi'ax'  ^^^^'  ^^^  ^^  confequent  extinguifliment   of  the 

^  '    *  office  of  lord  high  conftable,  it  hath  ufually^  with 

refpeft  to  civil  matters,  been  held  before  the  carl 

(«)    See    vpon    this    fubjcft  /rwff.  taf.  /rt^pms  ^  warar 


fcotJRtS      OjfJUStlCK.  49^ 

hiarfhal  only.  By  13.  Rich.  2.  c,  2.  this  court  hatH 
tognizance  of  contrafts,  and  other  matters  touch- 
ing deeds  of  arms  and  war,  as  well  out  of  the 
realm  as  within  it;  and  from  its  fentences  an 
appeal  lies  to  the  King  in  perfon.  But  this  court 
is  now  grown  entirely  out  of  ufe; 


IVi  Maritime  Courts. 

« 

i;  The  Court  of  Admiralty  is  a  court  for  3-Bii.Com.6f. 
k\\  maritime  inatters  arifing  upon  the  high  feas,  ^^ '  ^'*^*' 
and  its  jurifdiftion  is  derived  from  the  King,  to 
protcft  his  fubjefts  from  pirates.  Thisjurifdic- 
tion  he  exercifes  by  his  lord  high  admiral,  or 
thofc  lawfully  deputed  for  that  purpofe.  The 
proceedings  of  this  court  are,  'according  to  the. 
methods  of  the  civil  law,  like  thofe  of  the  ecclefi- 
aftical  courts ;  upon  which  account  it  is  ufually 
holden  at  the  fame  place  with  the  fuperior  ecclefi- 
ailicai  courts  at  EJocjtors  Commons.  It  is  no  court 
of  record,  any  more  than  the  fpiritual  courts. 
By  8.  Eliz.  c.  5.  an  appeal  lies  from  the  court  of 
admiralty  to  the  King  in  chancery; 

2.  The  Court   of  Appeals.     Appeals  from  3-Bi.Com.^9. 
the  vice  admiralty  courts  abroad  may  be  brought  ^^^^^^^•^^•3« 
before  the  courts  of  admiralty  in  England^  as  being 
a  branch  of  the   admiral's  jurifdiftion,    though 
they  may  alfo   be  brought   before    the  King  in 
council.     But  in  cafe  of   prize  veffels  taken  in  Seeaworkerfi 
time  of  war  in  any  part  of  the  world,  and   con- ^"'c^Thc 
demned  in  any  courts  of  admiralty  or  vice  admi-  na^n^s,and*ln» 
ralty  as  lawful  prize,    the  appeal  lies  to  certain  ftitudons  of 
tommiffioners  of  appeals,  confiding  chiefly  of  the  of^oJ^TB^*-^ 
privy  council,  and  not  to  judges  delegates.  ta:n,pubii£Jd 


in  1767. 


« 

V.  Courts  of  a  Special  JurifdiSion* 


I.  The  Forest  Courts  are  inftituted  for  the.  3-BI.Coin7J. 
Ipverzunent  of   the  King^s    forefts    in  different  J^^f^^^^j^^ 

K  k  2  parts 
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parts  of  the  kingdom,  and  for  the  puniQiment  of 
all  injuries  done  to  the  King's  deer  or  venifon,  to 
the  vert  or  greenfward,  and  to  the  covert  in  which 
fuch  deer  are    lodged.      There  are  four  courts 
incident  to  a  foreft : — i.  The  Juftice  Seat.     2.  The 
Swainmote.  3.  The  Attachments.  4.  The  Regard. 
The  Court  of   Justice    Seat   is  a   court  of 
record,  held  before  the  chief  juftice  in  eyre,  or 
his  deputy,  to  hear  and  determine  all  trefpaffes 
'within  the   foreft,  and  all   claims  of  francbifes, 
liberties,  and  privileges,  and  all  pleas  and  caufes 
whatfocver  therein  ariling.     It   is   fo  incidenul 
to  a  foreft,  that  there  cannot  be  a  foreft  witbotit 
it  *;  but  it  cannot  be  held  oftener  thart  every  third 
year,  and  muft  be  fummoned  at  leaft  forty  days 
before  fitting,  by  two  writs,  one  diredtcd  to  the 
SectheftatutcsfherifF,  and  the  other  cufiodi  foreft  a  vel  ejus  locum 
l^^[\XXjenenti,  to   call  the  officers  and  all  perfohs  that 
34.Edw.i.c.6.  claim  liberties  within  the  foreft  to  fliew  how  they 
claim  them.     A  writ  of  error  lies  from  this  court 
*'b"^' Ab      ^^  ^^^  court  of  King's  Bench.     The  Swainmote 
639.**      ^'   CouRTisholdenby  thefteward  before  the  verderors 
a.  Bulft.  298.  as  judges,  thrice  in  the  year,  and  the  forefters  are  10 
prefent  their  attachments  at  the  next  fwainmotc, 
where  the  freeholders  within  the    foreft   are  to 
appear,  to  ferve  on  juries.     This  court  may  en- 
quu*e  de  fuperoneratione  for  eft  arum  et  aliorum  minif- 
trorumforeftity  et  de  eorum  opprefjionibus  populo  re^is 
illatis^  and  convift  the   offender ;  but  it   cannot 
give  judgment,  and  therefore  a  fwainmote  witV 
out  a  juftice  feat  is  ultimately  of  little  ufe.    The 
[xo.^*^^^^*    Court  of  Attachments,  or  woodmote court,  is 
4. 10^.489.    to  be  held  before  the  verderors  every  forty  days; 
Caiih.  7^.      and  at   this   court   the  forefters    bring   in    their 
attachments  de  viridi  et  venationcj  and  the  prefent- 
,  ments  thereof,  which  it  is  the  duty  of  the  verderon 
to  receive  and  inroll ;  but  no  man  ought  to  be 
attached  by  his  body  for  vert  or  venifon,  unld's 
taken  with  the  mainour  within  the  foreft,  for  other- 
wife  the  attachment  muft  be  by  his  goods.    Tiu 
3.Bi*Coro.7»«  Court  of  Regard,  or  furvey  of  dogs,  is  to  be 
holden  evcry^third  year,  for  the  lawing  or  cxpcdi- 

tatioa 
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tation  of  maftifFs,  which  is  done  by  cutting  of 
the  claws  of  the  fore  feet,  to  prevent  their  running 
after  deer ;  but  no  other  do^s  except  maftiffs  arc 
to  be  thus  lawed  or  expeditated,  for  none  other 
were  permitted  to  be  kept  within  the  precindts  of 

the  foreft* 

i 

2.  The   Court   of  Sewers,    from  fezver,    a  ^^'^o^'*  ^'^*- 
paflage  or  channel  of  water,  is  a  court  erefted  by  jj.^inft.  #^5. 
commiffion  under  the  great  feal,  purfuant  to  the  3-Bi.Copi. 
directions  23.  Hen.  8.  c.  5.  which  ordains  that  the  J^^'^     ., 
lord  chancellor,  treafurer,  the  two  chief  jufticcs  654. 
for  the  time  being,  or  any  three  of  them,  whereof*-  Term  Rcji. 
the  lord  chancellor  to  be  one,  (hall,  as  often  as  ^^  * 
need   be,    direft  commiffions   and  appoint  com- 
miffioncrs,  in  the  form  preferred  by  the  ftatute^ 
to  enquire  by  a  jury  of  twelve  men  into  the  repairs 
of  fea-banks  and  fea-walls,  and  the  cleanfmg  of 
rivers,  public  ftreams,  ditches,    and  other  con- 
duits, whereby  any  waters  are  carried  off;  but 
this  jurifdidion  is  confined  to  fuch  county  or  par- 
ticular diftridt  as  the  commiffion  (hall  exprefsly 
name.     The  commiffioners  are  a  court  of  record, 
and   may  fine   and   imprifon  for  contempt.      By 
25.  Hen.  8.  c.  10.  no  perfon  fliall  be  compelled  to 
take  upon  him  any  fuch  commiffion,  unlefs  he  be 
a  dweller  in  the  county  wherein  he  is  appointed 
commiffioner.     By  3.  &  4.  EJzv*  6.    c.    6,  crown 
lands  in  the    occupation   of    fubjefts,    fliall   be 
liable  to  the  power  of   the  commiffioners.      By 
13.  Eliz.  c.  9.  all  commiffions  of  fewers  (hall  be 
continued  in  force  for  ten  years,  unlefs  repealed 
by  a  new  commiffion,  or  fuperfedeas.     By  i^Jac.  i. 
c.  14.  all  walls,  ditches,  banks,  gutters,  fewers, 
gates,    caufeways,    bridges,    dreams  and   water- 
courfes,  within  two  miles  of  London,  (hall  be  fub- 
jecl  to  this  court.     But  by  7.  ^Inn.  c.  9.  power  is 
given  to  the  lord  mayor  of  London  to  appoint  com- 
miffioners.    And  by  the  y./inn.  c.  10.  they  may 
not  only  proceed  according  to  the  laws  and  cuftoms 
of  Ronmey-marJIo y    or    otherwife,    at    their     dif- 
crction,  but  may  afTefs  fuch  rates  wd  fcots  upon 

K  k  3  thQ 
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the  owner  of  land  within  their  diftrid:,  as  they 
ihall  judge  neceflary ;  and  if  any  perfon  refiife 
'  to  pay  them,  the  commiflioners  niay  levy  the 
fame  by  diflrefs  of  his  good$  and  chattels ;  or 
they  may  fell  his  land,  whether  freehold  or  copy- 
hold. But  the  proceedings  of  this  court  arc 
fubjc6t  to  the  controul  of  the  court  of  King's 
Bench.  ' 

Crt^pton'j  3-  The  Marshalsea  Court  was  originally 
jurifdiaionof  eftabliflied  for  the  determination  of  difputes  bc- 
illKIff.'  .j^lV  tween  the  King's  fervants,  and  was  held  in  the 
4.lni\.i5o.  aitla  regis y  before  the  fteward  and  marlhal  of  the 
6-  Co.  ^o.      King's    houfchold,    within    the    verge    of    the 

Kitchen  on  t  *^        •  i  t         i  •      /•  •    t  t 

eouru,i^9.  palace,  i^  order  that  his  lervants  might  not  be 
drawn  away  from  their  attendance  on  him.  It  i^ 
a  court  of  record,  holding  plea  of  all  trefpafles 
committed  within  the  verge,  where  only  one  of 
the  parties  is  in  the  King's  domeftic  fervice,  in 
which  cafe  the  inqueft  (hall  be  tal^en  by  a  jury  of 
the  country  ;  ard  of  all  debts,  contracts,  and 
covenants,  where  both  the  contradling  parties  be- 
long to  the  royal  houfehold,  and  then  the  inqueft 
ihall  be  compofed  of  men  of  (he  hpufehol4 
only.;  By  13.  Rich^  2.  ft.  i.  c.  3.  in  affir- 
manjce  of  the  Common  Law,  the  verge  of  the 
court,  in  this  refpedt,  cxtei\ds  for  twelve  miles 
round  the  King's  place  of  refidence.  But  fome 
doubts  having  arifen  as  to  the  extent  of  the 
jurifdiftion  of  this  court, 

}j^oo<}»8  Inft.  4.  The  Palace  Court,  or  Curia  Palatii^  which 
rBi.C0m.76.  ^^  frequently  confounded  with  the  marflul*s  coun, 
4.  Bi.  Com.  was  erected  by  letters  patent  from  king  Charles  the 
*7?-  firft,    in  the  fixth  year  of  his  reign.     This  is  a 

(5*3..,  *  *  new  court  of  record,  to  be  held  before  the 
I.  Bui^.  III. I  fteward  of  the  houfehold,  and  the  knight  marftial 
^^'  °'  ^^*  and  fteward  of  the  cpprt,  or  his  deputy,  with  jurif- 
diftion  to  hold  pleain  all  manner  of  perfonal  actions 
whatfocvcr,  as  debt,  trefpafs,  battery,  flandcr,  tro- 
ver, cafe,  &c.  &c.  which  ftiall-  arilc  between 
my  parties  within   twelve  milts  of  his  Majefty's 

palace 
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palace  at  tVhitehall.  This  jurifdiftion  was  after* 
ward?  confirmed  by  Charles  the  fecond ;  and  it  is  now 
held  by  virtue  of  letters  patent  from  that  king 
dated  the  fourth  day  of  OSlober^  in  the  fixteenth 
year  of  his  reign.  This  court  is  now  held  once  a 
week  in  Southwark^  together  with  the  ancient 
court  of  marches,  and  hath  a  prifon  belonging  to 
it  called  the  marjhalfea^  The  proceedings  of  this 
court  are  by  attachment;  or  capias^  butthe^ii/«/ 
and  not  the  capias  is  the  commencement  of  the 
zdiioTi(a)y  upon  which  the  defendant  is  to  give  («)  Ward  r^ 
bond  for  his  appearance  at  the  next  court:  and  5.?"*^^!?^ 

,  .  ^^  ,  n  •1-1  HiI.i«.Geo.j* 

upon   his  appearance  he  mult  put  m   bail,   to  i>ouglM>  d. 

anfwer  the  condemnation  of  the  court.     But  by 

19.  Geo.  3.  c.  70.  f.  1.  no  perfon  (hall  be  arretted 

or  held  to  fpecial  bail  upon  any  procefs,  iffuing 

out  of  an  inferior  cburt,  for  lefs  than  ten  pounds  ; 

and  in  all  cafes,  whether  the  caufe  of  afkion  Ihall 

amount  to  the  fum  of  lol.or  upwards  or  not,  the 

like  proceedings  (hall  be  had  as  are  diredfeed  by 

IX.  Geo.  I.  c.  29.     The  reft  of  the  proceedings 

are  according  to  the  courfe  of  the  Common  Law. 

A  writ  of  error  lies  from  this  court  to  the  court  of 

King's  bench;  but  if  the  caufe  is  of  any  conlider- 

able  confequence,  it  is  yfually  removed,  on  its  firft 

commencement,    either  into    the   King's   Bench 

or  Common  Pleas  by  a  writ  of  habeas  corpus  cum 

caufd.      An    indi<5tment  will  not   lie  againft  an 

officer  of  the  palace  court  (J?)  for  arrefting  a  per-  (Ji)  Rex  v. 

fon  not  of  the  King's  houfehold,  on  a  writ  iflTucd  Stobbs,  TrinU 

out  of  that  court,  although  no  leave  to  make  the  oeo.^^*^'  ^^* 

arreft  be  obtained  from  the  board  of  green  cloih  ;  for  3.  Tcnn  IUp« 

the  charter  of  C/^^rfci  the  fecond   exprefsly  pro- ^^5* 

vides,  that  all  procefs-  iffuing  out  of  this  court 

Jhall  be  executed  by  the  bearers  of  the  rod  of  the 

houfehold :  and  it  would  be  very  extraordinary, 

when  fuch  a  power  is  given,  if  it  could  not  be 

executed  without  the  leave  of  the  crown, 

^.  The   Dutchy   Court   of  Lancaster  is  a.Bi.Com.tS. 
held  before  the  chancellor  of  the  dutchy,  or  his  '^'=*^'«  ^»** 

4.  l\A,  206.  2X2.    2.  Danvers  Abr.  286.    Hardres^  171*    Hob.  77.     i.  Vent.  157* 
I'iowd.  72.    Cromptoa  oo  Courts,  134. 

K  k  4  deputy. 
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.  deputy,  at  Weftminfter.  The  jurifdidtion  of  this 
court  is  for  or  concerning  lands  holden  of  the 
King,  in  right  of  his  dutchy,  within  or  without 
the  county  palatine  of  Ldncafter ;  or  concerning 
bonds  and  aifurances  relating  to  the  fame,  or  con- 
perning  the  revenue  of  the  dutchy.  But  what- 
ever belongs  to  the  jurifdidion  of  the  dutchy 
may  be  4^tcJ^n)ined  in  the  court  of  Exchequer; 
and  when  this  court  claims  jurifdiction  in  refpect 
of  perfons,  or  becaufe  fuitors  dwell  within  the 
palatinate,  or  when  it  retains  bills  concerning 
lands  lying  out  of  the  palatinate,  or  within  the 
precinfts  of  the  dutchy  but  holden  out  of  it, a  pro- 
hibition may  be  awarded.  The  proceedings  ia 
this  court  are,  as  in  the  court  of  Chancery,  by 
Engli/Io  bill  and  decree,  and  therefore  it  feems  not 
to  be  a  court  of  record. 

6.  The  Court^.of  the  Principality  of 
Waj-es.  By  j^4.  &  35.  Hen.  8.  c,  26.  couns 
baron,  hundred  and  county  courts,  are  eftabliihed 
in  IVales  as  in  England.  A  feflion  is  alfo  to  be 
)ield  twice  in  every  year  in  each  county,  by  judges 
appointed  by  the  King,  to  be  called  the  great 
SESSIONS  of  the  fevcral  counties  in  Wales,  in 
which  all  pleas  of  real  and  pcrfonal  ailions  thall 
be  held  with  the  lame  form  of  procefs,  and  in  as 
ample  a  manner,  as  in  the  court  of  Common  Picas 
at  IFcpniififter  ;  and  writs  of  error  fliall  lie  from 
judgment  therein  (it  being  a  court  of  record)  to 
the  court  of  King's  Bench  at  IVefiminfter.  ^kx\.  ibe 
ordinrjy  original  writs,  or  procefs  of  the  King's 
ft.Ro.Rcp-H^- courts  at  IVcjiminj'ur^  do  not  run  into  the  princi- 
2.Buift.  T56.  pality  of  Walesy  though  procefs  of  execution 
J.  baund.  193.  jQ^g      as  do  all    prerogaiive  writs,    or  writs  of 

Kaym.  2C6.  .  .  .    *  *=*      ,  '  ,         ,  ,., 

Cro.  J-c  484.*r^r//cr^n,  (^UQ  minus^  njanaamus,  and  the  liKc, 
And  even  in  qaufes  between  fubjeft  and  fubjecl, 
efpecially  in  quedions  concerning  real  property,  an 
aclion  may  be  broiioht  in  the  Engli/??  courts,  and 

Vauoh.4n-    tried  in  the  next  adjoining  Englijh  county  to  tlut 

jifrdrcs,  66.    -^^  ^vhich  thc  caufe  of  aftion  arilcs. 

7.  1  HE 
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7.  The    Courts    Palatinate,    tis    Cbe/terj^3\Com.y^. 
Lancajlefy   Durham,   and    the   royal  franchife   ofi^nft.ais.uli 
Efyy  are  another  fpecies  of  private  courts  of  a  U.  *^*'****»  *5»« 
mited  local  jurifdidtion,  and  have  an  exclufive  cog- 
nizance of  pleas,  in  matters  both  of  law  and  equity. 
They   are  called  palatinate  courts,  a  comitatuet^'^^*^^* 
fahtio  regis^    becaufe    the    owners   thereof  were  Crompton  of 


companions  of  the  King  in  his  palace,  and  had  Courts,  137* 
jura  regalia,  or    King-like  rights  and  authority.  ^°°^'*  ^*^ 
Thefe  courts  are  fuperior  courts  of  record,  and     '" 


exercife  a  jurifdidion  within  their  own  precinfts 
in  as  ample  a  manner  as  the  courts  at  IVeftminjter. 
The  King's  ordinary  writs  do  not  run  into  thefe 
counties;    but  although  ihey   have  y^^r^a   regalia,^*^^^- %^i*  * 
they  muft  derive  their  authority  from  the  crown  ;f3"j.Xb!6^3« 
and  at  this  day  no  palatinate  jurifdidtion  can  bei.Saund.  74- 
created  without  an  iad  of  parliament.  Veneris,  155. 

8.  The  Stannary  Courts.      Thefe   courts  i.Bac.Ab.6s«. 
were  inftituted   for  the   conveniency  of  /i;//7^rj,^*  ^^*  **^* 
that   they  might  be  encouraged  in  the  making  of  plowd.  317. 
//;;,  one  of  the  ftaple  commodities  of  the  kingdom  ;  1-R0.Ab.547. 
and  therefore,  in  Cornzvall  and  DevonJInrey  where  ^yj^^^^/ca^f^' 
the. ore  or  mine  of   which  tin  is  made   chiefly c.  15.  wherein 
abounds,  the  workers  herein  are  allowed  the  privi- ^^®  P"^?^*^fi** 
lege  or  lumg  and  bemg  lued  m  thole  places  only,  arc  confirmed 
The  jurifditbpn  of  the  court  is  guided  by  fpeciaU"^  cxulainc<L 
laws,  by  cuftom,  and  by  prefcription  time  out  oi^'^^^^^g  **^* 
mind.     No  writ  of  error  lies  upon  any  judgment  i.sid.  233.  ^ 
in  thefe  courts,  but  the  party  grieved  muft  be  re-*'^""^*^P^ 
lieved  by  appeal, — Firft,  To  the  fie  ward  of  thecro."car.^3*3J» 
ftannary  courts  where  the  matter  lies.     Secondly, 
To  the  under  warden  of  the  ftannaries.     Thirdly, 
To  the  lord  warden  of  the  fame  ftannaries ;    and 
Fourthly,  For  want  of  juftice  there,  to  the  prince's 
pi  ivy  council,  as  Duke  oiCornwalL  Blowers,  and  all 
other  labourers   and   workers   bond  fide    in    and 
about  the  ftannaries  of  Cornwall  and  Devon,  are 
within  the  privilege  of  thefe  courts ;  and  tranfi- 
tory    aftions     between   tinner    and    tinner,    or 
>vorker  and  worker,  though   not  concerning  the 
(lannaries;^  nor  arifing  therein,  if  the  defendant 

be 
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4,  inft.  «3f.    be  found  within  the  ftannarics,  may  be  brought 

s,Rp.iUp.379- in   thefe  courts,    or  at    Common  Law;    but  if 

one  party  only  be  a  tinner  or  worker,  fuch  tnin- 

fitory  aftions,  which  concern  not  the  ftannaries, 

nor  arife    therein,     cannot    be    brought  -there, 

4,ln(t.  231.    They  have  no  jurifdidtion  of   any  local  action 

t- Mod.  103,  arifing  out  of  the  ftannaries;  and  matters  of  life, 

^^*     *  member,  and  plea  of  land,  arc  exprefsly  excepted 

out  of  their  charter  (a). 

5.B!.Com  80.  9*  'T'he  Courts  in  London,  and  other  cities, 
^I»iti47.  boionghs,  and  corporations  throughout  the 
kingdom,  held  by  prefcription,  charter,  or  aft 
of  parliament,  are  alfo  of  the  fame  private  and 
limited  fpecies.  The  CotJRT  of  Hustings  is  the 
higheft  and  moft  ancient  court  of  record  within  the 
city  of  London,  and  is  always  held  at  GuildbaR, 
betbre  the  lord  mayor  and  (lierifFs  of  London 
for  the  time  being;  but  when  any  matter  is  to  be 
argued  and  determined  in  this  court,THE  r  ecordek 
lits  as  judge,  with  the  lord  mayor  and  flieriffs,  and 
gives  rules  and  judgments  therein.  This  court  hath 
jurildiftion  of  all  pleas,  real,  perfonal,  and  mixed ; 
and  for  this  purpofe  it  is  diftinguilhed  into  two 
^Bac.Ab.658.  courts,  as  the  judges  fit  one  week'  on  real  aftions, 

and    the  other  on   tliofe  which  are  perfonal  or 
mixed.     In  this  court  deeds  may  be  enrolled,  re- 
coveries may  be  palled,  wills  may  be  proved,  and 
Laws  of  Lon-^  replevins,  writs  of  error,  writs  of  right  patent, 
4oD,  p.  105.     writs  of  wafte,  writs  of    partition,  and  writs  ot 

dower,  may  be  determined  for  any  matters  within 

the  city  of  Loriaon^  or  the  liberties  thereof.     Upon 

i.l^o.Ab.7+5*  a  judgment  given  in  this  court,  a  writ  of  error  lies 

r.Saund.Tsi.  ^^  ^^-  ^^^^'^f^^y^  before  cenain  jiiftices,  and  from 
».  Leon.  107.  their  determination  a  writ  of  error  lies  to  parlia- 
r'N^B^'r"'  i^^^i^t— Secondly,  The  Sheriffs  CotJKTs.  There 
Cmvp.  '  ^^'  arc  two  (heriffs  o(  I  o:Jo?i  tind  A fiMefex,  each  of 
llawk.  p.  c.    vvhom   keeps  a  court   of  record  for  all  perfonal 

actions  within  the  city  of  London.     Thele  couns 

{a)  Sec  a  fmill  o^avo  treatife  "  vocation  or  Parliament  of  Tr 
cntiilcil,  "  Laws  of  the  Siannaiics  **  nurcs  at  Trurch  13.  bciK*  ih 
V  of  Cornwall,  madcac  ihc  Con-    *♦  Geo.  a.'' 

arc 
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alfo  kept  at  GuiUhallj  and  in  each  court   A » BacAb^^sS* 
STEWARD  is  the  judge.     To  thefe  courts  there  arc  skin.  x«s?' 
two  prifons  called  compters,  the  one  in  JVood- 
finely  the  other  in  the  Poultry.     The  procefs  is, 
by    fummons,     arreft,    foreign   attachment,  &c, 
^nd  caufes  may  be  removed  from  hence  by  habeas 
corpus  to  fVeftminfter-halL' — Thirdly,  The  Court  i.Bac.Ab.6s«4 
OF  £qjjity,    commonly   called  the   Court   of^J^?^^^;^**^ 
Conscience.     The  jurifdiftion  of  this  court  arifes  3.  Kcb.4j«, 
from  a  cuftom  of  Lortdon^  that  if  a  plaint  of  debt 
be  entered  in  the  fheriff's  court,  upon  fuggeftion 
of  the  defendant,  the  lord  mayor  may  fend  for  the 
parties    and  for   the   record,    and  examine   the 
parties  upon  their  plea,  and  if  he  finds  that  the 
plaintiff  is  fatisfiqd,  he  may  award  that  the  plaintiff 
(hall   be   bound ;    but  he  cannot  examine  after 
judgmpnt. — Fourthly,  The  Court  of  REQj7ESTs,4.Bi.Com.«N 
which  is  alfo  called  the  Court  of  Confcience,  which  |^^"°Jj£"^*' 
is  held  bef pre  certain  comraiffioners  at  GuiUbally  don,  1 2 s. 
and   wa^  firft  eftabliftied  by  the  3.  Jac.  i.  c,  1 5  LcxLondonca- 
for  recovering  of  debts  under  forty  fliillings,  and  Maiiiand^s' 
has  been  new  modelled  by  the  ftatutes  of  14.  Geo.  2.  Hiftoryof  Lou- 
c.  10.  and  2C.  Geo.  2.  c.  45.  f.  7.    by  virtue  of'*""***^-**^- 

•    ,  .    ,  <  .  -^  T*^  r        '  ^  -    and  12  lo. 

which   two    aldermen    and    tour  commoners    nti».Mo  da^ 
twice  a  week,  to  hear  all  caufes  of  debt  not  ex- 
Ipeeding  the  value  of  forty  Ihillings,  which  they 
examine  in   a  fummary  way,  by  the  oath  of  the 
parties,  onother  witnefles,  and  make  fuch  order  3-Bl.C0m.81* 
therein  as  is  confonant  to  equity  and  good  con- 
science.—Fifthly,   The    Court  of  Orphans  is^y   d'  i  ft 
a  court    of  record,  eftablilhed  for  the  care  and  517. 
government  of  Orphans.      The  lord  mayor  and  4.  inft.  14S. 
aldermpn  have  the  cuftody  6f  orphans,  under  age  ^*b.  3°^]^*^* 
and   unmarried,    of    freemen   or    freewomen   of5<^o.  73, 
London   that   die,   and   the  keeping  of  all  their  ^  y^J^^^'g^ 
lands  and  goods. — Sixthly,  Thb  Court  of  Com-'  *       ' 
MON  Council  confifts  of  the  lord  mayor,  alder?  605.°"^'    *^* 
men,  and  fuch  as  are  chofen  by  every  ward  out  of 
the   comn^onalty   to  reprefent   the    whole   com- 
monalty of  London.     In  this  court  they  make  ad:s 
for  the  better  execution  of  the  laws  of  the  corpo- 
ption^  but  thefe  ads  muft  not  be  repugnant  to 

the 


.^o8  COURTS      OF     JUSTICE. 

•4.  inft.  249.    the  general  laws  of  the  land. — Seventhly,  Thi 

\vw'8  inft.  ^^^^'^  ^^  Wardmote,  or  Ward  Court,  which 
518.  relembles  the  country  leets,  every  ward  being  as  a 

hundred,  and  the  pariflies  as  towns.  There  art 
twenty-fix  wards,  divided,  for  the  better  govern- 
ment of  them,  amongft  the  aldermen  of  the  city. 
In  every  ward  there  is  an  inqueft  of  twelve  men,  or 
more,  fworn  every  year,  to  enquire  of  and  pre\-ent 
tvood's^'S^^^  nuifances,  &c. — Eighthly,  The  Court  of  Hall- 
51$.  *  .MOTE,  or  Hall  Court,  is  the  court  which  every 

Company  in  London  keeps  in  their  hall,  for 
the  better  regulation  of  thdr  Company. — ^Ninthly, 
4.Ib(1.  150.  The  Chamberlain's  Court  is  for  the  enrolling 
fttwreM.^'  ^^  ^^^^  indentures  of  apprentices;  for  an  apprcn- 
a.  La.  Ray.  tice  may  refufc  to  ferve  if  his  indentures  are  not 
»4io.  enrolled,  and  may  fue  out  his  indentures  in  this 

court,  or  in  the  mayor's  court,  and  thereby  be 
difchargcd  from  hismafter.  In  this  court,  alfo,  it 
is  that  citizens  take  up  their  freedom  of  the  city. 
The  chamberlain  is  judge  in  all  complaints,  either 
cf  the  apprentice  againft  his  matter,  or  of  the 
mafter  agamft  his  apprentice,  and  may  punUh  the 
offender  at  his  difcrction. — There  is  alio,  Tenthly, 
^.loft.  450.  The  Court  of  Conservation  for  the  water,  and 
in  wl'.ich  the  lord  mayor  ci London  hath  the  rule 
and  governn'icnt.  His  jurifdiftion  extends  from 
i^tdi ties-bridge  to  the  waters  oi  Tejfdal  and  Medwtiy; 
4.Hcn.7.c.i;.  ^j^.j  i^g  p^^py  punKh.  fuch  as  ufe  unlawful  nets,  or 

7.Ann^c!  9!*  oti'iC'i'  unh'.vful  engines  in  filhing,  or  who  takefiih 
i.iiawk.P.c.  under  the  fizes  prefcribed  by  the  ftatutes. 

4. 1«!t.  251.  ^O'  The  Tower  Hamlet  Court  is  holden 
within  the  prcclnds  of  the  Tower  of  Lo/idon^  be- 
fore the  Reward  by  prefcription,  who  hath  cogni- 
zance of  debt,  trcipafs,  and  other  adions  of  any 
fiuii.  Part  of  the  Tower  Liberty  is  within  the 
city  of  Lo/iiio/iy  and  part  within  the  county  of 
Mi'Jkfcx;  and  this  court  had  authority  not  only 
over  the  feveral  hamlets  in  the  county,  but  alio 
over  a  part  of  the  Liberty  of  St.  Catberhus,  for 
which    a  diftinic    court    is     kept ;  and  which  is 

ali'3 
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alfo  a  royal  jurlfdiftion  for  ecclefiaftical  canfcs,  and 
therefore  an  appeal  lies  from  thence  to  the  King  in 
his  chancery.  Biit  by  26.  Geo.  2.  c.  .  the  court  of 
Tower  Hamlets  is  put  under  new  regulations, 
the  extent  of  its  jurildidion  afcertained,  and  the 
modes  by  which  it  is  authorifcd  to  proceed  clearly 
and  diftinftly  pointed  out. 

II.  The  Court  of  Stepxey,  or,  as  it  is  more  wood'iiai^ 
commonly  called,  the  Whhechapel   Court,  is   a  5"f'    , 
court  of  record  within  the  county  of  MiddlefeXy 
the  ftyle  of  which  is,  ^^  Senefcballa  curi^  noftra  de  ;y-  ' 
**  cor  do  infra  manerium  de  Stepney  et  Hackney  in  comi" 
**  tatu  Middle f ex  J  hamlet  as  et  liber  t  at  es  eorundem,  nee 

*'  non  capitali  ballivo  pr^honorabilis manerii 

*'  fui   de    Stepney   pr^ediSl.  et    eorunr  cuilibet  falw 
''  tern:' 


12.  The  Court  of  St.  Martin's  le  Grand,  Wood'ilafti 
near  Alderfgate,  is  a  court  of  record  for  the  trial  of  ^'^' 
all  perfonal  aftions.     It  is  a  Liberty  within  the 
deanery  oilVeftminfter^  and  fubjed  to  the  Liberty 
thereof,    having    a    peculiar  jurifdiftion  within 
itfelf. 


13.  The  Courts  OF  THE  CiNQjTE  Ports.  TheBraa<io,bk.|. 

fo.  118. 


a2i< 


Cinque  Ports  are  ancient  trading  towns,  lying  to-     ili\\  ,„. 
wards  the  fea-coafts,  which  are  held  per  baronicm.  i.  init.' 558.* 
There  are  feveral  courts  within  the  Cinque  Ports  ;  ^'ro  Car.»5j^ 
one  before  the  conftable  of  Dover  caftle  ;  others  i.Ch.Caf.305. 
within   the    ports    themfelves,    held   before    the  i^ycf*  37^ 
mayor  and  jurats;  and  another,  which   is  called 
curia  qulnque  portum  apud  Shep^vfy.     There  is  alfo  a 
court  of  chancery  in  the  Cinque  Ports,  though  no 
original  writs  ifiue  thence  ;  but  it.  ferves  to  decide 
matters  of  equity,  and  to  relieve  againft  errors  on 
proceedings  at  law.     The  lord  warden  hath  two 
jurifdiftions: — Firft,  The  authority  of  an  admiral 
to  hold  plea  by  bill  concerning  the  guard  of  the 

caftle. 
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(a)  See  z2.  coftlc,  &cc.(a). ;  and  fecondly.  According  to  the 
f^Hen.\%X  courfe  of  the  Common  Law.  The  majror  and 
ft7.Hcn.8.c  4.  jurats  of  the  feveral  Cinque  Ports  have  power  to 
^^Er"'^'^*'"^*  hold  plea,  &c.  and  upon  their  judgments  no  writ 
ri.&ii.wm.  of  error  lies  to  the  King*s  Bench;  but  they  are 
3*  c.  7*  examined  by  bill,  in  nature  of  a  writ  of  error, 

i)yerf*374!*  ^^^^^^  ^he  lord  warden,  at  his  court  of  Shepway. 
1.  Sid.  356.  The  jurifdidlion  of  the  Cinque  Ports  is  general, 
Cro.Eiiz.  910.  an^  therefore  they  may  take  cogni?:ance  of  adions 
a.  inft.  557.    real,  perlonal,  and  mixed.         ; 

i.B«c.Ab.65f* 

f;J°^j\*ri  14-  The  Courts  of  the  Universities  of 
^j^o.  Oxford  and  Cambridge  are  alio  01  a  fpecui 

3.Bi.Com.83.  and  particular  nature,  and  are  granted  to  them  by 
^.Ccao.       charters,  confirmed  by  the  ftatute  13.  £7/2;.  c.  294 

and  their  privileges  extended  and  explained  by 
letters  patent,    dated    30th  March j    11,   Car.   li 
Thefe  courts  are  called  the  chancellors'  courts^ 
tvho  are  ufually  peers  df  the  realm,  and  are  ap- 
pointed over  the  whole  univerfity.     But  the  courts 
are  kept  by  their  vice  chancellors,    afleifors  of 
deputies;  and  caufes  in  them  are  managed  by 
advocates  and  prodors.      Their  jurifdidion  ex- 
tends   over  all    matters   ecclefiaftical  and  'civily 
-Sc^Tidc        except    mayhem^   felony j    and    freehold j    where  a 
madvwfioM*"  fcholar,  fer\'ant,  or  minifter  of  the  univerfity  \% 
on  the  fourth  One  of  the  parties  in  fuit ;  and  it  has  been  lately 
ltft.36«.       determined,  that    a  college    barber    at    Oxford^ 
though   he  refide    in     the    city,     out    of    the 
college,    is    entitled   to    the    privileges    of  the 
The  King  V.   univerfity.     Their  proceedings  are  in  a  fummary 
Mich*Term.  ^'^Y  >  according  to  the  praftice  of  the  civil  law, 
ai.Geo.  3.      or  the  laws,    uatutes,   privileges,   liberties,  and 
i>ougi-53i-     cuftoms  of  the  univerfities,  or  the  laws  of  the 
3-Bi.C0m.85.  land,  at  their  difcietion.     From  the  fentence  of 
<>od, 5»i.     ^j^^  chancellor's  court,  an  appeal  lies  to  delegates 
appointed  by  the  congregation;  from  thence  xo 
other  delegates  of  the  houfe  of  convocation ;  and 
if  they  all  three  concur  in  the  fame  fentence,  it  is, 
by  the  laws  of  the  univerfity,  final.     But  if  there 
be  any  difcordance  or  variation   in  any  of  the 
three  Sentences,  an  appeal  lies  in  the  laft  refort  xq 

judges 
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judges  delegates  appointed  by  the  crown,  under 
•he  great  feal  in  chancery. 


VL  Courts  of  Equity. 

I.  The  Court  of  Chawcery  is  one  of  thc3.Bt.C0m.44. 
King's  fuperior  and  origihal  courts  of  juftice,  and  cli"'*lfpiL^ 
takes  its  name  of  Chancery,  Cancellariay  from  the  jai J^*.^** 
judge  who  prelides  there,  who,  according  to  Sir  Camdem  C** 
Edward  Coke,  is  fo  termed  a  cancellenJo^  ^^^"^  EpJ^^Bk-^f^r 
cmtcelllng  the  King's  letters  patent  when  granted  Pet-  PythjcuiT 
contrary  to  law,  which  is  the  higheft  point  of  his***^-*-?^^-'*- 
jurifdi&ion.     The  origin  of  this  court  is  of  very  Jua^iontowSZ 
high  antiquity,  and  the  power  of  the  chancellor  WiiiiamtVx. 
was  formerly  very  confiderable,  being  eminent  for  «^*|«n^ «*»"« 
his  learnmg,  revered  tor  his  virtues,  high  m  the  Practice  of  As 
opinion  and  confidence  of  the  fovereign,  and  the  ^^  ^^  • 
chief    perfon   for  the    adminiftration  of  juftice, spetrnwit* 
efpeciaily  in  private  caufes,  next  under  the  prince.  OJoff.  106. 
Btit  towards  that  part  of  the  Norman  period  when  the  f  ^jja^.^f^*  ^ 
power  of  the   grand  jufticiary  was  broken,  and  Dugd.  i».' 
the  aula  regis  was  divided  into  feparate  and  diftinft 
jurifdiftions,  it  is  highly  probable  that  the   au- 
thority of  the  chancellor  became  alfo  confiderably 
circumfcribed :  at  prefent  the  office  of  chancellor  3-Bl.Com.  47- 
or  lord  keeper  Cwhofe  authority  by  5.  Eliz.  c.  18. 
is  declared  to  be  exaftly  the  fame),  is  created  by  1  Ro.Ab.38$. 
the  mere  delivery  of  the  King*s  Great  Seal  into  his 
cuftody,  whereby  he  becomes,  without  writ  or 
patent,    an    officer,    even  at  this   day,    of    the 
greateft  weight  and  power  of  any  now  (ubfifting  in 
the  kingdom,  and  uiperior  in  point  of  precedency 
to  every  temporal  lord.     He  is  a  privy  councillor  f?cM.  or.  of 
by  his  office,  and  prolocutor  of  the  houfe  of  lords  ^^^"-  ^'^J- 
by  prcfcription.     To  him  belongs  the  appointment  of  Ex°c1i  4a. 
of  alljufticesof  the  peace  throughout  the  kingdom.  4-  Co.  si- 
He  is  the  keeper  of  the  King's  confcience ;  vifitor,  ^i-Hcn.s^io* 
in  right  of  the  King,  of  all  hofpitals  and  colleges 
of  the  King's  foundation ;  and  patron  of  all  the 
King's  livings  under  the  value  of  twenty  pounds' 
41  year  in  the  King's  books^    He  is  the  general ' 

guardian 
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guardian  of  all  infants,  idiots,  and  lunatics  ;  and 
has  the  general  fuperintendance  of  all  charirabk 
ufes  in  the  kingdom  ;  and  all  this  over  and  above 
the  vafl:  and  extenlive  jurifdidion  which  he  exer- 
cifes  in  his  judicial  capacity  in  the  court  of 
chancery;  wherein  there  are  two  diftinft  tri- 
-  hunals,  the  one  ordinary,  being  a  court  of 
Common  Law;  the  other  extraordinary,  being  a- 
The  Court  of  court  of  Equity.     The  chancellor,  having  retained 

fid^cred^Mar'^-'P^^  ^^^  divifion  of  the  courts  the  cuftody  of  the 
Vfficiua  Bre-  Great  Seal,  retained  alfo  the  right  of  affixing  it 
mum-  to  all  patents,  commiflions,  and  writs  ;  and  hence 

this  court  is  confidered  at  this  day  as  the  great  (hop 
of  juftice,  out  of  which  all  original  writs,  whiqh  give 
other  courts  a  jurifdidition,  do  iffue,  and  are  made 
returnable  into  fuch  courts  on  a  common  return  day ; 
and  from  this  court  do  alfo  iflue  all  commiflions  of 
charitable  ufes,  bankrupts,    fewers,  idiots,  luna- 
tics,   &c.;    and    lach   writs,    commiflions,    and 
fi.In(!.«o,8i. patents,  may  be  fucd  out  at  any  time,  as  well  in 
vacation  as  in  Term-time,  from  whence  this  courc 
is  faid  to  be  always  open.     Thefe  writs  (relating 
to  the  bufinefs  of  the  fubjeft),  and  the  returns  to 
them,  were,  according  to  the  limplicity  of^antient 
times,  originally  kept  in  a  hamper,  in  kandperh; 
and  the  other  relating  to  fuch  matters  wherein  the 
crown  was  immediately  or  mediately  concerned, 
were  prefervcd  in  a  little  baGj pat-va  t^aga;2ind 
thence   has  arifen  the  diftindtion   of  the   banaper 
office  and  \\vtpetiy  bag  office ^  both  of  which  belong  to 
The  ordinary  the   COMMON   LAW   COURT   in   clianccry.      This 
legal  jurifdic-  ordinary  leeal  court  is  much  more  ancient  than  the 

tioaot  the  /'  •  T       •       Tj'n.-  •  1111 

Court  of  court  or  equity.  Its  junldidtion  is  to  hold  pica 
c;banccfy.  upon  n  fcire  Jacias ;  to  repeal  or  cancel  the  King's 
letters  patent,  v.hen  made  againft  law,  or  upon 
untrue  luggcftions;  and  to  hold  plea  of  petitions, 
moiiftrans  de  droit^  traverfes  of  offices,  and  the 
like,  when  the  King  hath  been  advifed  to  da  any 
a£l^  or  is  put  in  polieflion  of  any  lands  or  goods, 
in  prejudice  of  a  fubjeft's  right.  It  alfo  appenains 
4.  laft.  80.  to  this  court  to  hold  plea  of  all  perfonal  aciioas, 
where  any  officer  or  xninifler   of  the   court  is  a 

party 


party.     It  may  alfo  hold  plea  hy  fcire  facias  of  the? 
tithes  of  foreft  lands,  where  granted  by  the  King, 
and  claimed  by  a  ftranger  agaiiift  the  grantee  of 
the  crown ;  and  of  execution  on  ftattites,  or  fe'- 
cognizances    in   nature  thei*eof,    by    tile  ftatutc » Jt^ Al>. 4«f. 
23.  Hen.  8.  c.  6.    But  if  any  caufe  crdme  to  ifluc 
in  this  court,  that  is,  if  any  faft  be  difputed  b6* 
rween  the  parties,  the  chancellor  cdrtdot  try  if, 
having  no  power  to  fummon  a  jury  ;  but  muft  de- 
li ver  the  record  proprid  manu  (a)  iritd  the  coiirt  of  faj  Th*  4eli« 
JCing's  Bench,     where    it  fhall  be  tried  by  the  J*JJ  J^^^*** 
:ountry,  and  judgment  (hall  be  there  given  thcreofii.  hands  9fMi«l» 
\nd  when  judgment  is  given  in  chancery  Upon  *>ccr  of  the 
lemurrer,  or  the  like,  a  writ  of  error,  in  nature  ^^^'^^Sa^il 
)f  an  appeal,  lies  out  of  this  ordinary  cpurt  into  th6  157- 
:ourt  ot  King's  Bench. — The  extr^aordinarv,  ^hT^T^ 
)r  equitable  jurifdiclion  of  the  court  of  chancery,  chancrt-ycon- 
md  all  the  other  courts  of  equity  in  this  kingdom,  fi<Je«J  « t  , 
lerive  their  eftabliflimcnt  from  fo  remote  an  antiqui-  tabie^^^ 
y,  that  thofe  who  have  attempted  accurately  to  di&oo. 
lefcribe  thefe  courts  have  failed ;  and  indeed  the 
liftindion  between  law  and  equity,  as  adminifteired 
n  the  different  courts  of  juftice  m  this  country,  is 
lot  at  prefent  known,  nor  feems  to  have  been 
nown  in  any   other  country  at  any  time.    It  is 
ertain,  however,  that  the  court  of  chancery,  from 
he  time  of  the  diflblution  of  the  aula  regis^  has  William«#  li. 
xercifed  a  jurifdidtion  in  matters  of  equity;  and  ^-BLCom-ifi 
:  is  now  become  the  court  of  the  great  eft  judicial 
onfequence,    although   in    its    proceedings,    by 
^.nglfjh  bill  it  is  not  a  court  of  record.     Th^ 
ibjeA  of  which  this  court  takes  cognizance  ha$ 
een  generally  divided  into  three  parts,  viz.  fraud, 
ufts,  and  accident;  but  independentof  thrfe,fpe-» 
ific  performances  of  agreements,  portions,  powers, 
ills,devifes,legacies,executors,and  adminillrators, . 
)rm  very  confiderablc  branches  of  relief,  which 
mie  within  theCo^nizanceof  theequitablejuiifdic*  WilHamiMi^ 
on  of  this  court,  "From  thi?  court  of  equity  in  chan*  !y^"£'^«o 
:ry,  as  from  the  other  fuperior  couJrts,  an  appeal  p^icr,p.aob' 
;5  to  the  houfe  of  peers.     But  there  are  thefe 
(Terences  between  appeals  from  a  court  of  equity,  j.Sf.Com.  $j^ 
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and  writs  of  error  from  a  court  of  law  : — ^FiRsr, 
The  former  may  be  brought  upon  any  interlocu- 
tory matter ;  the  latter  upon  nothing  but  only  a 
definitive  judgment.  Secondly,  That  on  writs 
*  of  error,  the  houfe  of  lords^pronounce  the  judg- 

ment ;  on  appeals,  it  gives  diredlion  to  the  court 
below,  to  redtify  its  own  decree. 

3Bi.C0m.4v     1.  The  Court  of  Excheqjjer  alfo  afts  ina 

w^'finft/^^^^^^  capacity,  as  a  court  of  law  and  court  of 

469-  equity.     The  court  of  equity  is  held  in  the  ex- 

■■•**^^^^99' chequer  chamber,  before  the  lord  treafurer,  the 

chancellor  of  the  exchequer,    the  chief  baron, 
and  ihret  puff/ie  barons ;  but  the  chancellor  of  the 
exchequer  never  fits,  unlefsthe  barons  are  equally 
divided  in  opinion,  in  which  cafe  the  chancellor 
comes    down,    hears  the   caufe,    and    gives  his 
^        opinion.     The  primary  and   original  bulinefs  of 
this  couit  is,  to  call  the  King's  debtors  to  account, 
by  bill  filed  by  the  attorney  general,  ^nd  to  re- 
cover any  lands,  tenements,  or  hereditaments,  any 
goods,  chattels,  profits,  or  other  benefits  belong- 
J/oodt^iS'    ing  to  the  crown.     The  manner  of  their  proceed- 
ing is  almoft  according  to  the  practice   of  the 
high   court  of  chancery,  the   leading  procefs  of 
this  court,  like  that,  being  hy  fuhpcenai  but  tbc 
plaintift'  muft  fet  forth   in  his   bill  that  he  is  a 
debtor  to  the  King  :  but  whether  he  is  fo  in  fad 
or   not,  is  no  ways  material ;  for  as    by  a  fidion 
almoft  all  fons  or  civil  aftions  are  now  allowed 
to    be  brought   in    the   King's   Bench,    in  like 
manner  by    this    fiftion    all    kinds  of    perfonal 
fuits  may  be  profecuted  in  the  court  of  exchequer. 
(«)  Sec  alfo    ^y  I  •  E,rtT.  c.  4,  the  firft-fruits  and  tenths  arc 
13.  Kiii.c.  4.  within  the  furvey  of  the  court  of  exchequer  (f). 
ir  iii«.  c!  t  ^^  appeal  frorA  the  equity  fide  of  this  court  lies 
7.jac.i.c.xj.  immediately  to  the  houfe  of  peers. 

VII.  Courts  of  a  Criminal  J urifiiSlion. 

4.  Bl.  Com.        I.  The  High  Court  of  Parliament  is  the 

•''^"  (lipreme   court   of  the  kingdom, '  not   crJy  h 
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the  making,  but  alfo  for  the  execution  of  laws^ 
by  the  trial  of  great  and  erlormous  offenders, 
whether  loMs  or  commoners,  in  the  method  of 

{parliamentary  impeachment.     A  commoner  cannot, 
lowever,  be  impeached  before  the  lords  for  any 
capital  offence,  but  only  for  high  mifdemeanors, 
A  peer  may  be  impeached   for  any   crime.     By 
12.  &   13.  PFilL  3-  c.   2.  no  pardon  under  the 
great  feal  fhall  be  pleadable  to  an  impeachment  by 
the  commons  of  Great  Britain  in  parliament.     The  '•  Buift.  ifSi 
articles  of  impeachment  ns  a  kind  of  bill  of  in-Suund.  15*. 
diftment,  is  found    by  the  houfe  of  commons,  ^'^^'J^'r 
and  tried  by  the  peers ;  and  the  King,  by  his  com-  ^^^f^  '  '  * 
miflion  under  the  great  feal,  reciting  the  impeach- 4-.  Bi.  Com. 
ment,  ufually  conflitutesfome  peer  high  stewarp*^^' 
of  the  kingdom  :  but  this  appointment  of  a  lord 
high  ftevvard  does  not  alter  the  nature  and  conftitu- 
tion  of  the  court;  it  isftill  the  high  court  of  par- p^^ 
liament,  in  which  every  temporal  peer  has  a  right  i^j.**^*  '*'* 
to  be  prefent  during  every  part  of  the  proceedings 
and  to  vote  upon  everv  queflion,  both  of  law  and 
faft ;    the  decifion  of^  which*  is  guided  by    the 
tnajority  of  voices,  and  in  which  decifion  the  lord  i-Hawk.p.ci 
high  fteward  votes  merely  as  a  peer,  and  in  no^'  '**^'*' 
other  right. 

2.  The  Court  of  the  Lord  High  Steward 4.  Bi.Cona^* 
OF  Great  Britain,  is  a  court  inftitutedfor  the  *^'' 
trial  of  peers  indifted  for  treafon  or  felony,  or 
for  mifprifion  of  treafon  or  felony.     When,  there- 
fore, fuch  an  indiftment  is  found  by  a  grand  jury 
of  freeholders   in  the  King's  Bench,    or  at  the 
aflizes  before  juflices  of  oyer  and  terminer,  the  Suund- t^g; 
King,  by  his  commiffion  under  the  great  seal,^"^^]^*^^ 
reciting  the  indiftment,    conftitutes    fome   peer  593. 
HIGH  steward  of  the  kingdom />r(7  hdc  vice,  and 
by  the  fame  commiffion  gives  him  power  to  receive 
and  proceed  on  fuch  itidiftment,  and  requires  the 
peers  to  be  attendant  on  him,  and  the  lieutenant 
of  the  Tower  to  bring  the  prifoner  before  him; 
The  indidtment  is  then  removed  into  this  court  by  3.  inft.  in. 
wiic  o{  certiorari .  and  the  fteward  makes  a  precept  t:.^®"™*/**' 

LI  a  under ^^^*'''^^- 
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under  his  feal  to  the  ferjeatit  at   arms  appoimei 
*^         *   ^^  ^^^ve  him  durkig  the  time  of  the  commifliori, 

to  fummon  the  peers  before  him  at  fuch  a  place, 
day,  and  hour;  and  by  the  ftatute  7.  Will.  ^.  c.  q. 
all  the  peers  who  have  a  right  to  fit  and  vote  m 
parliament,  fliall  be  fummoned  at  lead  twenty 
days  before  fuch  trial,  to  appear  and  vote  therein; 
and  every  lord  appearing  ftiall  vote  in  the  trial  of 
4:B1.  Com.  (^ch  peer,  firfl:  taking  the  oaths  of  allegiance  and 
2«3.  lupremacy,  and  lubfcriblng  the  declaration  againft 

*-^^*''^^  popery.  During  the  £effion  of  parliament,  the 
trial  of  an  inditted  peer  is  not  properly  in  the 
court  of  the  lord  high  fteward,  but  before  the 
court  lad  mentioned,  of  the  King  in  parliament. 
In  the  court  of  the  high  fteward  he  alone  is  the 
judge  in  all  points  of  law  and  pradice  ;  the  peers 
F^flcr,  H2.     tryers   are  merely   judges,  of  the   fad,   and  are 

fummoned  t)y  virtvte  of  a  precept  from  the  hi<»h 
fteward,  to  appear  before  him  on  the  day  appoint- 
ed by  him  for  the  trial,  ut  ret  veritai  melius fciri 
poterit.     But  in  the  trial  of  a  peer  in  full  parlia- 
ment, or  before  the   King  in  parliament,  for  a 
capital   offence,  whether  upon  impeachment  or 
indidment,  every  peer  prefent  at   the  trial  votes 
upon   every   qnefticn  of  law  and   fa<ft,    and  the 
qudHon  is  carried   by  the  major  vote,  and  the 
flcward  lifts   rather  in   the  nature  of  a   fpeakcr 
pre    itrfipore^    a    chairman    of    t;he     court,    than 
the  judge  of  it ;  for  the  coUedlive   body  of  the 
peers  are  therein  the  judges  both  of  law  and  faft, 
and  the  high  fteward  hadi  only  a  vote  therein  ia 
3.  Inft.  «p.      fight  of  his  peerage.     The  prifoner,  when  brought 
^'V™,  'ly   to  the  bar,  is  to  be  arraigned  by  the  clerk  of  the 
Kayift.  4o<.     crown,  but  he  is  not  to  itifiu  on  the  ufual  ceremonv 
*-^*Tr.70i.    of  his    holding    up   his    hand;   and    after  tiic 
l\%]\^^l       prifoner  hath  pleaded  and  put  himfelf  upon  God 
and  his  peers,  the  King's  counfel  go  through  the 
evidence,  and  the  prifoner  makes  his  defence  by 
counfel;  after  which  he  is  taken  from  the  bar, 
and  the  lords  go  together  to  confider  of  their 
evidence  ;  and  when  a  majority   of  them,  being 
above  the  uumber  of  tzvche^  aK  agreed,  they  rc- 

tura 
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turn  to  the  place  of  trial,  and  the  lord  ftetvard 

demands  of.  them  one  by  one,  beginning  with  the 

fuijney  whether  the  perfon  arraigned  be  guilty  or  not,,jj,^^|^^p^^ 

guilty  ;  and  they  anfwer  one  by  one,  not  upon  their  594* 

oaths,  but  upon  their  honour  and  allegiances.    Noi.  ind.  4S. 

lord   of  any  other  country,   or  even  of  Scotland^ '"'!'  ^^' 

before  the  Union,  nor  of  Irdandy  nor  the  Jon  and<j°co"*ii7f' 

heir  apparent  of  any  peer,  or  any  other  man  what-*  Hawk.p.c- 

foever,  who  is  not  at  the  time  a  lord  of  parlia-^^^' 

ment,  hath  any  right  to  fuch  a  trial  in  this  kingdom. 

But  duchefles,  countcfles,  or  haronefles,  whether 

they  be  married  or  fole,  Ihall  be  tried  before  the 

peers  of  the   realm;  and  it  fcems  agreed  that  a*.inft,4i, s«^ 

queen  confort  or  dowager,  whether  Ihe  continue 

K)le  or  take  a  fecond  hufband  after   the  King's 

death,  be  he  a  peer  or  commoner ;  and  alfo  all 

peereffes  by  birth,  whether  they  be  fole  or  married 

to  peers  or  commoners ;  are  entitled  to  the  fame 

privilegesj    as   are    all    marchioneffes    and    vif» 

countefles.     It  was  determined  in  the  cafe  of  the 

Earl  Ferrers y  that  a  peer  indifted  of  felony  an<i'<^''» jy* 

murder y  and  tried  and   convifted  thereof   beforo*  7*^  *       • 

the  lords  in  parliament,  ought  to  receive  judg* 

ment  for  the  fame  according  to  the  provihons  of 

the  25.  Geo.  2,  c,  37.  and  alfo,   that  if  the  day 

appointed  by  the  judgment  for    the  execution^ 

(bould  lapfe  before  fuch  execution  done^  that  ^ 

new  time  may  be  appointed  for  the  executioHt 

either  by  the  high  court   of  parliament   before 

which   fuch    peer  ^  was   convifted  and    attainted, 

although  the  office  of  the   high  fteward  be  de-  Se^  the  Year. 

termined,  or  by  the  court  of  King's  Bench,  if  the^^»  '^  ^?*'' 

parliament   is   not   then    fitting,   and   the  record^' 

of  the  attainder  be  properly  removed  into  that  court. 

3,  The  Court  of  King*s  Bench  is  divided 
into  a  cr<m}n  fide  and  a  pleafide^  the  latter  of  whichi.  Ha!<vf|* 
we  have  abeady  confidered  in  a  former  part  of  "«'Co.*9i- 

i-^f  At  r  -i      y  '  '  Kaym.  103. 

this  Chapter.    On  the  crown  fide  this  court  is  en-|.Ro.Ab.*2j. 
trufted  with  the  higheft  jurifdiftion,  not  only  over4-Co-P«C,7i. 
all  capital  offences,  but  alfo  all  other  mifd^meanors^'  Bi,  cjili. 
wbatloever  of  a  pijblic  nature,  tepding  either  to  a  16a.       '  ' 

L 1  3  breach*;"^^'^-^^^- 
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breach  of  the  peace  or  the  oppreflion  of  tlit! 
fubjcdt,  or  to  the  railing  of  ta<5tion  controverfy  or 
debate,  or  to  any  manner  of  mifgovernment ;  fo 
that  whatfoever  crime  is  manifcltly  againft  the 
public  good,  it  comes  within  the  cognizance  of  this 
court,  though  it^o  not  direftly  injure  any  par- 
ticular perfon :  neither  can  any  pnvate  fubjc6l, 
who  has  not  forfeited  his  right  to  the  prote&ion  of 
the  law,  fuffer  any  kind  of  unlawful  viorlence,  or 
grofs  injuftice  againft  his  perfon,  libeity,  or 
poffeffions,  from  any  perfon  whatfoever,  without  a 
proper  remedy  from  this  court,  not  only  for 
•  fatisfaftion-  for  the  private  damage,  but  al(o  for 

.  the  exemplary  punilhment  of  the  offender :  neither 
is  it  neceffary,    in  a  profecution   for    any  fuch 
offence  in  this  court,  to  (hew  a  precedent  of  tho 
like  crime  formerly  puniftied  here  agreeing  with 
the  prefent  in  all  its  circumftances ;  for  this  court 
being  the  cuj}cs  morum  of  all  the  fubjcfts  of  the 
T.Bic.AH.5$i. realm,  whenever  it  meets  with  an  offence  contrary 
Cor.'Ljt.  7f.''  to  the  firft  principles  of  common  juftice,  and  ojf 
•  ***  ,        (dangerous  confequence  to  the  public   if  not  i;C' 
ftrained,  will  adapt  fuch  a  punilhment  to  it  as  Xs 
fuitable  to  the  heinoufnefs  of  it.     And  fo  high  a 
truft  doth  the  !aw  rcpcfc  in  the  juitice  and  in- 
tegrity of  this  court,  as  generally  to  leave  it  to 
the  difcretion  of  its  judges  to  inflift  fuch  fine  and 
jmprifonmem,  and  even  infamous  corporal  punifti'. 
ment  on  offenders,  as  the  nature  of  the  crime, 
confidered  in  all  its  circumftances,  Ihall  require; 
Vir^t  «V'     neither  doth  it  confine  them  to  the  life  of  their  own 
^•^^^iM^-^^prifon,    but  leaves    them  at   liberty   to  commit 
pwdwidl^j?!  offenders  to  any  prifon  in  the  kingdom  which  they 
(hall  think  molt  proper,  and  doth  not  fuffer  any  other 
court  to  remove  or  bail  any  perfon  condemned  to 
imprifonmem  by  them.     Ihto  this  court,  alfo>  all 
indictments  from  all  inferior  couns  may   be  rc- 
S^c6.n.?.c  6.  moved  by  writ  of  certiorari^  and  either  tried  at  bar 
Saver,  16. 1*7.  or  at  niji  prtjfSy  by  a  juiy  of  the  county  out  of 
^.  Salk.  396.  y^j^i^^h    the   indiftment  is  brought.     This  coun 
78^.116*.      alfo  hath    not  only  power  to  reverfe  erroneous 
judgments  givea  by  inferior  fourts,  but  alio  to 

punifl^ 
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|>\jni(h  all  inferior  maglftratcs  und  all  ofFicers  of. ' 
juftice  for  all  wilful  and  corrupt  abufes  of  their  au-r- 
thority  againft  the  known,  obvious,  and  common 
principles  of  national  juftice ;   but  not  for  mere 
miftakes  which  an  honeft,  well-meaning' man  niay-Lofi,  55. 
innocently  fall  into.     The  judges  of  this  court  are 
the  fuprcme  coroners  of  the  kingdom,  fovereign 
jullices  of  oyer  and  terminer  and  general  gaol  de- 
livery, and  of  eyre,  and  principal  confervators  of  ... 
the  peace  ;  and  being  the  principal  court  of  cri- 
minal jurifdidtion,   the  coming  of  the  court  of^  jj  q^„;,^^ 
King's  Bench  into  any  county  fufpends  the  power ».  B«rr.  1041; 
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of  all  former  commiflions  of  oyer  and  terminer 
and  general  gaol  delivery  :  but  by  2  c.  Geo.  3.  €• 
18.  a  particular  provifion  is  made  wr  the  feffiona-Kawk-P-C^ 
of  oyer  and  terminer  and  general  gaol  delivery '<'• 
holden  at  Newgate  for    the  county  of  Middlejex. 
When  this  court,   whofe  jurifdiftion  is  origmal 
and  inherent,   extending  all  over  England,  pro- 
ceeds on  an  offence  committed  in  the  fame  county 
wherein  it  fits,  the  prorefs  may  be  made  returnable   *    "" 
immediately  ;  but  when  it  proceeds  on  an  offence 
removed  by  certiorari  from  another  county,  there  5;  ^<**  "*• 
muft  be  fifteen  days  between  the  teje  and  the  rc-j.^'i^J^'^J^** 

turn  of  every  procefs,  i.  Sid.  7a. 

< 

4.  The  Court  of  Chivalry,  when  held  before 
the  Lord  High  Conftable  of  England,  jointly  with 

the  MarihaU  is  a  court  of  criminal  jurifdiftion^- ^^- ^*^* 

oven  pleas  of  life  and  member  arifing  in  matters  \,  Com.  Dip.* 

of  deeds  of  arms  and  war,  as  well  out  of  the  realm  599- 

as  within  it        The  office  of  high  conftable  of  J;*^'^'^*^*^ 

England,    which  Was  anciently  hereditary,    being 

efteemed  too  extenfive  an  authority  to  be  fiifely^/jj^'ft//*  ^ 

intrufted  in  the  hands  of  a  lubjcd:,  is  now  oilly  Madox,  27.%' 

created  pro  hdc  vice  at  coronations  and  the  like  ; 

and  indeed  the  criminal  as  well  as  civil  jurifdiftibn 

of  this  court,    being  reftrained  by  divers  adts  of^jl^*?));*^^^ 

Parliament,  is  now  lallen  into  entire  difufe.  i.Hcu.^ciV 

Co.  Lit.  391, 

5.  The  High  Court   of   Admiralty,  held^* 
before  the  Lord  High  Admiral  oi  England,  or  his4,Bi.Coro.a6». 

L 1 4  deputy,  4-  inft.  1 34- 

i47. 
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deputy,  ftylcd  the  Judge  of  the  Admiralty,  is  a 
court  not  only  of  civil  but  of  criminal  jurifdiclioa 
alfo,  and  hath  cognizance  of  all  crimes  and  of** 
fences  committed  either  upon  the  fea,  or  on  the 
coafts  out  of  the  body  or  extent  of  any  Englilh 
county;  and  by  15.  Rich.  2.  c.  3.  of  death  and 
mayhem  happening  in  great  fliips  being  and  ho» 
vering  in  the  main  dream  of  great  rivers  oelow  the 
bridges  of  the  fame  rivers.  The  crime  of  piracy 
alfo  1$  within  the  cognizance  of  this  court ;  and  it 

aSirChailet  is  faid,  that  if  conimitted  by  any  perfon,  native  or 
iP-^^ foreigner,  with  whofe  country  we  arc  in  amitv, 

tothejuf7,  j^  r        J  1/ ^i.      •       1 

Old  Bailey,    trade,  or  correlpondence,  whether  m  the  narrow 
Admiralty      or  Other  feas,  Mediterranean,  Atlantic,  Southern, 
^^J^"j'  '     or  any  branchc3  thereof,  cither  pn  this  or  the  other 
0de  of  the  Line,  it  is  within  the  cognizance  of  this 
court.    By  28.  Hen.  8.  c.  15.  all  felonies  and  rob- 
beries upon  the  fea,  within  the  jurifdiflion  of  the 
admiralty,  Ihall  be  inquired,  tried,  heard,  deter- 
mined, and  judged,  in  fuch  (hires  and  places  in 
5,  Sc.  Tr.  V  the  realm  as  (hall  be  limited  by  the  King's  cora- 
j! JW.^.?!* '"i®^"'  in  like  form  and  condition  as  if  fuch  of* 
fence  bad  been  committed  or  done  in  or  upon  the 
^nd ;  and  fuch  commiflion  (hall  be  had  under  the 
GREAT  SEAL  dircfted  to  the  admiral  or  his  deputy, 
and  ta  three  or  four  fuch  other  fubftantial  perfons 
as  (hall  be  named  by  the  lord  chancellor,  among 
whom  two  common  law  judges  are  ccnilantly  ap- 
pointed, who,  in  efFeft,  try  all  the  prilbners ;  the 
indictment  being  fir(t  found  by  a  grand  jury  of 
twelve  men,  and  afterwards  tried  by  another  jury, 
as  at  common  law,    This  is  now  the  only  method 
of  trying  marine  felonies  in  THE  COURT  of  admi- 
ralty J  the  judge  of  the  admiralty  ftill  prefiding 
therein,  juft  as  tl;^  lord  mayor  prefides  at  the  fd- 
fipns  in  London.    By  30^  Gep.  a.  c,  25.  §  20.  a  fel- 
^  J.    fion  of  oyer  and  terminer  and  gaol  delivery  for  the 
Sfa»  ut^hc  *  trial  of  offences  committed  on  the  high  feas  within 
CrowD,  159-  the  jurifdiftion  of  thp  admiralty  oiBjigland^  (hall  be 
held  twice  at  leaft  in  every  year,  that  is  to  fay,  in  the 
R»oath5  of  Mmb  dX^  Q^obif^  jp  every  year,  at 
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Juftice  Hall,  in  the  Old  Bailey,  London j  or  in  fucH 
ether  pUces  within  Emgland  as  the  lord  high  ad- 
miral, or  commiffioners  for  executing  the  ofEce^ .  . 
or  any  three  or  more  of  them,  by  writing  under 
their  hands,  directed  to  the  judge  of  the  court 
of  admiralty  for  the  time  being,  Ihall  appoint- 

6.  The  Court  of  Assises,  jiffifaj  from  ihc^^  Lk.  15% 

vord  qffideo.  which  fignifies  to  affociate  or  fit  to- ^i?!!^ ' 
,'♦'.'  ,  o    .  474- 

gether,  is  a  court  wherem  the  twelve  judges,4«  inft.  i5«- 

viz*  the  judges  of  the  courts  of  King's  Bench,  3*Bi*Com-5^*^ 

Common  Pleas,  and  the  Barons  of  the  Exchequer,   ' 

are  empowered  to  try,  twice  in  every  year,  in  their  - 

xefpedive  circuits,  all  caufes,  civil  and  criminal, 

in  every  county  of  England ^  except  only  London 

and  Middlefex.     Thefe  circuits  are  fix  in  number, 

to  each   of   which  two  judges   are    appointed^ 

For  Wales  there  are  four  circuits,  including  what 

is  called  the  Chefter  circuit;  and  by  18.  Eliz*  c. 

8.  the  King  is  authorized  to  appoint  two  perfons 

J  earned  in  the  laws  to  be  judges  in  each  of  thp 

Welch  circuits.    The  judges  upon  thefe  occ4fions 

fit  by  virtue  of  five  feveral  commiffions : —  1 .  The 

commiflioa  of  Aflife,    which  is  directed  to  the 

judges  and  clerk  of  aflife,  to  take  aflifes;  that  is^ 

to  take  the  verdidt  of  a  peculiar  fpecies  of  jury 

called  an  affife,   and  fummoned  for  the  trial  of 

landed  difputcs.      2.  The  v/rit  of  nifi  prius,   the 

nature  of  which  we  have  already  defcribcd.     3.  A 

commiflion  of  oyer  and  terminer.    4.  A  commif- 

Jion  of  g^ol  delivery ;  and,  5.  The  commiflion  of 

the  peace. 

7.  AC^URT  OF  Oyer  aijd  Terminer,  that, is,  Wood.  ^ 
to  hear  and  deteonine,  is  conftituted  by  the^'^'*^^^' 
King's  commiflion  for  this  purpofe,  direftedto  two 

pf  the  judges  of  the  fuperior  courts,  and  many 
other  gentlemen  of  the  county  ;  but  as  the  judges 
only  are  of  the  quorttm,  the  refl:  cannot  ad  without 
at  lead  one  of  the  judges  being  wich  them.  By 
virtue  of  this  comtniffion  they  are  empowered  to 
^'  fn^uiu,  haff  gnd  ieUrmint^*  all  treafons^   fe- 

Ipnic^t 
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Ionics,  and  mifdemeanorsy  (b  that  they  can  onljr 
proceed  on  an  indiftment  found  at  the  fame 
ojflifes;  for  they'muft  firft  enquire  by  means  of  the 
grand  jury  or  inqueft,  before  they  are  empowered 
to  hear  and  determine  by  the  help  of  the  petty  jury. 
But  by  being  alfo 

ITSif  ctm.*        ^*  ^  CotTRT  OF  G AOL  DfiLivErY,  thcy  are  em- 

167.  powered   by  the  commiflTion  of  gaol  delivery  ro 

i;  Hawkins,  deliver  every  prifoner  who  fliall  be  in  the  gaol  when 

Ouwn,  31.    the  judges  arrive  at  their  circuit  town,  whenever 

indifted,  or  for  whatever  crime  committed ;  fa 

Sec  the  Arpu-that  One  way  or  other  the  gaols  are  cleared,  and  all 

ftf Md  thc"°  off^^ders  tried, puniQied, or delivered,twicein every 

Judgment  of  year.     Sometimes  alfo,  upon  urgent  occafions,  the 

the  Court  in   King  iffues  a  fpecial  or  extraordinary  commiffion 

Ebc^czcr Plat,  ^^  ^^^  ^^^  terminer  and  gaol  delivery^  confined  to 

Cafes inCrownthofe  offences  which  ftand  in  need'  of  immediate 

Law,  163.      enouiry  and  punifhment.     By  the  8.  Rich.  2.  c.  2. 

and  33.  He?i.  8.  c.  24,  no  perfons  could  be  jufticcs 

of  aflife   or  gaol  delivery    in  any  county  where 

'born,  under  a  penalty  of  one  hundred  pounds ;  but 

by  12.  Geo.  2.  c.  27.  the  chief  juftice  and  juftices 

of  either  bench,  the  chief  baron  and  other  barons 

of  the  exchequer,  and  any  other  perfoti  learned  in  the 

law,  may  excrcife  the  office  of  juftice  of  05'er  and 

terminer  or  gaol. delivery  in  any  county  for  which 

he  is  appointed,  notwithftanding  his  having  beeq 

born  or  inhabiting  within  fuch  county. 

Wood,  Inft.        9.  The  Session  op  the  Peace  is  a  court  of 

J77.  record  held  every  quarter  of  the  year,  in  every 

b-Tc.  19.      county,  before  two  or  more  juftices,  one  of  them 

4-  Bi.  Com.  to  be  of  the  qitorum^  for  the  execution  of  the  au- 

^^'*  thority  given  to  them  by  the  commiffion  of  the 

peace,    and  by  feveral   afts  of  Parliament.     In 

fome  of  the  counties  the  juftices  divide  the  (hire 

into  three  or  four  parts,  and  keep  four  feveral  fef- 

fions  in  each  part.     By  2.  ^en.  .5.  ft.  f .  t.  4.  the 

quarter  feiTidfts  is  ajppomtcd  to  be  kept  in  the  firft 

week  after  Mjchaeimas-D^^   in  the  firft  week  after 

Epiphany ^  in  the  firft  we<^  after  die  clofr  of  Eafer, 

aad 
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and  in  the  week  after  tkc  ^ranjlation  of  Thomas  h 
Bucket  J  and    oftener  if  need  be.      In  London  and 
Middlefcx  {a)  therefore,  they  arc  held  eight  times  <«)  See  the  14, 
in  the  year,  and  in  many  counties  are,  by  cuftom,  ^^R-  ^*  ^-  4- 
kept  at  different  times  than  thofe  the  ftatute  ap-  t.^tT9^%i%. 
points.    The  place  for  keeping  the  quarter  feffions  ^^s- 
in  the  county,  is  ufually  in  one  of  the  principal 
towns  in  the  county,  according  to  the  difcretionof 
chejuftices.     This  being  agreed  on,  the   feliions 
ought  to  be  warned  by  warrant  of  two  or  more  of  ^^*^**  ^"^* 
the  juftices,  diredted  to  the  Iheriff,  thereby  com'-  t^Ld.  Ray, 
manding  him  to  fummon  a  ieflion  of  the  peace,  >«38. 
to  return  a  grand  jury  before  them  or  their  fcllow- 
juftices,  at  a  certain  day  and  place,  and  to  give 
notice  to  all  llewards,  conftables,  and  bailiffs  of 
liberties  to  attend;  and  fuch  a  precept  by  any  two 
fuch  juftices  cannot  be  fuperfeded  by  any  of  their 
fellows,  but  only  by  writ  out  of  Chancery.     The 
jurifdidlion  of  this  court,  by  34.  Edw.  3.  c.  i.  ex- 
tends to  the  trying  and  determining  all  felonies 
and  trefpaffes  whatfoever,  though  they  feldom,   if 
ever,  try  any  greater  offence  than  fmall  felonies 
within  the  benefit  of  clergy;    their   commifSon Wo<^, 47f* 
providing  that,  if  any  cafe  of  difficulty  arife,  they  ' 
(hall  not  proceed  to  judgment  but  in  the  prefence 
of  one  of  the  juftices  of  the  courts  of  King's  Bench 
or  Common  Pleas,  or  one  of  the  Judges  of  affife,  4-  Bi.  taek,^ 
aijd  therefore  murder  and  all  capital  felonies  are*^'* 
ufually  remitted  to  the  affifes.    There  are  alfo 
many  offences  which  by  particular  ftatutes  ought 
to  be  profccuted  in  this  court,  as  offences  relating 
to  the  game,  highways,  alehoufcs,    baftards,  th^ 
poor^   vagrants,    fcrvants,  apprentices,  &c.   &c. 
\>\M  they  cannot  try  any  new-created  offence  with-p  ^'j ^^^^7^* 
out  exprefs  power  given  them  by  the  ftatute  which  Ld.Ray,ii44« 
creates  it.      This  court,  befides  entertaining  trials 
upon  TRAVERSES,  that  is,  where  the  party  takes 
iliue,  or  denies  the  chief  matters  of  the  charge,  or  . 
the   point  of   the    indictment,    may   alfo   make  Wood't  luft. 

ORDERS  upon  the  hearing  of  complaints ;  and,  \iilV      , 

dilobeycd,   may  bind   the  dehnquent  to   appear  185. 
f^ad  anfwer  the  contempt,  or  may  immediately  *•  ^n*-  5*^^* 

commit  ^      '  '^** 
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commit  him  to  prifon,  until  he  pay  due  obedienca 

to  its  authority.     But  an  order  of  the  quarter  (cC-' 

lions,  as  well  as  an  indi<ftment  there  fountl^  may 

be  removed  into  the  King's  Bench  by  writ  of  trr* 

tiorari,  and  qualhed  for  infufficicncy,  unlefs  the 

right  to  this  writ  be  fpecially  taken  away,  as  it 

is  in  fome  inftances  by  the  Icgillature,  and  the 

final  determination  of  the  matter  left  with  the  court. 

There  are  (bmetimes  kept  a  fpecial  or  petty  feffion 

by  a  few  juftices  for  the  more  fpeedy  difpatch  of 

the  bufinefs  of  the  neighbourhood;  or  for  licencing 

alehoufes,  taking  the  accounts  of  the  overfeers  of 

fa)  On  aniic  the  poor  (j),  &c.     By  22.  Geo.  2.  c.  46.  §  14.  No 

for  an  infor-    rlerk  Qf  ^jjg  peao«  Of  his  deputy,  or  under-fheriif 

5S?.*y4^Tor  ^r  ^is  deputy,  fhall  aft  as  a  lolicitor,  attorney,  or 

appointing      agent,  at  any  general  or  quarter  feflions  for  the 

^'^'^^^houfe^it  ^o^^^y  ^^  pla^e  where  he  (hall  execute  fuch  office, 

fcemed  lo  be    Under  the  penalty  of  fifty  pounds.     In  moil^corpoi 

the  opinion  of  ration  towns  there  are  quarter  feffions  kept  before 

$^,'^^.*^*  juftices  of  their  own,  within  their  refpedkive  limits; 

Geo.  3.  that    and  they  have,   with   very  few  exceptions,   the 

*^*t{"m!jcihc  ^^^^  authority  as  the  general  quarter  feffions  of  tIjQ 

api*i»tment     COUnty. 

at  a    PETTY    SESSIONS.  MSS. 

4.  Bk  Cora.       10.  The  Sheriff's  Tourn,  or  rotation,  is  a 

Mirror  of      court  of  record,  held  twice  every  year,  within  a 

jdftjces,  ch.  I.  month  after  Eiijler  and  MichaelmaSj  before  the  (heriif 

fca.  13  and  16.  jj^  different  parts  of  the  county  ;  being;  indeed  onlv 

4.  inft.  a6o.    the  turn  of  the  llienn  to  keep  a  court-leet  in  each 

••Co.  38-       refpeclive  hundred.  • '  This  court  is  intended  to 

•^  aw  .  .    .  ^.g^j-^j-g  ^Yit  common  grievances  within  the  county ; 

and  although  its  power  is  confiderably  abridged  hy 

M^gnaChartajC\\?i\>.  17.  and  by  i.  Edw.  4.  c.  2.  itftill 

continues  a  court  of  record,   and  may  impofe  a 

fine  on  all  fuch  as  are  guilty  of  any  contempt  in 

the  face  of  the  court. 

a.Htwk.P.c.       IX.  The  Court  Lket,  or  View  of  Frank 
»ia«"^  Pledge,  is  a  court  of  record,  holden  once  a  year 

4.  Bl.  Cora.     ^^^  ^^^  oftener,  and  having  the  fame  jurifdidtion 

Fiach.  *4<.    within  fome  particular  precinft  which  the  Iheriff's 

tourn  hath  in  the  county.     It3  original  intent  was 

tf 
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to  view  the  frank  pledges,  that  is,  the  freemen 

within  the  liberty,  to  oblige  all  within  its  jurif- 

diftion  to  attend  and  take  tlie  oath  of  allegiance, 

and  to  prefent  by  jury  all  crimes  within  the  diftrift. 

Bur  the  bufmefs  both  of  the  tourn  and  the  leet  s.Htwk.P.C 

hath  of  late  years   declined,   and  fallen  on  the  =i«5wVi  iwir*. 

quarter  feflions. 

11.  The  Court  of  the  Coroner  is  a  court  of  w^^^',  inf^. 
record  to  enquire,  by  means  of  a  jury  or  inqucft,  488. 
where  any  one  comes  to  a  violent  death,  by  felony  p5"°^f*th'* 
or  mifchance;  but  the  jurifdidtion  of  the  coroner  Crown,  51, 
is  confined  entirely  to  homicide,  and  does  not  ex-^®^^'*P'"»«>^ 
tend  to  any  othc;r  felony ;  and  even  this  inquifition  4^^,.  '^°^°* 
can   only  be    taken  fuper  vifum  corporis.     By  the  »•  'nft.  3», 
^.Edzv.il  commonly  called  the  ftatute  2)^  O^r/e?^*,^'*^''"** 
Coromtorlsy   it  is  enaded,    ^*  that   the    coroner,  a,  Hawk.P.C, 
**  upon    information,    (hall    go    to    the   places  75* 
**  where    any   be   flain,    or    fuddenly   dead   orj^  ""^*    ^^' 
**  wounded,  and  fhall  forthwith  command  four  (rf*- Strange,  za- 
**  the  fiext  towns,  or  five  or  fix,  to  appear  before 
**  him  in  fuch  a  place  ;  and  when  they  are  come 
**  thither,  the  coroner  upon  the  oath  of  them  (haU 
'*  inquire  (a)  in  this  manner;  that  is,  to  wit,  if  they  /^m^  :« .« . 
**  know  where  the  perlon  was  flajn,   whether  it  quifition /«/i/r 
**  were  in  any  houfe,  field,  bc4,  tavern,  or  com- ^^^*'^*^'^» 
*^  pany,  and  who  were  there.     Ltikewifc  it  is  to i^rdf^n^ihe"' 
be  inquired  who  wejre  culpable,  either  of  the  aft  "F'^n  »  « 
or  of  the  force,  and  who  were  prefent,  either!?""*^?,  a*  n 
men  or  women,  and  of  what  age  foever  they  be  quaihcd.  u 
•*  be  (if  they  can  fjpeak,  or  have  any  difcretion).  ^^^  ^  '^ 
'*  And  how  many  foever  be  found  culpable  by  in-i^^^at 
quifition  in  any  of  the  manners  aforefaid,  they ^««ft  >o  Romia 
(hall  be  taken  and  delivered  to  the  fhcriff,  and  J^^^J*;^,^ 
**  fhall  be  committed  to  the  gaol:  and  fuch  as 
be  founden,  4nd  be  not  culpable,  fhall  be  at- 
tached until  the  coming  Or  the  juftices,  and 
their  names  Ihall  be  written  in  the  coroner*^ 
rolls.      If  it  fortune  any  fuch  man  be  flain 
^*  which  IS  found  in  the  fields  or  in  the  woods, 
**  firft  it  is  to  be  inquired,  whether  he  were  flain 


€€ 
€C 


€€ 
€€ 


€€ 


^^5  COURTS      OP      JUSTtCE. 

^'  in  tlic  fame   place  or  not ;    and  if  he  were 
The  feverai   ^^  brought  and  laid  there ;  they  (hall  do  as  much 
matters  enu-  .««  as    they    €aji     to    foUow    their     fteps     that 
which  it  u  the  *^  brought  the  body  thither,   whether  he   were 
duty«f  cmro-  ^*-  brought  upon  a  horfe,  or  in  a  cart.     It  (hall  be 
^^^J^'^^^^^'^V inquired  alfo,  if  the  dead  perfon  were  known, 
ner  in  which  ^^  or  elfe  a  ftrangcr,  and  where  he  lay  the  night 
^atinquifiiion<«  before;  and  if  any  be  found  culpable  of  the 
^^*  *^°'**  murder,  the  coroner  Ihall  immediately  go  unto 
%.  hLcI  57*'  "  ^is  houfe,  and  fhall  inquire  what  goods  he  hath, 
Umfrevillc't    *'  and  what   corn  he  hath  in  his  grange ;  and  if 
f.^rsi^?*  •*  hebe  a  freeman,they  fhall  inquire  how  muchland 
•iHawk.P.'c."  he  hath,  and  what  it  is  worth  yearly,  andfurcher, 
^^'  **  what  corn  he  hath  upon  the  ground.    And  when 

they  have  thus  inquired  upon  every  thing,  they 
fhall  caufe  all  the  land,  corn,  and  goods,  to  be 
**  valued,  in  like  manner  as  if  they  fhould  be  fold 
incontinently,  and  thereupon  they  (hall  be  de- 
livered to  the  whole  townihip,  which  (hall  be 
anfwerable  before  the  juftices  for  all.      And 
•*  likcwife  of  his  freehold,  how  much  it  Is  worth 
•*  yearly  over  and  above  the  fervice  due  to  the 
^'  lords  of  the  fee,  and  the  land  fhall  remain  in  the 
**  king's  hands,  until  the  lords  of  the  fee  have 
**  made  fine  for  it.     And  immediately  upon  thel'e 
things  being  inquired,  the  bodies  of  fuch  per- 
fons  being  dead  or  (lain  fhall  be  buried. — In 
like  manner  it  is  to  be  enquired  of  them  that 
•*  be  drowned,  or  fuddenly  dead  ;  and  after  fuch 
^*  bodies  are  to  be  feen,  whether  they  were  fo 
*'  drowned  or  (lain,  or  ftrangled,  by  the  (ign  of  a 
**  cord  tied  ftrait  about  their  necks,  or  about  anjr 
^*  of  their  members,  or  upon  any  other  hurt  found 
^  upon  their  bodies,  whereupon  they  fliall  pro^ 
^*  ceed  in  the  form  abovefaid  ;  and  if  they  were 
*^  not  (lain,  then  ought  the  coroner  to  attach  the 
*^  finders,  and  all  other  in  company.** 

The  coroner  *«  Also,  all  wounds  ought  to  kc  vicw^ed, 
viponinquiri.  <<  the  length,  breadth,  ^nd  deepnefs,  and  with 
the  nature  of  ^'  what  weapons,  and  m  what  part  ot  the  body  the 

tbewoundi&c<.'«  *'   WOUSd 
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**  wound  or  hurt  is,  and  how  many  be  culpable,  Holt,  167: 

**  and  how  many  wounds  there  be,  :^nd  who  gave  ,.^Haic,  411. 

**  the  wounds ;  all  which  things  mufl  be  inroUed  ».  Hale,  6», 

**  in  the  roll  of  the  coroners.     Alfo  horfes,  boats, 

**  carts,  ££?r.  whereby  any  are  flain,  that  properly 

•*  are  called  deodands,  Ihall  be  valued  and  deli- 

*^  vered  unto  the  towns  as  before  is  faid." 
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And  by  3.  Hen.  7.  c.  !•   *^  After  the  felony  T^«  "»^«»<»- 
found*  the  coroners  (hall  deliver  their  inquifition  ^^cd  colic' 
afore  the  juftices   of    the   next  general  gaolaffizw. 
delivery,  in  the  (hire  where  the  inquifition  is  *-.Hawk;P.C^ 
taken  ;  the  fame  juftices  to  proceed  againft  fuch  ^'*  ^* 
murderers  if  they  be  in  the  gaol,  or  elfe  the 
fame  juftices  to  put  the  fq.me  inquifitions  afore 
the  King  in  his  bench.     And  if  any  coroner  do 
not  in  fuch  manner  certify  his  inquifition,  \\% 
fliall  forfeit  an  hundred  (hillings." 


Also  it  is  enaded  by   i.  &  2.  Vhil.  &?  Mary^  Coroner fliall 
c-  13.  *^  That  every  cgroner,  upon  any  inquifition  lakcdcpofitioa 
**  before  him  found,  whereby  any  perfon  or  per-  °^r*7i"°^^^'^** 
•^  fons  Ihall  be  indifted  for  murder  ormanllaugh-  bindthemovcr 
•*  ter,  or  as  acce(rary  or  acccflaries  to  the  fame,  ^9  ^Pi^?*"  ■«** 
**  before  the  piurder  or  manflaughter  committed,  ^'^*  ^^'  *"**' 
'^  (hall  put  in  writing  the  efte<fl  of  the  evidence 
•^  given  to  the  jury  before  him,  being  material  ; 
•*  and  (hall  bind  all  fu^i   by  recognizance  or 
•*  obligation,  as  do  declare  any  thing  material  to 
•*  prove  the  fame,  to  appear  at  the  next  general 
•4  gaol  delivery  to  be  holden  within  the  county, 
**  city,  or  town-corporate,  where  the  trial  thereof 
•*  (hall  be,  then  and  there  to  give  evidence  againft 
•*  the  party  fo  indifted  at  the  time  of  the  trial ; 
**  and  fhall  certify  as  well  the  fame  evidencfc,  as 
**  fuch  bond  or  bonds  in  writing,  as  he  (hall  take, 
^*  together    with   the   inquifition   or   indicflment 
**  before  him  taken  a'nd  found,  at  or  before  the 
•*  time  of  his  faid  trial  thereof  to  be  had  or  made, 
**  And .  in  cafe  any  coroner  (hall  offend  in  any 
*^  thing  contrary  to  the  true  intent  and  meaning 
y  of  this  aft,  the  juftices  of  gaol  delivery  of  the 

''  lhire>. 


^t|  C-OtJRTS     OP     JVSttCE. 

"  (hire,  city,  town,  or  place,  where  fuch  offenue 
*^  fhall  happen  to  be  commitfed,  upon  due  proof 
*^  thereof,  by  examination  before  them,  (hall  for 
'^  every  fuch  offence  fet  fuch  fine  on  every  fuch 
**  coroner  as  they  (hall  think  meet,  and  edreat 
*^  the  fame,  as  other  fines  and  amerciaments  alTeiTed 
**  before  juftices  of  gaol  delivery  ought  to  be.*' 


roScTnr*      ^^^  ^^  ^^  enafted  by  i.  Hen.  8.  c.  7.  **  That  if 
i^       neg-  if  ^^^y  coroner  (hall  not  endeavour  hmifelf  to  do 

Salk,  377.  **  his  office  upon  any  perfon  dead  by  mifadven- 
tew»gc,49-    **  ture,  he  (hall  forfeit  fony  (hillings/* 

Penalty  onco-  And  it  is  further  enadlcd  by  25.  Geo.  2.  c.  zgS  6. 
rooersbcU^  fc  That  if  any coronerwhoisHOt appointed bvvirtuc 
tonioii.  01  an  annual  election  or  nommation,  or  whofc 

Sinmgc,99.  ^^  officc  of  coroncr  is  riot  annexed  to  any  other 
**  office,  (hall  be  lawfully  convifted  of  excortioDi 
^*  or  wilful  negleft  of  his  duty,  or  mifdemeanor 
*^  in  his  office,  it  fliall  be  lawful  for  the  court  *- 
*'  before  whom  he  (hall  be  fo  convi&ed,  to  ad- 
•'  judge  that  he  (hall  be  removed  from  his  office; 
and  thereupon  if  fuch  coroner  (hall  have  beea 
elefted  by  the  freeholders  of  any  county^  a  writ- 
(hall  i(rue  for  the  amercing  him  from  his  office, 
and  electing  another  coroner  in  his  flead,  in  fuch 
manner  as  already  direfted  by  law ;  and  if  the 
"  coroner  fo  convided  (hall  have  been  appointed 
"  by  the  lord  or  lords  (5f  any  franchife  or  liberty, 
•*  or  in  any  other  manner  than  by  the  election  of 
•  *  the  freeholders  of  any  county,  the  lord  or  lords 
of  fuch  liberty  or  franchife,  or  the  perfon  qr 
perfons  intitled  to  the  nomination  or  appoint- 
ment of  any  fuch  coronej,  (hall,  upon  notice 
of  fuch  judgment  of  amercal,  nomiixate  and 
appoint  another  perfon  to  be  coroner  in  his 
••  (lead/* 


<c 
u 
ic 


€€ 
€i 
€i 


4BUCom.275.        13-  ThE  CoURT  OF  THE  ClERK  OF  THE  MaR- 

f,}^^\:^Vk  K^ET  is  incident  to  every  fair  and  market  in  the 
kingdom,  to  punifti  mifdemeanors  therein ;  as  a 
court  of  Piepowder  i^  (q  determine  all  difputes 

relating 
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tclatingto  private  or  civil  property.  The  principal  Wood's  inft. 
objedofthe  jurifdidion  of  this  court  is,  to  enquire  ^®A 
ot  weights  and  mealures,  whether  they  arc  accord-  aa.Car.i.c.s. 
.  ing  to  the  King's  ftandard  or  no.  23.Car.2.c.i2, 

14.  The  Steward*s  Court.     By  3.  Hen.  7.  Co.  P.  c.  37. 
c.    14.  it  is  ordained,    that    the    fteward,    trca- ^**;  ^"'•.♦^^- 

A,    I  nil     I  9 1 

lurer,  and  comptroller  of  the  King's  houfe,  for 
the   time    being,    or    one    of  them,    have   full 
iimhority  and  power  to  enquire  by  twelve  fad  and 
difcrcet  perfons  of  the  cheque-roll  of  the  King's 
houfehold,    if  any  fervant   admitted   to   be    his 
fervant,  in  his  houfe  fworn,  and  his  name  put  inro 
the  cheque-roll  of  his  houfehold,  whatfoever  he 
be,  ferving  in  any  manner,  office;  or  room,  re- 
puted, had,  and  taken  under  the  ftate  of  a  lord, 
make  any  confederacies,  compaflings,  confpiracies, 
br  imaginations,  with  any  perfon  or  perfons,  to 
deftroy  or  murder  the  King,  or  any  lord  of  this 
realm,  or  any  other  perfonfworn  of  the  King's  coun- 
cil, or  fteward,  treafurer,  or  coniptroller  of  the 
King's  houfe  ;  that  if  it  be  found  before,  the  faid 
ileward  for  the  time  being,  by  the  faid  twelve 
'  fad  men,  that  any  fuch  of  the  King's  fervants  as  is 
aboTcTaid  hath  confcdered,  corapaffed,  confpired, 
or  imagined  as  is  abovefaid,  that  he  fo  found  by 
that  inquiry  be  put  thereupon  to  anfwer,  and  the 
fteward,  treafiirer,  and  comptroller,  or  ariy  two  of 
them,  have  power  to  determine  the  fame  matter 
according  to  law.    And  if  he  put  him  in  trial,. 
that  then  it  be  tried  by  other  fad  twelve  men  of 
the  fame  hdufehold,  and  that  fuch  mifdoers  have 
tko  challenge  but  for  malice.    And  if  fuch  mif- 
doers be  found  gviity,  xht  faid  ofience  (hall  bo 
adjudged  felony. 

'  *  »  

X5.  The  Court  of  tiIe  Lord  Steward  of^-^^^^'"-*:^* 
V  THfiKiNG'sHotisEHOLD,  or  (in  his  abfence)  of  the  *" "    '^* 

treasurer,    comptroller,    AND  STEWARD  OF 

THE  MARSHALSEA.  This  court  is  cftablifhed to  en- 
quire of,  hear,  and  determine  all  treafons,  mifprifions 
—  m  trcafon^urders,  manflaughters,  bloodfhcd,  and 

M  m  gthcr 


530 


COURTS     OF      JUSTICfi. 


other  malicious  ftrikings,  whereby  blood  (hall  be 
(hed  in  any  of  the  palaces  or  houfes  of  the  King,  or  in 
any  other  houfe  where  the  royal  perfon  (hall  abide. 
The  method  of  proceedings,  which  muft  be  both 
by  a  grand  and  petit  jury,  as  at  the  Common 
Law,  and  the  pimilhment  on  conviftion,  are  verj' 
*;^*^r'^^*  minutely  described  by  the  ftatu'te  of  77.  Hen.  S. 

of  the  Crown,  /  i  •    i      i  •  i  •    j      r  •      -ri-n- 

9.  c,  12.  by  which  this  new  kind  or  jurifdiction  was 

4.  Co.  45-       ereded ;  but  the  aft  being  in  the  affirrtiative,  doth 

o.    Dt.5i-    ^^^  exclude' the  jurifdiftion  of  the  King's  Bench, 

nor    of    commimoners  of  oyer    and    terminer. 

**  But,"  fays  Lord  Hide ^  **  I  never   knew  but  of 

^*  one  fcflion  held  on  this  ftatute." 

4'Bl.Com.477«      16.  The  Chancellor's   Court    is   a    court 
belonging  refpeftively  to  the  univerfities  of  Oxfori 
and  Cambridge y  which  had  authority  to  determine  all 
criminal  offences  or  mifdemeanors  under  the  degree 
of  treafon,  felony,  or  mayhem,  wherein  a  privi- 
leged perfon  was  one  of  the  parties ;  but  this  jurif- 
diftion  is  now,    by  a  particular  charter,  dated 
7.  June  J  2.  Hen.  6.  confirmed  by  13.  Eliz.  c.  29, 
committed  to  the  court  of  the  lord  high  fteward 
of  the  univerfity.    When,  therefore,   an  indiA- 
ment  is  found  at  the  aflizes,  or  elfewhere,  agsunil 
any  fcholar  of  the  univerfity,  or  other  privileged 
perlon,  the  vice-chancellor  may  claim  the  cogni- 
zance of  it ;  and  if  allowed,  it  then  comes  to  be 
tried  in  the  high  fteward's  court.     But  the  in- 
diftnient  muft  firft  be  found  by  a  grand  jury,  and 
then  the  cogni2:ance  claimed ;  for  it  cannot  pro- 
ceed originally  to  enquire^  but  only,  after  inquefl 
in  the  Common  Law  courts,  to  hear  and  ditermiMi. 
When  the  cognizance  is  allowed,  if  the  offence  j 
be  a  mifdemeanor  only,  it  is  tried  in  the  chancel- 
lor's court  by  the  ordinary  judge.     But  if  it  be  for 
treafon,    felony,    or  mayhem,    it  is  then  to  be 
tried  before  the'  high  ileward>  under  the  Kti^^ 
fpecial  commiffion. 
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t'erms  of  Law. 

TERMS  of  Law  are  Artificial    dr   technical  Jacob,  l.  a 
words  and  terms  of  art  particularly  ufed  in, 
and  adapted  to,  the  profeffion  of  the  Law. 

I.  Abb  ROACH  ME  NT   is  the  foreftallmg  6f  at  market  or  fair;Tefmrfi  dt  U 
by  pttrchafmg  the  wares  before  they  aire  therein  e;dpoffed  to  (ale,  Uy,  5. 
and  then  idling  them  by  retail. 

.  2.  Abet,  from  ahettare,  to  (Hr  Up  or  incite,  fl^nifies,  id  oar 
lawi  as  much  as  to  encoUragfc  or  fet  on.  An  abettor;  thcrefork; 
is  an  inftigator  or  fetter-ori,  one  that  promotes  or  procures  a 
Crime  to  be  committed. 

3,   AheyanCe  is  derived  from  the  French  word  b^yir;  teCo.Lir.342.b, 
expe^,  arid  fignifics  that  the  fee  dr  freehold  of  land  is  not2.BLCom.107; 
veiled   in   tay-  one;    bat  ftands,    in  coniideration  of  law,  in 
ivaitin?  or  expe^tion  of  an  owner  or  proprietor ;  for  although 
there  be  no  perfdn  in  ejje  in  whom  it  can  veil  and  abide,  yet 
the  law  co'nfiders  it  ^i  always  potentisOly  etifHng,  and  ready  to 
vcft  whenever  a  proper  owner  appealrs.     The  word  ^^once  ^^^^^^^^ 
hath  been  compared    to  what  the    civilians  call   b/ereditaiem Q^^^\gf^^, 
Jarentenn  for  as  the   civilians   fay  lands  and  goods   ^ojacere^ 
fo  die  common  lawyers  fay  that  things  in  like  edate  are  In 
abeyance}  or,  as   the  logicians    term  it,  in  fojje*     Thus,    in  a 
^rant  to  John  for  life,  and  afterwards  to  the  heirs  of  RieharJ,. 
the  inheritance  is  plainly  neither  granted  to  John  rtor  Richard^ 
■  nor  can  it  veft  in  Xh6  heirs  of  Richard  till  his  death,  nam  nemo  eft 
bares  nnventis :  it   remains;   therefore;  in  \^aiting  or  abeyaHte 
daring  the  life  of  Richard.    This  is  likewife  always  the  cafe  of 
d   parfon  of  a  churchy  who  hath  otily  an  eftate  therein  for  the 
t^nn  of  his  life^  and  the  inheritance  remains  in  abeyance.     So 
iUfo  when  a  bifhop,  d^n,  ardhdeacoif,  j>rebeifdarvi  parfon,  dr 
»ny  other  fole  corjforation  dies,  the  fee  of  the  glebe  or  reftory, 
and  the  freehold  of  the  churchy  whether  preftntatlve,  cledivfc, 
or  donative,  is  in  abeyance.     So  aUb  it  by  adl  of  ^rfiamentj^^Uf^jj 
the  King  rettounces  an  eftate,  and  bv  the  famte  a^  h  is  not 
yelled  in  any  other  peifoh,  it  remains  in  abeyaince. 

4.  Abigbvus  fignifies  a  thief  who  has  llolen  many  cattle. Brad.  b.  3.  c.$. 
*Thflf;   BraScn  fays,   **  Ji  quis  fuem  furripuii  Fua  erit,  et  Ji 
^'  qnis  ^re^em  AB I GKYVSerit. " 

M  m  2  5.  Ab- 
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i.Saund.  22.  5*  AiisquE  Hoc,  ivithout  thisfl^c,  arc  the  technical  worcfj 

5.C0.  Dig.  109.  of  exception  made  ufe  of    in  pleading  a  tra'vtrfe.     But  words 
A1od.Cares,io3.  equipollent  may  be  ufed,  and  therefore  a  traverfe  by  the  word^ 
1.  Lev.  192.       ct  mn  are  fuflicient. 
Lut.  14  57. 460. 

6.  AccEDAS  AD  Curiam  is  the  name  of  a  writ,  which  lijs 
where  a  man  hath  a  falfe  judgment  p;iven  againll  him  in  tlic 
hundred  court  or  court  baron;  it  is  diredcd  to  the  iheriff,  and 
iiTued  out  of  the  chancery. 


3.  Bl.  Com.  34. 


i.Bl.Coin.4r6.        y.  ADDITION   fignlfies   in   law   the   adding  of  the   efhte, 
3.BI.Com.302.  degree,  or  rayftery  which  any  perfon  is  cf,    to  their  chriUian 
and  furnamcs ;  for  by  the  i.  Httrs  5.C.  5.  all  pcrfons  fliallinkvy 
proceedings'  be  ftylcd  by  their  name  and  addition. 

Chancery  Cafes,       8.  Ademption  fignifies  the  taking  away  of  a  legacy;  a^ 
ump.  Tjdb.227.  if  a  man  had  bequeathed  to  another  a  bond  on  which  money  w;i« 

due  by  a  third  perfon,  and  before  the  will  takes  effect,  he  calls 

in  the  money  from  the  obligor. 


Jacob's  Law 
I>idionary.r 


Tcrmet  de  la 
Ley,  25. 
Noy,  105. 
F.N.B.IXI.225 
Vaughan,  341. 
Cro.  Eliz.  267. 
1.  Co.  Dig.  302 
3.  Hawkins's 
Picas  of  the 
Crowoi  369. 
3i56.      "    . 


9.  Adnichiledis  derived  from  the  Latin  word  nihiU  written 
of  old  ntcbily  and  fignifies,  as  appears  by  the  llatute  zli.  Ecn,  Jl. 
c.      .  annulled,  cancelled,  or  made  void, 

10.  Ad  Quod  Damnum  is  a  writ  which  ought  to  bcilTncd 
before  the  King  grants  certain  liberties,  as  a  fair,  market,  &c. 
which  may  be  prejudicial   to  others,  dircAing   the   iherif  to 

•  enquire  'what  damagt  it  may  do  for  the  King  to  grant  fnch 
'  market,  fair,  £:c.     It  was  aifo  die  ancient  method  of  obuinii^ 

a  rioht  to  turn  the  courfe  of  an  old  road,  or  to  make  a  new  one; 
'  but  m  this  refped  the  proceedings  are  now  rendered  more  eaiy 

by  the  13.  GiQ.  3.  c.  78.  f.  31. 

11.  Advocati  were  thofc  perfons  who  we  now  call  patrons  cf 

churches* 


4. Co. Di J.  139.       12.  Afferors,  from  the  French  afficr,  to  affirm,  are  thoie 

who  in  court  lects,  upon  oath,  fettle  and  moderate  the  fines  and 
amerciaments  inipofed  upon  fuch  perfons  as  have  cummiiicd 
faults  puniihable  at  the  dilcretion  of  the  court. 


Termes  dt  la 
Ley,  30. 


13.  Ac£-PRi0R  is,  where  an  adion  is  brought  againft  u 
infant  for  lands  which  he  hath  by  difcent,  he  by  petition,  pin, 
or  motion,  (hews  his  infancy  ta  the  court,  and  prays  thattiie 
adion  ;Tiay  ftay,  or,  according  to  the  more  technical  phiafe,  do: 
the  parol  may  demur  until  his  full  age. 

14.  Agent  and  Patient  is  where  a  perfon  is  the  doer 
of  a  thing,  and  alfo  the  party  to  whom  it  is  done.  TfcBS, 
where  a  woman  endows  herfelf  of  the  bell  part  of  her  hrf- 
band's  poffeiHons,  tiiis  being  the  fole  ad  of  herfelf  to  hextelf, 
makes  her  agent  and  patient.  This  term  is  alfo  applied  to  diofc 
cafes  v/herc  the  dodrine  of  rtmitter  prevails. 

15.  Agist* 
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15.  Agistment,    from   the  French  gijie,   a  bed  or  refl- £•  Inft.  643^ 
ing  j»lace,  fic^nifies  to  take  in  and  feed  ti^c  cattle  of  Grangers,  Spclman*!  Glof. 
at  a  certain  rate  per  week. 


I 


6.  A  L  LCD  I A  L  fi^nifies  an  inheritance  held  without  any  acknow-  Wright's  To- 
ledgcmciit  to  any  lord  or  fuperior,  as  contra-dillingiiilhing  from  nurcs,  149. 
an  inheritance  in  fee,  which  in  its  general  acceptation  fignifies  ^inith*»  Corn- 
land   holden.     In  England  there  is   no   fuch  thing  as  allodial  "ion'^ealth  of 
property,  for,  in  contemplation  of  law,  all  the  lands  and  tene-  ^"Sl*n<*i  b*i«  3* 
ments  in  England,  in  the  hands  of  fubjefts,  are  holden  mediately  1    '?;  . 
ori:„n.ediatelyoftheK}ng.  '^r^.ZZln 

Fee.    Co.  Lit.  f.  i.    2.  Ind.  501.    4.  Inft.  i9i,    2«  Bl.  Com.  105.  ^ 

17.  Amenable,  from  the  French  amener,  to  bring  or  leadcowel. 
unto,  in  a  modern  fenfe,  fignifies  to  be'  rcfponfible,  or  fubjcdl  to 
anfwcr,  in  a  court  of  jaftice. 

18.  Amicus  CuRi^.,  a   friend  of  the  court.     Thus,  if  a  Co.  Lit.  178. 
judge  is  doubtful  or  millaken  in  a  point  of  law,  a  ftranger  may 

fpeak    to   the   fubjed,  and  oiler  his    feniiments  as  an  amicus 
furi^e, 

19.  Anatocism   fignifies  the  taking  of  ufurious  interefl  for  i.Poftle.59. 
the  loan  of  money,  when  the  lender  extorts  compound  intereft, 

or  joins  and  accumulates  together  the  intereft  of  fcveral  years, 
and  requires  a  new  interefl  to  be  paid  for  them,  as  for  the  firfl  , 
and  true  principal, 

20.  Apparitor   is  the  meflenger  who  ferves  the  procefs  ofAyliff'iPaw 
jhc  fpiritual  courts ;  to  cite  them  to  appear,  to  arrcft  them  for  ^'go"*  70- 
contumacy,  and  to  execute  the  fentenccor  decree  of  the  judges^  *"  ^^'^  *^' 

21.  Apportionment  fignifies   the  dividing  of  a  rent  into  Co.  Lit.  148. 
parts,  according  as  the  land  out  of  which  it  iflues  is  divided  ^<*®^»  ^S** 
Among  one  or  more  proprietors.     Thus,  where  a  leflbr  recovers 

part  of  the  land,  or  enters  for  a  forfeiture  into  part  of  the  land, 
^  rent  fhall  be  apportioned. 

22.  Approvement  is  where  a  man  hath  common  in  the  lord's  1.  Ro.  Ab.  90* 
wade,  and  the  lord  makes  an  inclojure  of  part  of  the  wade  for  4o5» 
Jiimfelf,  leaving  fufficient  common,  with  egrefs  and  regreft  for  9*  J'?:  **••    " 
the  commoners.   This  right  is  regulated  by  the  ftatute  ol Merton,  \  ^^  *(^'JJJ|  ^^ 
'^O.  Hen.  3.  c.  4.  the  (latute  of  Wejiminfter,  a.   13.  Ed^w.  I.  c.  46*  g.fil^Coin.sVo. 
7^9.  G«0.  2.  c.  36.  and  31.  GVo.  ^.  c.  41. 

23.  Attachment  is  a  cuftom  in  many  places  abroad,  and 
particularly  in  London^  whereby  a  creditor  may  attach  the  gbods 

-of  his  debtor  in  any  hands  where  he  find^th  them,  priYUeged 
"wrfons  and  places  only  excepted. 

•     24*  Attornmin  T'fignifies  the  tenant's  acknowledgement  of  a  Co.  Lit.  31c 
:|inv  lord,  on  the  iale  of  lands,  &c.   As  where,  there  is  tenant  for 

M  m  I  lifej, 
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life,  and  hcinrcvcrfion  grants  his  right  to  another,  it  is  necefl^ry 
the  tenant  for  life  ihould  agree  to  it,  which  is  called  aiiontment. 
But  by  the  4.  Attn,  c.  16.  and  11.  Geo.  2.  c.  19.  attornments  are« 
in  almofl  every  cafe,  rendered  unneceilary. 

f ark'i  Maiine       25.  AvERAGsis faid  to  iignify  fervicc  which  the  tenant  owes 

lofurances.        to  his  lord  by  horfe  or  carriage ;  but  is  more  commonly  ufed 

99.  tai.  184.   p^  (ignify  a  contribution  that  merchants  and  others  make  towards 

their  Ipffes  wlio  have  their  goods  cad  into  the  fea  for  the  fafe- 

guard  of  the  (hip,  or  of  the  other  goods  and  liv^s  of  thofe 

perfons  who  are  in  the  ihip  during  ^  temped. 

3.91X0111.309.  26.  Averment  is,  in  pleading,  the  poiitive  aflertion  of  fome 
A.Bl.Com.334.  fa^^  Qf  an  offer  to  do  fome  aft.  Thus,  where  a  man  pleads* 
plea  in  abatement  of  the  writ,  or  in  bar  of  the  a£lion,  which  lie 
faith  he  is  ready  to  prove,  as  the  court  (hall  award ;  this  ofltr  to 
prove  the  plea  is  called  an  avermenp  *^  et  hoc  eft  paraiiu 
**  'verifcar^.^^ 

t.Bl,Com.i77.       27.  Autre  Droit  is  whercaperfon  does  or  fufFers  a  thing 
in  the  right  of  another*  Thus,  executors,  adminiftrators,  &c.  ad  in 
^:  autre  droit,  that  is,  in  right  of  their  teda^or  or  inteftate,  and 

'  *■'  \'  '  nqt  in  their  own  right* 


B. 

1.  Hi%»rk.  P.  C  28.  BADGER  fignifies  a  pcrfon  who  buys  corn  or  <viBKak 
^E2.  in   one  place,  and  carries  them  to  another  to  fell,  aod  make 

profit  by  them.  By  5.  FJix.  c.  la.  no  perfon  ihall  be  a  ^[e^ 
^  pnlefs  Iicenfed*by  the  feifions ;  but  by  12.  Geo.  3.  c.  71.  uhich 

repeals  all  the  ads  againft  ingroiriiig,  forefblling,  and  regrating, 

fhis  charadter  fcepis  to  be  aboliilied. 

79.  Bar,  in  a  legal  fenfe,  is  a  plea  or  p^emptor}'  exceptioa 
pf  a  defendant  fufHcient  to  deflrpy  the  pla^tiff's  a£tion. 

Kitchen,  9^.  30.  Base  Court  is  any  inferior  court  that  is  not  of  reconi ; 

as  the  court  baron,  &c. 

y.  N.  B.  596.  31.  Beav  Pleader,  fulchre  placitando^  fair  pjeading,  is 
*.  fiiil.  i»t.  A  writ  upon  the  ftatute  of  Marlbridge,  5^.  Hen.  3.  c.  11.  to  pro- 
hibit a  fine  that  ufed  formerly  to  be  affeiiied  for  not  pk^ng  fairl/ 
or  aptly  to  the  purpofe  ;— the  courfe  now  being,  to  puniOi  tli 
party  by  making  him  pay  the  cofb  of  improper  pleadings,  under 
^  orde;-  of  the  court  ^n  which  they,  ^r^  filed* 

f.N.  B.  »9s,  SZ'  Resail?,  hifayeuU  proayus,  the   fgth^    of   the  grand- 

/tnd  fee  Booth    father;  and,  at  Conmion  Law,  it  iignifies  a  writ  that  lies  whert 
faAcal  Aftions.  ^j^g  great-grandfather  was  feifed  the  day  that  he  died,  of  any  lands 

or   tenements  in  fee-iimple,   and  after  his  death  ^  Granger 

inters  the  faqie  day  and  keeps  out  the  he^r, 

33.  B0S4 
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55.  Bona  Notabili  a  is  where  a  perfon  dies,  havinc;  at  the  Perkmi,  4^9. 
time  of  his  death  goods  in  any  other  diocefe,  be/ides  his  goods  t-Bl.C0m.j09. 
in   the   diocefe  where  he  dies,  amounting  to  the  value  oi  Jivi 
founds  at  lead. 

c. 

34.  Cat.ling  the  Plaintiff  is  the  ceremony  which  takes  j.  Bl  Com. 
place  when  a  plainti.Tis  nonfuited.  It  is  ufual  for  a  plaintiff,.896.  316.  376. 
when  he  or  his  counfel  perceives  that  he  has  not  given  evidence 
fufHcient  to  maintain  his  ifTue,  to  be  voluntarily  nonfuited^  or  to 
withdraw  himfelf;  whereupon  the  crier  is  ordered  to  call  the 
plaintiffs  and  if  neither  he  nor  any  one  for  him  appears^  he  is 
nQn/tiitea\  the  jurors  are  difcharged,  the  adion  is  at  an  end,  and 

the  defendant  fhall  recover  his  cods.     But  this  is  not,  like  a 
retraxit  or  a  'verdict  a  bar  to  another  action. 

35.  Caption  is  when  a  commiflion  is  executed,  the  commif- 
fioners  fubfcribe  their  names  to  a  certificate  when  and  where  the 
eommiinon  was  executed,  which  in  law  is  called  a  captidn,  or 
taking  of  the  thing  ordered  to  be  done. 

36.  Castigatory  is  the  name  of  the  inftrument  by  which  3.  Ii 
a  woman  i^  punifhed  when  convi^led  of  being  a  common  fcold.  4 
It  is  alfo  called  the  trthucket  or  cuckingrftool^  which  is  freauently  *  -  , 
corrupted  into  ducking-fiaol,  becaufe  part  of  the  judgment  is,  that  jj-^j^ 


It  is  alfo  called  the  trehucket  or  cuckingrftool^  which  is  frequently  t^j*  .  - 
when  the  offender  is  placed  in  it,  Ihe  Ihall  be  plunged   into  where  it  it  (aid. 


water.  that  although 

this  mode  of  puotfhinent  hai  hccn  long  difiifedt  Mr>  Morgan,  the  editor  of  that  work* 
hui  feen  the  retnaips  of  qpe  oo  the  cilatc  of  a  relation  in   Warwickfliire,  which  cooiifted 
of  a  long  beam  or  rafter,  moving  op  zfule'rum^  and  extending  to  the  centre  of  a  large  pood^ 
pn  which  end  the  (lool  ufed  to  be  placed. 

37.  CAstys  Omissus  is  where  any  particular  thing  i|  omitted  ' 
opt  of  or  not  provided  for  by  a  ftatute^  &c. 

38.  Cepi  CoRPUS;b  the  return  made  by  the  (heri^  upon  F.  N.  B.  16. 
a  capias  or  other  procefs  to  the  like  purpofe,  that  he  hath  taken 

the  body  of  the  party. 

39.  Cestui  que  Trust  is  he  who  hath  the  truft  of  lands  Gilbcn'alVa^ 
or  tenements  committed  to  him  for  the  benefit  of  miother.      .     8- 

A^o,  C^sTVI  QutUsB  fignifies  him  to  whofe  ufe  any  other  Perk.  97. 
man  is  enfeoffed  of  lands  or  tenements,  Co.  Lit.  131, 

41.  Cestui  c^x  Vip  is  he  for  whofe  life  any  lands  or  tene*  Perk.  97. 
ments  are  granted. 

42.  Cognovit  Actionem  is  where  a  defendant  acknow- i.RolI.ot^. 
ledges  or  confefTes  the  plaintiff's  caufe  affainft  him  to  be  juft  Hob.  178. 
and  true,  and,  either  before  or  after  iffue,  iuffers  judgment  to  be  S-  Bl«  Com. 
entered  againft  him  without  trial.     And  in  this  cafe  the  confejjson  ^°**  ^^^\ 

fenerally  extends  to  no  more  than  is  contained  in  the  declaration  \ ' 
ut  the  defendant  may  confefs  more  if  he  will. 

Wm  4  43.  CoLL^-^ 
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Carth;  90.  -  ^ ^  CoL I OQu I  u M  ^  a  coUoquendo,  fignlfies  a  talking  together  Of 

to    and  fee  the  affirming  a  thing.     Thus,  for  words  fpoken,  it  mud  be  laid  iH 
« -?i  o?  R^x  V  thtf  declaration,  in  an  aftion  of  flander,  that  the  fpeaking  was  0)^ 
Heme,  Cowp..  and  concerning  the  plaintiff. 
Rep. 

10.  Co.  88.  90.  ^^^  Colour  (irnifies  a  probable  plea,  but  which  is  in  faft 
Cro  jac.  ia2.  ^^^^  ^^^  it  hath  this  effed,  to  draw  &e  trial  of  the  caufe  from 
1.  Co.  75. 1.  8.   the  jury  to  the  judges. 

^.Bl.  Com. 309. 

Liu  fed  440.  45*  Concha BLE  is  derived  {rom  xht  French  cpnge^  leave  or 
permifTion  ;  and  iignifies  in  our  law,  that  a  thing  is  lawful,  or 
lawfully  done,  or  done  with  pern4£on. 

Termc s dc  Ley,  46.  CoNT I N  u  A  N  DO  is  a  word  ufed  in  a  fpccial  declaration  of 
<i.  Lev.  oA.        trefpflfii  when  the  plaintiff  would  recover  damages  for  feveral 

''"I)*'' *3*''      treipalfes  in  the  fame  adiion. 
3.Bl.Coiii.tia.         * 

Cito.  Jac.  351.  47-  Coram  \ion  Ju dice  is  where  a  caofe  is  brought  and 
determined  in  a  court,   of  which  caufe  the  judges  have  no 

jurifdiflion. 


Plowd..^, 
3r0wnfii89«'     deceiv 


4&.  Covin',  cer^ha,  is  a  compafl  between  pvo  or  more,  tq 
ceive  or  prejudice  others;  as  if  tenant  for  life,  or  in  tail, 
-^c^'  s"*  confpire  with  another,  that  he  fhall  recover  the  land  which  hcdw 
in.  Lir.  357.     ^^^^^^  holds,  in  prejudice  tq  him  in  revcrfion. 

i.RolLAb.62i*    2.  Inft.  713. 

Shcphrrd's  j^r).  Curia  advisarevult  is  ^he  entry  made   when  the 

Epiiomc,  68a.    ^ourt  take  time  to  deliberate  upon  any  point  of  difliculiy,  be- 
fore they  give  judgment  in  a  caufe. 

6.  Co.  64.  S^*  Curtilage  fignifies  a  court-yard,  b^ck-Ade,  or  piece 

of  j^round  lying  near  or  belonging  to  a  dwelling- houfe ;  as  tht 
yard,  garden,  and,  in  fliort,  every  thing  that  is  vvjtiiin  the 
honieilall  or  fence  by  which  the  manfion-houfe  is  fqrrounded. 

D. 

< 

g.  Stlk.  x«.  Ki.  DAMNITM  ABSQUE  INJURIA  figniijes  that  fort  of 

Icfj  or  damage  which  a  man  may  fullain,  without  thereby 
receiving  a  legal  injury.  Thus,  if  a  man  keep  a  fchool  in  a 
jrarticiilar  place,  and  another  perfon  opens  a  feminary  in  tht 
ft  me  place,  whereby  the  firll  loles  fcholars  that  he  would  other- 
wife  have  had,  this  is  to  his  damage^  but  it  is  not  that  fort  of 
injury  for  which  the  law  afforuS  any  rcdrcfs :  but  if  his  rival 
t:ike  imprope-  methods  to  draw  thofe  fcholars  he  has  alreadv  got 
awav,  an   ackion  on  the  cafe  lies   to  recover   damazcs  for  tac 

o 

comlcquential  injury  he  may  thereby  receive. 

r>o.  F.llr.. 6S.        52.  De  bene  esse  is  a  phrafe  which  fignifies  to  acceptor 
lofj.  33 J.         allow  any  thing  as  well  done  for  the  prefent,  but  when  it  corocs 

ji.  Xfrnfi.  Rep. 

710.  IvIr.Tidd'&F/a^ce  of  the  Court  of  King*}  Bench,  pa^sji. 
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to  be  tried  or  more  fully  examined,  to  (land  or  fall  according 
to  the  merit  of  the  thing  in  its  own  nature.  Thus,  on  all  pro- 
cefs  returnable  before  the  laft  return  of  any  Term,  when  no 
affidavit  is  made  or  filed  of  the  caufe  of  adiion,  the  plaintiiFffio/ 
file  or  deliver  a  declaration  de  bene  ej/e,  or  conduif^naUj* 

53.  Dedimus  Potestatem  is  a  writ  or  commiffion  given  Natora  Bre* 
td  one  or  more  private  perfons,  for  fpeeding  fome  aft  appertain-  vium*  55. 
ing  to  a  judge,  or  to  fome  court.     It  is  granted,  moil  commonly,  J-Bl.C0m.35i4 
upon  fuggeftion  that  the  party  who  is  to  do  the  aft  is  fo  weak  3'BlSjD.4f2.' 
that  he  cannot  travel ;  as  where  a  pcrfon  lives  in  the  country,  to  ^     '  '* ' 
take  an  anfwer  in  chancer)^  to  examine  witncflcs,  to  levy  a 

fine,  to  fwcar  in  a  juftice  of  the  peace,  &c,  &c. 

54.  Duces  Tecum  is  a  writ  commanding  a  perfon  to  appear 
at  a  certain  day  in  the  court  of  chancery,  and  to  bring  with 
him  fuch  writings,  evidences,  or  other  things  as  the  court  would 
view.  So  alfo,  subpoenas  duces  tecum  are  often  fqed  out  at 
Common  Law,  to  compel  witncflcs  to  produce,  on  trials  at 
vrji prius,  deeds,  bonds,  bills,  notes,  books,  and  memorandums, 
in  tncir  power  or  cuftody,  relating  to  the  iflue  in  quefHon.  But 
if  the  document  required  be  in  the  power  of  the  oppofite  party, 
pr  his  attorney,  it  is  ufual  to  give  them  notice  to  produce  them, 
and  on  proof  of  fuch  nptice,  the  court  will,  if  ncccflary,  compel 
the  produdlion. 

55.  EMBLEMENTS   fignify  properly  the  profits  of  lands  5  Co.  11^, 
fown,  but  the  word  is  fometimes  ufcd  more  largely  for  any  pro-  ^^'  ^*!:  55»5^ 
ducts  that  arife  naturally  from  the  ground,  as  grafs,  fruit,  &c.      ^'°'  Can  .sjf?* 

56.  Enure  fignifies,  in  law,'  to  tike  place  or  be  available, 
nndis  as  much  as  rffecium.  Thus,  a  releafe  made  to  a  tenant  for 
life  Ihall  r/f.vrr,  and  be  of  force  and  efrefl  to  him  in  reveriion. 

57.  Escr.ow  is  an  indrument  tlelivcred  to  a  third  perfon,  to  be  «.R'  U-  Al>r.»5. 
th:  deed oi  the  party  making  it  upon  a  future  condition,  whenever  ^o.  Lit  31. 3^ 
that  condition  lliall  be  performed,  and  then  it  is  to  be  delivered  *  K^-Coift-aSy. 
to  the  party  to  -whom  it  is  made.     Therefore,  to  deliver  an  c/crovj, 

ii'^nlfies  that  the  deed  delivered  (hall   be  confidered  only  as   a 
fao-wlt  or  writing,  until  the  condition  be  performed,  and  then, 
and  not  till  then,  it  (hall  take  effedl  as  a  deed. 

58.  Esp LEES  are  the  produfis  which  hereditaments,  corporeal  Termet  deU 
or  incorporeal,  yield;  as  the  hay  of  meadows,  the  herbage  of  Lev.  358.     ' 
pafturc,  and  the  corn  of  arable  lands;  the  rents  and  fcr\'ices  of  *"•  ^*  ?•  78.459» 
tenures,    the    tithes  in  grofs   of   advowfons,    the    timber  and  ^^*  ^^  *** 
brufhcs   cf  woods,  the  fruits   of  an  orchard,  the   toll  or  di(h 

fervice  of  a  mill,  ucc.  all  which,  and  fuch  like  ilTucs,  are 
termed  f/z^fj ;  and  in  a  writ  of  rit^ht,  it  mull  i>e  averred  that  the 
party  claiming,  or  the  anccllor  under  whom  he  claims,  took  the 

fJpUts  J 


«« 
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Dily  ▼.  King,    efpkes\  for  this  writ  cannot  be  maintained  without  (hewing  afiaal 
^8^Geo*q"*in   ^i^n,    by  taking  the  ejpUts^  either   in  the   demandant  or   his 
C.B.  *H.BUck.  anteflor. 
Rep.  1. 

Brttdonvbk. 3.  59.  Estovers  fignify  to  fupply  with  nccefiarics,  and  is 
trad.  a.  cap.  18.  generally  ufed  in  law  for  allowances  of  wood  made  to  tenants, 
s.Bl.Com.441.  comprehending  houfe-bote,  hedge^bote,  cart-bote,  plough-bote, 
*•  ^^^'  *•  &c.  for  repairs. 


7.  N.  ^.  60, 


KiicTien,  55s. 
>f  Co.  m- 


{k|tf»»t70k 


5.  Co.  f  1. 
i.  Co.  146. 


Terine»  de  la 
Ley. 

Co.  Lit.  147. 
Vaugh.  40. 
Byer,  140. 
r.  Co.  96. 
If.  Co.   8t. 
Cro.  Eiiz.  594. 
i.  Co.  136. 
PIo^R^d.  184. 
i.Sak.  384. 


60.  Est  is  p  IE Mf  NT  is  where  any  fpoil  or  'wafie  is  made  by  a 
tenant  on  lands,  to  the  prejudice  of  him  in  reveriion  ;  as  by 
continual  plowing  and  drawing  away  the  heart  of  the  land,  and 
negledling  to  manure  it,  or  not  ufmg  it  with  good  hulbandry, 
whereby  it  is  impaired. 

^I.  Ex  ME^o  MOTU  are  words  ufed  in  the  Klng^s  charters  and 
Utters  patent y  to  fignify  that  he  grants  them  of  bis  o-nm  ivUl  and 
motion^  withpHt  petition  or  fuegeition  of  any  other ;  and  the  ia<* 
tent  and  efFedt  of  thefe  words  is«  to  bar  all  exceptions  that 
might  be  taken  to  the  charters  or  letters  patent,  by  alledglng  that 
the  King  in  granting  them  was  abufed  or  mifled  by  fali'e  fug- 
geftions  :  therefore,  whenever  the  words  ex  mero  motu  are  ufed  in 
any  royal  grant,  they  (hall  be  taken  mof(  Ibrongly  againU  the 
Kjing, 

62.  Ex  Officio  is  a  phrafe  nfed  to  fignify  the  power  which 
any  perfon  pofiefies^  by  virtue  of  an  ojfice,  to  do  certain  ads  of 
his  own  accord,  without  application  to  him  for  the  purpofe. 
Thus,  a  juftice  of  the  peace  may  not  only  grant  furety  of  the 
peace,  upoq  the  complaint  or  j-equeft  of  any  perfon,  but  he  may 
demand  and  take  i\  ex  officio^  Thus,  alfo,  the  Attorney  General 
may,  by  virtue  cf  his  oiiice,  file  informations  a^  the  fuit  of  the 
King,  without  applying  to  the  court,  as  every  otiier  perfon 
muft  do,  for  leave  fo  to  do. 

63.  Ex  Parte  figniftes  an  aft  done  or  proceeding  had  by 
one  party  only. 

64.  Ex  POST  pACTpis  ufed  in  law  to  fignify  fomething  don^ 
after  another  thing  that  was  cotnmitt^d  before^ 

(i^.  Extinguishment  {xgm^Q^  tl  confoUdation,  Thus,  if  a 
man  hath  a  yearly  rent  out  of  lands,  and  afterwards  purchafe 
the  land  out  of  which  the  rent  iflues,  fo  that  he  hath  as  good  an 
eftate  in  the  land  as  he  hath  in  the  rent ;  the  land  and  rent  arc 
then  confolidated  or  united  in  one  polTeiTor,  and  therefore  the 
rent  is  faid  to  be  extinguijked.  So  alfo,  by  purchafing  land? 
wherein  a  perfon  hath  common  appendant,  the  common  is  cx- 
tinguifhed.  Thu5,  alfo,  if  fenu  foU  debtee  take  the  debtor  to 
hufband ;  or  if  there  be  two  joint  obligors  in  a  bond,  and  the 
obligee  marries  cnc  of  them ;  in  thef^  cafes  the  debt  will  be  tx- 
tinguif^ed* 

66.  FEIGNED 


TERMSOFLAW,  m^ 

I 

F. 

66,  FEIGNED  ISSUE.  If  in  a  fuit  in  equity  any  matter  s-BIXom.  i^t* 
^faS  he  ftrongly  contellcd,  the  court  ufually  direcb  it  to  be  tried 
by  a  jury  ;  as  whctliery/.  is  hfeir  at  law  to  B.  or  the  exillcncc  of  4 
raodus  deciynandi,  or'  real  and  immomorial  compofition  for  tithetf 
But  as  a  jury  cannot  be  fummoned  to  attend  a  court  of  equity. 
the  fa6\  is  ufually  direded  to  be  tried  at  the  bar  of  the  court 
pf  King's  Bench,  or  at  the  affixes  upon  z  feigned  iffue.  For  this 
purpofea  feigned  adion  is  brought,  viYiertin  the  pretended  plaintiff 
declares  that  he  laid  a  wager  of  Ji*ve  pounds  with  the  defendant, 
t^at  A.  was  heir  at  law  to  B.  and  then  averring  that  he  is  Co, 
brings  his  adion  to  recover  the  five  pounds.  The  4i^fendan( 
allows  the  waecr,  but  avers  that  A.  is  not  heir  at  law  to  B.  and 
thereupon  the  iiiue,  which  is  direded  out  of  the  court  of  Chan- 
cery to  be  tried,  is  joined.  And  thus  the  verdidl  of  jurors  in  a 
court  of  law  deterpunes  tiie  fad^  in  a  ^ourt  of  equity, 

6j.  FiLUM  Aqu/E  is  the  thread  or  middle  of  the  ftream  ||.,n.Ant!. 
\vhere  a  river  parts  two  lordlhips,  Thu^.alfp,  JHedimer  fignific^  ?o.  |.'  fo.  -^ 
the  middle  or  liigh  tide  of  the  fea. 

68.  Fi^QTSAM  is  >vhere  a  (hip  is  funk  or  cad  away,  and  the  LexMetcator^ 
goods  are  floating  on  the  fea.     F let/am,  jet/am^  and  ligan,  are  *^' 
generally  mentioned  together  j  jetflyn  being  the  things  thro^jm  out  ^'  ^ ''b!*iii     ' 
of  a  Ihip  to  prevent  her  finking;  zxidiligan  arc  thofe  go^ds  t'xeblc,  657, 
which,  fo  throvvn  overboard,  (in|c  to  the  bottom.  See  is.  Ano.  * 

c.  i8>  and  s^.  Geo.  s.  c  19* 

69.  Forma  Pauperis  is  where  any  perfon  has  juil  caufe  of  sectheiiaimes 
fuit,  and  is  fo  poor  that  he  is  not  worth  fiv#  pounds  after  all  his  of  it.  Hen.  7. 
debts  are  paid,  an4  exceptmg  the  property  in  quellion ;  on  oath  ^  >«• 

made  of  this  faft,  and  a  certificate  from  fome  lawyer,  that  he  *'  ^*^  o*^^^ 
liath  good  caufe  of  adlion,  the  court  will  admit  him  to  fue  in  offlLComliiooI 
forma  pauperis,  without  paying  any  fees  to  counfel,  attorney,  or 
i:lcrks  ix^  court. 


G, 

70.  G  AR>fISHMENT.    If  an  aftion  of  detinue  of  charters  Tennea  de  la 
be  brought  againfl  one,  and  the  defendant  faith  that  they  were  I^cy,  %9^ 
delivered  to  him  by  the   plaintiff  and  anether  perfon,   upon 

certain  conditions,  and  prays  that  the  other  may  be  warned  to 
plead  with  the  plaintiff,  the  writ  oifcire  facias  which  goes  againft 
him  is  i:<x\\t^  garnijhment :  and  when  he  comes,  he  fhall  plead 
with  the  plaintiff,  which  is  called  the  interpleader* 

71.  Glebe  arc  lands  of  which  a  redlor  or  Ticar  is  feifed  in  Termei  dt  la 
jure  ecclejia.  X-cy»379* 

72.  Gros  Boxs  is  fuch  wood  which  properly,  in  fome  places,  1.  inft.  641. 
cither  by  cudom  or  Common  Law,  fignifies  timber.  Cro.  £Ux.  i. 

73.  HER- 
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H. 

73.  HERBAGE  AND  PANNAGE.  li/rrinye  U  the  green 
Cromp.  Jurif,  pailure  and  iruitof  the  earth,  provided  by  nature  tor  the  bite  or 
S?eD.-u-l  Re  ^^^  ^^  cattle;  and  pannage  is  thit  food  which  rhe  fwine  tec  J  OQ 
aca.  304.        ^  ^^  wooiis,  as  the  malls  of  beech,  acorns,  &.c» 

I. 

• 

3  Bl.C01n.406.  74'  JEOFAIL  is  a  word  derived  from  the  Trfnch  j\u  fniii':, 
4.  Bl.  Cm.  that  is,  ego  Lxpj'us  fumy  and  fignifics  an  overfight  in  pleadii^g,  or 
^69.  43a.  ■  other  law  proceedings.  By  the  allowance  of  thde  miitakci 
being  found  to  interrupt  and  retard  t'ne  couAe  of  juilice,  the 
Icgillaturc  h7S,  by  the  llatutcs  32.  Hen,%.  c.  30.  18.  Eliz, 
c.  14.  21.  Joe*  I.  c.  13.  i6.  &  17.  Car.  2.  c.  8.  4.  &  r. 
Jnn,  c.  16.  and  5.  Geo.  i.  c.  13.  prevented  them  from  taking 
cffed  whenever  they  are  mere  matter  ofform^  after  a  verdid  ha5 
cftablifhed  on  which  fide,  in  the  opinion  of  the  jury,  the  right 
ill  quefUon  lies. 

CfK  LJf.  34».  75.  In  bs^e  (ignifies  any  thing  i/f  ^«»f.  Things  are  in  la'»r 
Awie,  53«.  diUinguilhed  into  tnofe  that  arc  ttt  cj^f,  ,and  thofe  that  are  onlv 
inpoffe.  Thus,  any  thing  that  is  not  in  adtual  being,  but  may  by 
poiiibility  exift,  is  faid  to  be  in  pofe^  or  in  potentia  ;  but  what  ij 
apparent  and  vifible  is  alledged  to  be  in  ej/e,  or  a^ual  being.  A 
child,  for  inftance,  before  it  is  born  is  in  pojjc  ;  after  it  is  bom  it 
|S  in  ejfcy  or  a^ua^  l^ing. 

4.  Co,  17.  76.  Innuendo  is  a  word  ufed  in  law  proceedings  to  afccr- 

ftob.  a.  6.  45.    tain  the  meantftg  of  any  doubtful  word  or  expredion,  by  a^verriar 


x^%.  declaration,  that  the  pronoun  he  means  the  peribn  A.  and  that 

And  fee  the  traitor  means  that  the  faid  A,  had  been  guilty  of  an  offence 
King  V.  Home,  againll  the  duty  of  his  allegiance:  but  an  innuendo  cannot  fo 
•mTRex.  v'.**  enlarge  the  meaning  of  dcuhful  words  as  to  render  that  certsii. 
Aylrtr,  i.Term  which  was  uncertain.  Thus,  if  a  man  fays  of  another,  **  He  hath 
Rep.  €j.  where  "  burned  my  barn,"  the  innuendo  cannot  explain  it  to  m::an, 
the  law  Tcfpra- «  my  han\ }htJ  nf  corn  ;"  for  that  is  adding  a  new  term,  and 

iuU  "arfcuffcd*  "*^^^*'^S  ^^^  import  of  the  words  quite  dijferent  from  tiiofe  tha\ 
^  ^  '  were  in  fa<Sl  fpoken. 

TcrmcideU  77.  JouRNi.ES  ACCOUNTS,  difta  computat^y    is   a  term  in 

i**^^*  law  thus    underilood :  If  a  <writ  abates   by  the  death  of  die 

p.  VO.   10.  -     _        -  -   '- 


having  a  writ  hy  joumies  account!. 
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78.  LEVANT  ET  COUCHANT   are  ternw  in    law.  for  Tcrmetdck. 
cattle  that  have  bjcn  ib  long  in  the  ground  of  another,  that  they  Ley. 
Jiave  lui^i  till  M 'I  ai\d  are  rljen  again  to  feed.      The  ufual  time  in  I^J^T*  t'^*' 
which  cattle  arc  faid  to  have  been  levant  et  couc bant ,  is  fuppofcd  ^ 
to  be  a  iiiij  iitti  a  ni\^hl,  ^.BLCom.13^ 


M. 

-9.  MAINOUR,  in  a  legal  fenfe,  denotes  the  thing  that  a  ^^"^qoU^' 
thief  takcth  away  or  flealeth ;  ib  that  when  it  is  laid  that  a  thief  is  *'       <*"**y3- 
taken  ///   t/.^e  mainour^  it  iTieans  that  he  is  taten  with  tiie  thing 
Jtolcn  lu  his  hands  or  poffcliion. 


N. 

80.  NEGATIVE  PREGNANT  is  a  term  in  fpccial  pleading  Dyer.tT.pl.gs. 


an 


plead  that  he  did  not  do  it  modo  et  Jlrmd,  in  the  manner  and 
form,  as  liated  in  the  declaration,  it  may  be  implied  atHrmatively, 
that  he  did  it  in  fome  other  manner  or  form  tiian  that  dated. 
7'hus,  alfo,  if  a  man  be  charged  with  having  aliened  land,  and  he 
reply,  that  he  hath  not  aliened  infee,  this  1^  ^negatinje  pregnant^ 
fur  he  may  have  aliened  /;/  tail.  This  mode  of  pleading  is 
faulty,  but  there  muft  be  ^fpecial  demurrer  to  a  negative  pregnant  i 
for  the  court  will  intend  every  plea  to  be  good  until  the  contrary 
jppear. 

k  I .  NoM  I  N  E  PoE  US.  IS  the  penalty  incurred  for  not  paying  ••  V^^^'j?*'* 
rent,  &:c.  at  the  day  appointed  by  the  leafe  or  agreement  for  g^°^*^|  ^' 
ihe  payment  thereof.  *        ' 

82.  Nude  Con  TRACT  is  a  bare  naked  contracl  without  a  con-  "^^^  ^^^  Book, 
fideration ;  it  is  alfo  called  nudum  padum,    A  confideration  is  the  J^J-**"*'4'P'-3B« 
material  caufe  of  every  contract  or  agreement,  or  that  thing  in  d^  m!'^*^ 
cxpeftation  of  which  each  party  is  induced  to  give  his  confent  to  Fitz.  '»*  Debt/* 
what  is  flipulated  reciprocally  between  both  parties.     Thus,  if*  26, 
one  buy  of  me  a  houfe  or  other  thing  for  money,  and  no  money  ^^'^^y'^S' 
be  paid,  nor  carnell  given,  nor  day  fct  for  payment,  nor  the  thing  f  Bl^Com 
delivered ;  here  no  a6\ioa  lies  for  the  money  or  the  thing  fold,  but  Powcl  on  Conl 
the  owner  may  fell  it  to  another  if  he  will ;  for  fuch  proviiions  or  traas,  Vol.  1. 
contrails  are  deemed  nuda  paSla,  there  being  no  confideration  or  P*  330* ^<> 344* 
caufe  for  them  but  the  covenants   themfelves,  wJiich  will  not 
yield  an   adUon :    and  this  agrees  with  the  definition  of  xti/^impi 
pa£tum  as  given  by  the  civilians,  namely,  nudum  paQum.  efi  ubi 
nulla  fub^i  caufa  prater  conventionstn^ 

83.  PARA- 


|4^  TEkMfe     OP     h  A^. 
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*.Ro.Ab^if.  83.  PARAPHERJIALIA  is  derived  from  ^e  Greet  tlk^; 
Nov 'sM ax.  168.  fro'ter,  and  4>ipi,  dos,  and  (ignifics  in  law  thofe  goods  which  a 
Cro,  Or.  047  ^'^^^  cliallenges  over  and  aho<ve  her  dtywer  or  jointure,  after  her 
x.fil  Coin.435.  hu(band*s  dirath  ;  as  furniture  for  Her  chamber,  wearing  apparel 
ft. Com.  Dig.  and  jewels,  which  arc  not  to  be  put  into  the  inventory  of  h^V 
hulband's  cffcfls; 

P.  N.  B,  135.         84.  Par  AVAIL,  per  availr^  ftgnifie.s  the  loweft  tenant  of  the 
t.  Intt.  296.      fee,  or  he  who  is  immediate  tenant  to  one  who  holds  over  an- 
t.BI.Com.6o.     |)ther  ;  and  he  is  called  tenant  para*vaili  becaufe  it  is  perceived 
that  he  hath  pr$fit  anda'vaii  by  the  land; 

Wood'i  Infti-        85.  Peculiar  fignifies  a  partictllar  parifh  or  chiirch   feat 

tutdl,  504.  hath  jurii'diction  within  itfelf,  and  power  to  grant  adniinillration, 

H  h""«^^*'  probate  of  wills,  &c.  exempt  from  the  ordinary. 

s.Ro.Rep.357.  5.  Mod.  939.    3.  BI.  Com.  65. 

•  1 .  Co.  1 93.  86 .  Pernancy,  from  the  French  verb  prendre^  to  fake,  f?gTvi- 

Kaym.  17.         g^g  ^  taking  or  receiving;  vi^tiths  in  pernancy  arc  tithes  takdii, 

a.Bi.Com.1^3.  ^^  ^^^^  ^^y  ^^  ^^^^^  i^  ki"^'    Thus,  alfo,  the  perfon  who  receiver 
or  takes  the  profits  of  lands,  is  called  the  pernor  of  the  profits, 

Lambatd, 313.  87.  PossE  ComitaTus,  the  power  of  the  county,  which 
Crompton,  62.  includes  the  aid  and  attendance  of  all  knights,  and  other  men 
Dajron,  c.  46.  ^bovc  the  age  of  fifteen,  within  the  county ;  but  ecdefiaftical 
i.H«wk!p.C.  pcrfons,  and  fuch  as  labour  under  any  infirmity,  are  not  com- 
t't.  '     pellable  to  attend.     This  power  is  in  the  hands  of  the  ftieriffs, 

1BI.C0m.343.   who  may  call  it  f^rth   to  enable  them  to  execute  the  procefs  of^ 
4. Bl.Com.it  a.   (j^^  law,  and  to  do  otlier  afts  for  the  furtherance  of  juftice. 


Co.  L't.  14,15.      88.    PcssESoio  Fratris  is  where  a  man  hath  3.  Jon  and  a 

8*  Co  42.  daughter  by  one  woman  or  venter,  and  TLfonhj  another  woman 

Oo.  Car.  347.    ^^  ^^/^^  and  dies ;  if  the  fiHl  fon  enter  upon  the  cftate  of  hr$ 

Blazon,  bk.  s.  fjither,  ar.d  die  fcifcd- without  i(!iie,  the  daughter  Ihall  have  the 

fo.  63.  land  as  heir  to  her  brother,  although  the  fon  by  the  fecond  venter 

Briitnn,  c.  119.  is   Jj^ir  to   the  father  ;   for  poJfcjftQ  fratris  de  feodo  JimpUci  fac$t 

i;cia,lk.6.c.i.y^^^^^  ^£g  }y^.redem  :  but  if  the  eldcil  fon  die  without    iffuc,  n;?t 

having  made  an  sftual  entry  and  feifm,  the  younger  brother  by 

the  fecond  wife,  as  heir  to  the  fatliers  (hall  enjoy  the  land,  and 

not  theyj^f  r. 

9.  LiUy'tAbr.  89.  POSSIBILITY  is  defined  to  be,  **  an  uncertain  ihin^'' 
38^-  which  may  or  may  not  happen  ;  and  a  poffibility  is  cither  k£^ 
J^-Hcn.7.pLio,  Qj.  ^f.„0fg^  '  Thus,  for  inllancc,  where  an  eftate  is  limited  to  one 
f.  CoT^o?*^  ^^^^^  ^^  death  of  another,  this  is  a  near  poflibilit)' ;  but  a  limi- 
tation to  a  man  if  he  fhall  marry  A.  and  after  her  death  fhafl 
marry  B,  is  a  poffibility  fo  remote i  that  th«  law  pays  no  regard  to  i:. 

4*  Co  65  It  war  formerly  heH  thrrt  a  poffibility,  mere  right,  ox  ch^Jt  t* 

10.  Co.  48.        a&ion,%,ovXdi  not  be  granted  orer ;  but  it  ha'sbeen  laicly  dctcnnin- 
T-      »     00  ed,  tkat  a  poff.hihty  coupled  with  An  intcrell  is  dcvifable. 
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90.  Post  £  A  is  a  tenn  in  law  fighifying  the  return  of  the 
judge,  made  upon  the   record,  of  what  was  done  in   the  caufc 

after  the  illue  between  the  parties  is  joined.  * 

91.  Prender  is  the  power  or  right  to  take  a  thing  A^f  Str  John' Pet<fs* 
it  is  c^ered,  Ciit,  i  .Co-Rcp* 

92.  Privies  is  a  term  fignifying  the  fituation  of  thofe  who  y.  n.  g,  ,iy. 
arc  partakers,  or  have  any  intereft  in  any  a^ion  or  thing,  or  3.  Co.  s^- its- 
who  ftand  in  a  certain  relation  to  another.     Of  frin/ies  there  are  4*  Co.  123. 
live  kinds  ;— i.  Privies  in  blood  ;  as  the  heirs,  whether  general  ^*b^^^J|^°* 
orfpecial,  to  the  anceflor.     2.  Privies  in  reprefentation ;  a* 'he  yj^j,^  p^!^^ 
executor    to    the    tejiator^    or    the    adminiftrator  to    the   iV//^^^z/f.  nf  ihe  King*< 

3 .Privies  in  eftates ;  as  joint-tenants ;  the  donor  to  the  donee ;  X^ejejfor  Bench,  p.i  t  ,it. 
to  the  lejjte^  &c.  So  if  a  fine  be  levied,  the  heirt  of  him  who  leviet 
it  are  privies.     4.   Privies  in  contradl;  as  when  the  lefTee  aifigns 
all  his  intereft.     5.  Privies  of  eftate  and  contraft  ;  as  when  the 
Icirce  afligns  liis  intereHjandthelefTorhab  not  accepted  tlie  adignee. 

93.  Prochein  Awy 9  proximus  ofnicus,    is    ufed  in  law  fori.fil.Cona.iSi. 
him  who  is  the  next  friend,  or   next   of  kin   to  a  child  in  his 

nonage,  and  is  therefore  allowed  to  interpofe  in   favour    of  the 
infant  in  die  management  of  his  affairs. 


94.  QUE  ESTATE  fignifics  -uhich  e/ate,  and  is  a  plea  where  Co.  Lit.  tti. 
one  man  intitling  another  to  land,  &c.  lays  that  the  lame  eftate  **  ^°*  ^^ 
fuch  other  i?ad,  he  has  from  him.  Thus,  in  auare  imfedit,  the  1.  l^Vi*^*** 
plaintiff  may  alledge  that  two  perfons  were  feifed  of  the  lands  Loiw.'si.* 
to  which  the  advowfon  was  appendant  in  fee,  and  prefented  to  a.  Mod.  ssc. 
the  church,  which  afterwards  became  void  ;  <iL'hicb  eftate  of  the*-^^^-  Mi- 
laid  two  perfons  he  now  has,  and  by  virtue  thereof  prefented,  &c.  ?.*  0^*1,1^5  ^ 

95.  Quoad  Hoc   is  often  ufed  in  law  pleadings  and  argu-  , 
ments  to  fignify,  as  to  the  thing  named  the  law  is  fo  and  fo,  &c« 


R. 

96.  REALTY  is  the  abilraft  pf  real,  as  diftinguifhed  from 

perfonalty, 

97.  Recoupe  fignifies  the  keeping  back  or  Hopping  fome- xcnnesiUIi 
thing  which  is  due,  and  in  law  it  is  ufed  for  defalk  or  difcount.  Ley. 
Thus,  if  a  perfon   hath   a  rent  of  ten  pounds  iffuing  out  pf  Dyer,  t. 
certain  lands,   and  he  dilTeifes  the  tenant  of  the  land,  if  the  *' ^^^•*5^» 
dilTeifee  recover  the  land  and  damages^  the  diUcifor  Ihall  recoi^ 

the  rent  in  xiamages. 

98.  SCI- 
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S. 

Sec  Lord  Ho-        98.  SCIUCET,  an  adverb  fxgnifying  that  is  to  fay,  to  ^wit, 

bart'i  Reporu,  Jtis  not  adired  and  feparate  claufe,  tlor  a  dircft  and  indrc  cIao(e; 

i7i,  17a.         ijjjj  ij:tchnr^ia :    neither  is   it  a    fubftantive  daufe  of   itfdS^, 

Cro.' lac.^eisf^"^  '^  made  ufe  of  to  ufher  in  the  fentencc  of  another^  and  to 

particularize  that  which  was  too  general  before,  or  to  explain 

that  which  was  doubtful  and  obfcure.     But  it  miifl  neither  ih- 

creafc  nor  diminish,  for   it  gives  nothing  of  itfelf.     It  may, 

howevcr/makc  a  rellriftion,  wher«  the  precedent  words  arc  vii 

fo  very  exprefs  biit  that  they  may  be  rcftrained. 

Iil>«pberd!t  £pi-     99.  Tantamount  is  where  one  thing  amounts  to  another* 
u>me,  1130.      and  then  it  is  all  one  as  if  it  were  the  fame.     Thn8>  a  lea/e  aiul 
rtUc^fe  amount  to  ^feoffinent* 


•.  Lilly,  6ag.        loo.  VARIANCE  figr.ifics  any  alteration  of  a  thing  before 
Cro.  Jac.  479.  laid  in  a  plea,  or  where  a  declaration  in  a  caufe  differs  from  the 
writ,  or  from  the  deed  on  which  it  is  foundod. 

9.  Co.  70.  loi.  Uncorb  Prist  is  a  plea  in  nature  of  a  plea  in  bar. 

3.BI.Com.3oi.  Thus,  in  an  adion  cf  debt  on  bond,  the  defendant  may  plead 
that  he  tendered  the  money  at  the  day  and  place,  and  that  there 
was  nobody  there  to  receive  it,  and  th^  he  b  oKoJiili  rtaJj  to 
pay  the  fame* 

TermctdcLey,      102.  Voir  Dire  is  the  name  of  a  particular  oath  adminifter- 
6**'  ed  to  a  witnefs,  that  he  (hall  fay  the  truth,  whether  Kc  is  fo  fir 

intereHed  in  the  cauie  that  he  ihall  get  or  lofe  any  thing  by  the 

event. 

w. 

• 

Termct  de  Ley,      103.  WITHERNAM  is  the  taking  or  driving  a  diftrcfs  to  a 
^9**»  hold,  or  out  of  the    county,    fo  that  the  fheriff  cannot  opon 

replevin  make  delivery  thereof  to  the  party  diflrained; 
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